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BCTYIIHE CAOBO

Il anosni wvuma4i!

AAsl MEHE € BeAMKA 4eCTh IMPE3EHTYBATU IEPIIH HOMep ,,Jacommcy Acomiarii
KOHCTUTYIIITHOTO IPaBOCYAAS KpaiH perioniB baariiickkoro ta Yopaoro MopiB“,
PIlIEHHS PO 3aCHYBaHHS SIKOI'O 6on yxBascHO [eHepasbHOIO acambaeero Acoriarii
2 4yepBHs 2017 poxy B micTi XapkiB, 1110 MaAO Ha METi BCeOIYHE BUCBITACHHS i1 AISIABHOCTI.

Acambaest TaKoK BU3HAYHAQ, IO HA IIITAABTaX Yaconucy moBuHHI posrasaaTucs
aKTyaAbHI IMTaHHSA KOHCTUTYLIMHOI IOCTHULII Ta KOHCTUTYLIMHOIO IIpaBa
BIAIIOBIAHO AO 1iAeH, 3aTBepAkeHHX CraTyToM Acorianil.

A0 TaKMX TUTaHb, 30KPEMA, BIAHECEHO:

1) 3BiT IeHepaabpHOrO cexkperaps Aconianii nmpo I AISABHICTH IiCAS 3aKiHYECHHS
CTPOKY HOrO MOBHOBA)KEHD;

2) PE3yABTATH 3aCiAAHb TeHepaAbHO'x' acambaei Acorriarii Ta NPUIHATI HEIO PILICHHS;
3) OTASIA pO6OTI/I BIATIOBIAHOTO KOHTPECY Acomjianii, noro MaTepiaAu Ta pe30AIOLII;
4) AKTH KOHCTUTYLIMHUX CyAiB — yAeHIB Acolrialiil Ha TeMy BiATIOBIAHOTO KOHTpeCy
Acomiarii.

OerMHﬁ PO3AIA BHAAHHS IPUCBAYEHO HAYKOBUM CTaTTAM, PE3yAbTaTaM
HAyKOBUX AOCAIAKEHD, 2 TAKOXK AHAAITHYHUM OTASIAAM IPAKTUKU 3 aKTYaAbHHMX
IIATaHb KOHCTUTYLINHOI IOPMCAMKIII Ta KOHCTUTYLIMHOIO IpaBa HE AMIIE TUX
KpaiH, KOHCTUTYLIHHI CYyAU SIKUX € YA€HAMU Acoljiaii, a i iHITHX Aep>KaB.

Vyacuuxu Acambael moroauAucs He 06Me>1<yBaTH KOAO AOTIHCYBaYiB BUAAHHS
CYAASIMH Ta CyAAsIMH Y BiactaBui. IIaanyerbcs, mo Yacomuc crane He TiAbKH
TPI/I6YHO}O KOHCTUTYIIIOHAAICTIB KpaiH perioHiB baarificekoro Ta YopHoro mopis, a
M HapAACTh MOXKAHBICTD Hy6AiKyBaTI/I CBOI HAYKOBI HAIIPAIIOBaHHA iHIMUM (aXiBIIsIM
y raAy3i KOHCTUTYLIIMHOTO IIPaBa.

Boanouwac, Ha mom0 AYMKY, 3aCHOBHHUKaM Ilacomzlcy CAiA TIPUAIAUTH OiAbIIIE
YyBaru 3aX0OAaM IL[OAO 3aAyYEHHS AO CIIBIpali 3 BUAAHHAIM MOAOAMX HAayKOBIIiB,
TUM CaMHM ,BAUTH CBLXY KpOB“ Yy PO3yMiHHA 0COOAMBOCTEH CKAAAHOTO, a
IHKOAM ¥ CyIEPEYAMBOIO IIPOLIECY PO3BUTKY BITYHM3HSAHOI Ta 3apy6i>1<HoI
KOHCTUTYLIMHOI IOPUCAUKIIIL. Toxx BBakaio 3a AOLIiABHE HE 06Me>1<yBaTI/IC5I HaAaAl



HUHIIHIM $akTUYHUM iHPOpMALifHO-yOAicTHYHNM cTaTycoM Yacomucy sk
Mi>KHaApOAHOTO MEPIOAMYHOTO BUAAHHS, a IIOYAaTH MIATOTOBKY AO BU3HAHHS HOTO
Mi>)KHApOAHUM (PaXOBUM BHAAHHAM Y IaAy3i KOHCTUTYIIIHHOIO Ipasa.

A0 TOro > 11€ PO3UIMPHUTD YUTAIBKY AYyAUTOPIIO BUAAHHS, IKYy HUHI CTAHOBASTB
CYAAlL Ta IPaLliBHUKH alapaTiB KOHCTUTYLIMHHUX CYAIB — YACHIB Acomjianii, iHIIUX
KOHCTUTYLIMHMX CYAIB, 32 PaXyHOK CYAIB 3araAbHOI IOPHCAMKINI, AE€p>KaBHHUX
CAy>K6013uiB, IOPHUCTIB-IIPAKTUKIB, BUKAAAAYiB, aCHIPaHTIB, CTYACHTIB BHINUX
IOPUAUYHUX HABYAABHUX 3aKAAAIB.

Acambaess Takox YCTaHOBHAQ, IO »Hacomuc Acomianii KOHCTUTYL[IHOTO
IPaBOCYAAS KpaiH perioHiB baariiicekoro Ta Yoproro MopiB“ BUXOAUTHME Pa3 Ha
PiK aHTAICHKOIO MOBOIO. BUAAHHS HAACHAATHMETBCA AO KOHCTUTYLIIMHUX CYAIB —
4AeHIB Acolianii, a TAKOX AO iHIIMX KOHCTUTYLIIIHUX CYAIB, HAYKOBHX YCTAaHOB i
3aKAaAiB. 32 3rOAOO YAEHIB Acomliallii akTH KOHCTHTYLIITHUX CYAiB Ta CTaTTi MOXYTb
APYKYBaTHCs iHIIUMU MOBaMH.

Aas BUpIIIECHHs ITMTaHb, OB SI3aHUX 13 BUAAHHAM APYKOBAaHOIO OpraHy
Acomianii, KOHCTUTYIIIMHUI CYA, IIO TOAOBYe B Acorjanii (y bOMY pOLI Taka
vects Hapana Koncruryniitnomy Cyay Vkpainm), cTBOpioe Ha mepios CBOro
roAoByBaHHs Pepakuiiiny paay, siky ogoatoe lenepaapauii cexperap Acomianii. Bin
TaKO>K BU3HAYAE€ TUPAX 1 3a6€3neqye PO3MIlLIIEHHS €EACKTPOHHOI BEPCil BUAAHHS Ha
odinifiHOMy Beb-caiTi Acomianii.

Ha zaBepuienHs xody mobakaT INAHOBHHUM 4HTA4aM IPUEMHHUX BPaKEHb i
KOPUCHHX PE3YABTATIB BiA IIEPETASIAY MaTEPiaAiB, IO YBIMIIAU AO IIEPIIOTO HOMEPA
»Jaconucy Acomiaril KOHCTUTYIIIHHOTO PaBOCYAAS KpaiH perioHis baaTiiicbkoro
ta YopHoro mopis®.

3 ran6oKoI0 MOBaroio

ToaoBa Acomianii KOHCTHUTYLIITHOTO IIPABOCYAAS

KpaiH perioHiB baarificekoro ta Yoproro mopis,

B. 0. [osoBu Koncrurymniitnoro Cyay Yipainu,

AOKTOP IOPUAUYHUX HAyK, Ipodecop,

axapemik HATIpH Ykpainu I0piit bayain



INTRODUCTORY REMARKS

Dear readers,

It is a great honour for me to present you the first number of the “Journal of the
Association of Constitutional Justice of the Countries of the Baltic and Black Sea
Regions”. The decision to establish this printed publication was approved by the
General Assembly of the Association on June 2,2017 in the city of Kharkiv in order
to ensure comprehensive coverage of its activities.

The General Assembly also decided that the relevant issues of constitutional
justice and constitutional law should be published in the Journal, in accordance
with the aims provided for by the Statute of the Association.

These issues include, in particular, the following:

1) annual report of the Secretary General of the Association on its activities upon
the termination of his/her authority;

2) the results of the meetings of the General Assembly of the Association and
adopted resolutions;

3) summary of the relevant Congress of the Association, its materials and resolutions;
4) acts of the constitutional courts — members of the Association on the topic of the
relevant Congress of the Association.

A separate section of the publication is devoted to scientific articles, research
summaries, and analytical reviews of practice on topical issues of constitutional
justice and constitutional law not only of those countries the constitutional courts
of which are members of the Association but also other states.

The Assembly agreed not to restrict the circle of contributors to the publications
of judges and former judges. It is planned that the Journal will become not only the
tribune for constitutionalists from the countries of the Baltic and Black Sea regions,
but will also provide an opportunity to other specialists in the field of constitutional
law to publish their researches.

At the same time, in my opinion, the founders of the Journal should pay
more attention to measures to attract young researchers to co-operation with the
publication, thereby “pouring fresh blood” into understanding the specific features
of the complex, and sometimes contradictory, development process of domestic and



foreign constitutional justice. Therefore, I think it is expedient not to be further
restricted to the current actual information and journalistic status of the Journal
as an international periodical, but to begin preparations for its recognition as an
international professional publication in the field of constitutional law.
Furthermore, it will expand the readership of the publication, which today consists
of judges and staft of the constitutional courts — members of the Association, other
constitutional courts, in order to include courts of general jurisdiction, civil servants,
practicing lawyers, lecturers, postgraduates, and students of higher law institutions.
The General Assembly also established that “Journal of the Association of the
Countries of Constitutional Justice of the Baltic and Black Sea Regions” will be issued
once a year in English. The publication will be distributed among the constitutional
courts — members of the Association, as well as other constitutional courts, academic
institutions and establishments. Upon the consent of the members of the Association,
acts of constitutional courts and articles may be published in other languages as well.
In order to resolve issues related to the publication of the printed body of
the Association, the constitutional court presiding in the Association (this year,
such honour is given to the Constitutional Court of Ukraine), establishes for the
period of its presidency the editorial board headed by the Secretary General of the
Association. It also determines the circulation and provides the publication of the
electronic version of the publication on the official website of the Association.
In conclusion, Iwould like to wish the distinguished readers positive impressions
and useful results from the review of the materials included in the first number of

the “Journal of the Association of Constitutional Justice of the Countries of the
Baltic and Black Sea Regions”

Respectfully yours,

Acting President of the Association of Constitutional Justice
of the Countries of the Baltic and Black Sea Regions,

Acting Chairman of the Constitutional Court of Ukraine,
Doctor of Law, Professor,

Full Member of the National Academy of

Legal Sciences of Ukraine Yurii Baulin
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BITAABHE CAOBO )
TOAOBU ACOILIIALIIf KOHCTUTYLIHHOI'O
IIPABOCYAA S KPATH PETTOHIB BAATIFICBKOT'O
TA YOPHOI'O MOPIB IOPISI BAYAIHA

Ilanoeni noxecwi 20cmi!
Hlanosni yracnuxu Kouzpecy, nani ma nanose!

AosBoabre oronocutu Apyruit  konrpec Acomianii KOHCTHUTYLIHHOTO
IPaBOCYAAS KpaiH perioHiB baariiicbkoro Ta YopHoro Mopis BiAKpUTHM.

Bia imeni cyaaiB Koncrurymiitnoro Cyay Ykpaltu IHpOCepAHO BiTalo YYaCHUKIB i3
IOYaTKOM pO6OTI/I Apyroro xoHrpecy Acorianiil KOHCTUTYIIHOTO MPaBOCYAAS KPaiH
perioniB baariiicekoro Ta YopHOro MOpIB i ASIKYIO 32 3TOAY B3ITH B HbOMY y4acTh.

Lleit 3axip opranisoBano Koucruryuniitnum Cyaom VYkpainu Ha 6asi
HanionassHoro ropuandHoro yHiBepcutery iMeni fpocaaBa Myaporo cniasHo 3
Koopaunaropom npoekris ObCE B Ykpaini, Himenpkum ¢ponaoM MixkHapoaHOTO
IIPaBOBOTO cnino6iTHHuTBa Ta 3a miarpumku HamionaapHoI akapemil mpaBoBUX
HayK YKpaiHH.

Tox s1 X04y HMPEACTABUTH IIAHOBHOMY 3i6paHHIO mana Baitporaca BepOy -
Koopaunaropa npoekris OBCE B VYkpaini, mana Bacuas Tanis — pekropa
HamionaapHoro ropuandnoro yaiBepcurery imeni fpocaaBa Myaporo, Ta mana
Oanexcanppa Ilerpummna — I'pesuaenTa HanionaabHoi akapemil mpaBoBUX Hayk
YKpa'iHI/I, 1 MOASIKYBaTH iM 33 AOIOMOTY M PO3YMiHHS Ba>XAMBOCTI IPOBEACHHS
LIbOTO 3aXOAY.

Y po60Ti Konrpecy 66pyTb Y4acTh MPEACTAaBHUKU MDKHAPOAHUX OpraHisariii,
KEPIBHUKU Ta IPEACTABHUKU OpPraHiB KOHCTUTYLIMHOI IOPUCAMKIII, OpraHis
AEp>KaBHOI BAAAU YKPalHH, iIHO3EMHHX AEP>KaB, AUIIAOMATHYHOT'O KOPITYCY, HAYKOBHX
YCTaHOB i HaBYaABHUX 3aKAaAiB Ta cyaal Koncrurymniitnoro Cyay Ykpainu y BiacTaB1i.

Tema namoro Konrpecy — «Poap koHCTUTYLMHHX CYAIB Y TAyMadeHHI
ITOAO>KEHD HAIIIOHAABHMX KOHCTUTYLIIH Y KOHTEKCTI 3araAbHOBU3HAHUX IPUHIIUIIB

i HopM MibkHapoaHoTo mpasa Ta npasa €C, pileHp MiKHAPOAHHUX CYAIB>.



3araApHOBiAOMO, IO OQillifiHe TAYMauyeHHs — Iie pos’ﬂCHeHHﬂ 3MICTy H
METH HPaBOBUX HOPM, CGOPMYAbOBAHE B CIICLIAABHOMY aKTi YIIOBHOBa)KCHHM
OpraHOM y MeXaX HOro KOMIIETCHIII, sIKe Ma€ 0OOB’SI3KOBY IOPHAUYHY CHAY AASL
BCiX, XTO 3aCTOCOBY€E pO3 ICHIOBAHI HOPMH. To6To BOHO 3aBXAH € HOPMAaTHUBHUM i
3araABHOOOOB I3KOBHUM.

Ao obcraBus, 1o 3YMOBAIOIOTb HEOOXiAHICTB TAYMa4€HHSI KOHCTUTYLIMHUX
IIOAOJKCHb, SIK IIPABHAO, BIAHOCATD HAsIBHICTb Y Cy0 €KTIB ITpaBa X HCOAHO3HAYHOTO
PO3YMiHHS, IO MOXXE MPU3BECTH AO p036i>KHOCTeI?I MiXK HOPMaMM KOHCTHUTYIIil Ta
ITOAITUKO-TIPABOBOIO AIMCHICTIO M MaTH HAaCAIAKOM BUHUKHEHHS KOHCTHUTYLIIMHHUX
KOHQAIKTIB.

Orxe, CAIA IOTOAUTHCS 3 AYMKOIO Haratbox ¢axiBLIiB y raAy3i KOHCTUTYLIIHHOTO
npasa, 1o 03 PO3MIMPEHOrO, TBOPYOLO TAYMAYCHHs KOHCTHUTYLisS DPHUSHKYE
3aAMIIUTHCA IPOrPAMHUM AOKYMEHTOM, IO CKAAAAETHCS AMIIE 3 IO3UTHUBHHUX
HopM (OykBu), B SIKOMy He BpPaxoBYeTbcs 1i iaeoaoris (Ayx), To6To Hemucani
KOHCTUTYLIMHI HOPMHM Ta LIIHHOCTI, 6e3 4oro akT BUIIIO] IOPUAUYHOL CHAM HE MOXKE
CAYTYBaTH AI€BHM IHCTPYMEHTOM 3a0€3IICYCHHS cBOOOAU AIOAMHU Ta OOMEXEHHS
A€P>KaBHOI BAAAU.

Kpim wnporo, miasixom o¢imifiHOrO TAYMadyeHHsS OpPraH KOHCTHUTYLIHHOI
FOPUCAMKIIIT 00 €eKTHBHO BIIAMBAaE Ha IPaBOTBOPYMM IPOLIEC, OCKIABKM aKTH
TAYMaYCHHSI BM3HAYAIOTh TAKOXX MEXI PO3YMIHHA KOHCTUTYLIMHHUX IIPUIIMCIB
BIATIOBIAHUMHU A€P>KaBHUMU OPraHaMH, OpPTaHAMM MICIIEBOIO CaMOBPSAYBaHH,
yciMa, XTO IPUYETHUI A0 GOPMYyBAHHS HALIIOHAABHOI CHCTEMH IIPaBa, a TAKOX AO
IPaBO3aCTOCYBAHHS K POPMH peaAisallii IpaBOBHUX HOPM.

Oxpemy Hp06AeMy AAS IHTEpIpETallil KOHCTUTYIIIMHUX ITOAOXKEHD CTAHOBUTD
TEOPETHYHE IIUTAHHSI IIPO AOTTYHI B3a€MO3B I3KU TAKUX, HAITPUKAAA, IX IPUHIIMIIB
Ta MOHSATD, SIK «IPABOBA ACPXKABA» Ta <AEMOKPATif», «<IIPaBOBA ACPXKaBa>» Ta
«colliaAbHA A€prKaBa>» TOLIO.

3Beprarounck Ao npaktuku Koncruryniitnoro Cyay Ykpainu i3 3asHayeHOro
NUTaHHSA, CAIA MAKPECAUTH, IO BAXKAUBE MICLE Y IIbOMY HAIIPsMI MOTO AISABHOCTI
IOCiAA€ COLIIAABHO-IOPUAMYHUH IIAXIA AO PeaAi3allii Ta 3aXMCTy KOHCTUTYLIIMHHMX
npas i cBo6oA AoauHM i rpomapsiHuHA. Lle € He Tiapku cnenudivnow Gopmoro

11
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BITYM3HSHOIO KOHCTUTYLIIMHOTO KOHTPOAIO, @ M AOTIYHUM HAaCAIAKOM AMHAMIiYHOI
Tpchq)opMaui'i BITYU3HAHUX CYCIIABHO-IIOAITMYHHUX IPOLIECIB Ta iHCTUTYTIB, a
TAKOY CBITOBUX TEHACHIIIH 30AMYKECHHS IIPaBOBUX CHUCTEM, 1X p036y,A,OBI/I Ha OCHOBI
CIIABPHUX IPUHIUIIIB 1 CTAHAAPTIB, CEPEA SIKUX OAHE 3 IPOBIAHMX MICI[b BIABEACHE
TAYMa4€HHIO TOAOXKEHD HAIlIOHAABHUX KOHCTUTYLIIH.

Pimenns Koncrurynirinoro Cyay Ykpainu € BUSHaYaAbBHHUMHU AASL BAKOHAHHS
pimeHp €BPONEHCHKOrO CyAy 3 IPaB AIOAMHH (aani — €ECITA), Y TOMY YHCAl AAS
3am00OiraHHs MMOAAABIIUM ITOAIOHUM NOPYIICHHAM Konsennii PO 3aXHCT IIpaB
AIOAUHHU | OCHOBOIIOAOXKHUX CBOOOA. Biablle TOrO, pO3BUTOK CYAOBHX HPAKTHK, B
OCHOBI SIKHUX ACKHUTH o6rpyHTOBaHe TAYMa4€HHsI KOHCTUTYLIMHMX IpaB i cBO6OA
Ta AKI 6a3y10Tbc5{ Ha IPaKTHULI €CITA, BaxxauBUI AAA 3aXHCTy IIpaB IHAMBiAQ
Ta € HEBIAEMHOIO CKAAAOBOIO BEPXOBEHCTBA IIpaBa y MHOro MIKHaApPOAHOMY,
€BPOIEHCHKOMY Ta HallilOHAABHOMY BUMIipaXx.

3apy6i>1<HHf1 AOCBiA TEX NMEPEKOHAMBO AOBOAUTD, IO QYHKI[IOHYBAHHS i€l
(l)OpMI/I KOHCTUTYL[IHOTO KOHTPOAIO, 6e3 HCPC6iAbI_I_ICHH}I, € TOAOBHUM BEKTOPOM
PO3BUTKY Cy4aCHOTO KOHCTUTYIIIOHAAI3MY, OCKIABKH:

— MO-TEpIE, CIPUIE OAHO3HAYHOMY PO3YMIHHIO KOHCTUTYLIIHHHMX ITOAOXKEHD

SAK y TpOLeCi IPaBO3acCTOCYBaHHsA, TaK 1 B IIPOIECI NPaBOTBOPEHHS,
YTBEPAXKCHHIO IIPaBHAA [IPABOBOI BUSHAYCHOCTI SIK 000B 13KOBOI CKA2AOBOI
IPUHIIMITY BEPXOBEHCTBA I1PaBa;

— TO-APYTE, PO3LUIMPIOE MOXXAMBOCTI OpPraHy KOHCTUTYLIMHOI IOPUCAUKIII Yy

peaaisariil #1oro roAoBHOI GYHKIIIT — 3aXHUCTY IIPaB AIOAUHH i [POMaAsIHHHA;

— TMIO-TPETE, CIpHUsE MTOTAUOACHHIO AEMOKPaTHYHMX 3acap AEpXKaBU Ta

IMIIAEMEHTAIIil 3araAbBHOBU3HAHMX  MDKHAapOAHHUX AE€MOKPaTHYHHUX
CTaHAAPTIB y AISIABHICTD BUIIMX OPTaHiB ACP>)KaBHOI BAAAU.

3 orasay Ha Ije BBaKalo, 1110 Hallla 3yCTpid Ta 00MiH AOCBiAOM OYAYTH KOPHCHUMU
AASL BCIX YYaCHHKIB, 30KPEMaA, OKPECACHHSAM HOBUX IIASXIB BUPILIEHHS 3a3HAYEHUX
pOOACMHUX IUTaHb.

A€o BIAXHASIIOYHCH BiA TEMH 3aXOAY, X049y 3BEPHYTH yBary IPHCYTHIX Ha Te,
110 BiH HE BUIAAKOBO BiA6YBa€TI)C5I y OpuUMilIeHH] HanionaapHOTO IOPUAUIHOTO
YHIBEPCUTETY iMEHI HPOCAaBa MyAporo. 3a POKHM, IO MMHYAM 3 4YacCiB HOTO



3aCHYBaHHs, aAbMa-Marep 6ararbOX Cy4aCHUX BiAOMHX IOPUCTIB, AO peui, i1 Mos,
HEOAHOPA30BO 3a3HABAAA PEOPraHisariil. MiHIOBAAKMCS Ha3Ba, CTPYKTYpPa, METOAMKA
3aHATb, OAHAK HE3MIHHMMM AMIIAAUCS BUCOKMH PIBEHb BUKAAAAHHS MaTepiaAy Ta
OpraHiuyHE HOEAHAHHS OCBITH 3 HAyKOBOIO po60T010 I[OAO AOCAIAKEHH S aKTYaABHUX
3aTaAbHOTECOPETUYHUX 1 IPHUKAAAHHX npo6AeM. Haa pumn HpO6ACMaMI/I TYT
NpalloBAAM ¥ HHHI IPALIOIOTh HAYKOBIL 3 YCIX raAy3ed IpaBa, aBTOPUTET SKHUX
BU3HAaHUH AAACKO 33 MexkamMu Ykpainu. Lle craao samopykoro mpoBipHOI poai
HarnjionaasHoro ropuauyHoro yHiBepcurtery imeHi SpocaaBa Myaporo y chepi
MIATOTOBKH BHCOKOKBaAidikoBaHUX ¢(axXiBIIiB AAs pO6OTI/I B pI3HUX CEKTOpax
IPaBOBOI CHCTEMH YKpalHU.

Tosx, KOPUCTYIOUHCh HATOAOIO, 34y KepiBHULITBY HarlioHaAbHOTO IopHANYHOTO
yHiBepcurety iMeni fpocaaBa Myaporo Ha 4oAi 3 AOKTOPOM IOPHAMYHHX HayK,
npodecopoM, akasemikom HarionaapHoi akapemii npaBoBHX Hayk YKpaiHH
Bacuaem Taniem, HaykoBuM Cl'IinO6iTHI/IKaM i mparniBHMKaM MiIJHOTO sAOPOB’;{,
6aAbOPOTrO HACTPOIO, IIOAAABIIKX YCHIXiB y po6oTi Ha 6aaro Hawol Birunsuu.

I ma 3aBepmeHHA 0a’xal0 BCIM IAIAHOI pO6OTI/I, a HIaHOBHUM 38.py6i>KHI/IM
rOCTAM — e ¥ MPUEMHUX BPa)kKEHb Bip HCP€6YBaHH5I Ha APEBHIM i BIYHO MOAOAIN
ykpaincokirt CAo6oxaHIMH.
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BITAABHE CAOBO
NPE3UAEHTA YKPATHU
ITETPA TIOPOIIIEHKA

Hlanoeni yracuuxu Kounzpecy!

ITupo BiTato Bac i3 BIAKpUTTAM Apyroro koHrpecy Acomianii KOHCTUTYLIIHHOTO
IPaBOCYAAS KpaiH perioHis baariiicexoro Ta YopHoro mopis.

3HAKOBUM € Te, 110 LIeH 3aXiA Bi,A,6yBa€TbC}I B YKpaiHi HEBAOB3I IiCASl TOTO, SIK
Cenar HisepaaHaiB, OCTaHHIM i3 €BPOINEHCHKHUX APAAMEHTIB, paTH(IKyBaB Yroay
npo aconianiio Mk Ykpainowo ta €C, 3aBepunBIIY LIeil BAKAUBHI eTall 00paHOro
HAILIOIO ACP>KABOIO HIASIXY EBPOIHTErPaLil.

Tox HaA3BHYAIHO AKTYaABHHMH € IIMTAHHsS, BMHECCHI Ha OOrOBOpEHHs
y4acHukiB Konrpecy, sxi [IOB s13aHi 3 BUSHAYEHHAM POAl KOHCTUTYLIIMHHX CYAIB ¥
TAYMa4Y€HHI TOAOKEHD HAIlIOHAABHMX KOHCTUTYLIH Y KOHTEKCTi 3araAbHOBU3HAHUX
IPUHIIMIIB i HOPM Mi>KHapoAHOTro npasa ta mpasa €C, pireHb Mi>KHAPOAHHUX CYAIB.
AjiicHO epeKTHBHA MPOTHALS BUKAUKAM ChOTOACHHS HE MOXXAHBA 6e3 MOLIyKy HOBUX
1 BAOCKOHAA€HHS ICHYIOUHX METOAIB Ta criocobiB 3aXHCTY TAKUX pyHAAMEHTAABHUX
LIHHOCTEM, 5K IIPaBa i CBOOOAY AIOAMHHU i IPOMaASHHMHA.

Pix Tomy BepxoBna Pasa Ykpainu miarpumasa smiau Ao Koncrurynii Ykpainu
B JAaCTUHI NPaBOCYAAS, p03p06AeHi BiAIOBiAHO A0 cranpapriB Papu €spomnu ta
HaHKpaIUX MDKHAPOAHUX NPakTUK. Li 3MiHM 3aKAaAY PYHAAMEHT AASI TOAQABIINX
Tpchcl)opmauiﬁ CYAOBOI CUCTEMH.

Pasom 3i 3MiHaMHM Yy CyAOBiH crcTeMi BiA6YBa€TbC5I i pe¢popma Koncruryuiitnoro
Cyay VYxpainn. YV xoal wmiel KormiTkol pO6OTI/I BEAMKA YyBara IPHAIASETHC
3aIPOBAAIKEHHIO IHCTUTYTY KOHCTUTYLIHHOI CKapru K epeKTHBHOIO MEXaHi3My
3aXHCTy IPaB i CBOOOA AIOAMHY depes besnocepeaHe 3BepHeHHs A0 Koncruryunifinoro
Cyay Yxpainn.

Tomy BakauBOIO € $paxoBa AHCKYCis CYAAIB-IIPAKTHKIB Ta HAyKOBIIB IIJOAO
npo6AeM, OB SI3aHUX i3 TAYMaY€HHSM HaIliOHAABHUX KOHCTUTYLIH Y KOHTEKCTI
3araAbHOBH3HAHHX IPUHIIMIIIB I HOPM Mi>KHapoAHoro mpasa ta npasa €C, pimeHs
MDKHaPOAHHUX CYAIB, SIKI CTOCYIOTbCS, B TOMY YHCAI, 1 IPaB AIOAUHH.



[TepexoHanuil, 1O KOHCTPYKTUBHHUH OOMIH SHAaHHSIMM CTaHE IMIIYAbCOM
AASL TIOAAABIIOTO PO3BUTKY €BPOIEHMCHKOI IIPAaBOBOI AYMKH Ta 3MillHEHHS
MapPTHEPChKUX 3B A3KIB MIX KOHCTUTYILIIOHAAICTAMM KpalH — y4acHUIb Acorjianii
KOHCTUTYILIIMHOTO IIPaBOCYAASI KpaiH perioHiB baariiicexoro ta Yopnoro mopis,
IHIIMX KOHCTUTYLIMHUX CYAIB €Bp0n1/1.

Lieit dpopym, 6e3 CYMHIBY, COPHUATHME KOHCOAIAALII 3YCHADb CYAAIB, YYEHHX,
IOPUCTIB-IIPAKTHKIB 3aAAS BI/IPO6A€HH51 IIPOrPECUBHUX HAYKOBUX IAXOAIB y 3aXMCTI
1 yTBEPAJKEHHI rapaHTiH pasB i CBOOOA AIOAMHU.

baxaro yuacauxam Konrpecy maipnol po60T1/1, I[IKaBUX AMCKYCIH Ta yCHIIIHOL
peaaisariii BCIX HAYKOBUX 1A€H 1 3aAyMiB.
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BITAABHE CAOBO )
T'OAOBU BEPXOBHOI PAAU YKPATHU
AHAPIA IIAPYBIA

Hlanosni dpysi!

CepaeuHo BiTaio Bac Bip cebe ocobucro Ta Bip iMeni Bepxosroi Paau Ykpainu
3 HaTOAU NPOBEACHHS B YKpaini Apyroro xoHrpecy Acomiaiil KOHCTUTYLIHHOTO
IPaBOCYAAS KpaiH perioniB baariiicbkoro Ta YopHoro mopis.

Bu saBitaan ao Ykpainu, sika TBepaAO i pimnyde, 3 Bipolo y mepemory iacaais
Mupy it CripaBeAAHBOCTI IIPOAOBXKYE HEBIIMHHUE IIOCTYII AO p036yAOBI/I ACP>KaBHUX
IHCTUTYTIB Ha 3aCaAaX AEMOKPATii, YTBEPAKEHHS BEPXOBEHCTBA IIPaBa, CTBOPEHHS
YMOB OXOPOHH 1 3aXMCTy IIpaB i cBo6OA AIOAMHH. BiAmoBiaHO A0 €BPOIEHCHKUX
L[IHHOCTEH 3AIFICHIOEThCS] KOHCTUTYLIFHA pedopMa y cdepi IpaBoOCyaAs.

YaencrBo Koncruryniiinoro Cyay Ykpainu B Acowianii KOHCTUTYLIHHOTO
IpaBOCyAAsl KpalH perioHiB baarifickkoro Ta YopHoro mopis, a Takox y
Kondepenuii eBponeiichkux KOHCTUTYLIIIIHUX CYAIB € SICKPaBUM CBIAYCHHSIM TOTO,
IO B HAIIil Aep>kaBi € i QyHKIIIOHye KOHCTUTYIIIHHE IPAaBOCYAAS K TapaHTis
PEaABHOIO KOHCTUTYLIOHAAI3MY, 3abesnedennst npsamoi Al Koncruryuii Yipainu y
¢opmyBaHHI TPaBOBOI CUCTEMHU B ACMOKPATUYHOMY CYCITiABCTBI.

Koncruryniitauit Cya YkpalHH NPOMIIOB HEACTKHH IIASX MHHYAHX ABOX
ACCSATHUAITD, 36epira10q1/1 BHCOKI CTAaHAAPTH HE3AAEKHOCTI, npodeciiiHOCTI ¥
BIAIIOBIAQABHOCTI TI€P€EA YKPAalHCBKMM HapOAOM, CTBOPIOIOYH AOAATKOBI MEXaHi3MU
3aXMCTy IpaB i cB0o6OA AIOAMHH i IPOMaAsIHMHA 4Y€PE3 iHCTUTYT KOHCTUTYLIMHOL
ckapru. CpOroAHI EAMHUI OpraH KOHCTUTYLIHHOI IOPUCAMKIIT B YkpaiHi nepexxusae
IpoLiecH NepeOyAOBH B OYIKYBaHHI OHOBAGHOIO 3aKOHY IPO CBill cTaryc i HOBY
CTPYKTYpPHY no6y,A,OBy AISIABHOCTI 3 IIOCHMAECHHSIM POAl KOHCTUTYLIIIHOTO ITPAaBOCYAAS
y rapanTyBaHHi BepxoBeHcTBa KoHCcTHTYILIT Y TpaBOBiii cucteMmi.

Koucruryniitnuit Cya nosunen 6ytu Cyaom Ilpasa i Cnpaseaausocri,
¢opMyBaTH €AMHE NPaBOPO3YMIHHS B ACPKaBi, AOTPUMYIOUHCH €BPOIEHCHKUX
LIiHHOCTEH i CTAHAAPTIB OpraHisariii KOHCTUTYI[ITHOTO CYAOBOTO KOHTPOAIO. AAXKE



KOHCTUTYLIIMHE MPAaBOCYAASI Ma€ BCl MOXKAHMBOCTI YXBAAIOBaTH TaKi pIICHHS, SKI
MIATBEPAKYBAAU 6 f1oro PIIIyYicTh i MY>XKHICTh B OXOPOHI Koncruryii, 36epira10q1/1
HE3aAEKHICTD BiA IHIIMX OPTraHiB ACP)KaBHOI BAAAM Ta MOAITHYHOI KOH’IOHKTypI/I.
Haiibiapmow ILHHICTIO AAS CYAAIB € IX BHYTPilIHA cBOOOAQ IIPaBOBMX
NEPEKOHAHb, KOAU IX HE MOXXHA NPUMYCUTH HNPUIMATH PilICHHS IiA AMKTOBKY,
3 MOAITHYHHX 4Yd KopucauBux MoTuBiB. CaMe TaKMM YHHOM, B3aEMOAiOYU 3
ykpaiHchkuM nmapaamenToM, Koncruryniitauit Cya Yipainu B 3Mo3i 33663HC‘{YB3TI/I
CTa0iABHICTD Y CYCHiABCTBI i 3MilIHEHHS KOHCTUTYL[IMHOTO IIPAaBOMOPSIAKY.
AosBoabTe mupo rmoba’kaTy BCiM BaM, MIAHOBHI YYaCHUKH KOHrpecy, TBOPYHX
YCIIiXiB y IPOBEACHHI IIbOTO POPYMY B iM's1 YTBEPAKEHHS IPUHIUIIB Ta LIIHHOCTEN
KOHCTHUTY110HAAI3MY. ,A,o6pa BaM, 0COOMCTOrO MIACTS i MILITHOTO 3Aop013’ﬂ!
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BITAABHE CAOBO
PEKTOPA HALIIOHAABHOTO IOPUAMYHOTO
YHIBEPCUTETY IMEHI SPOCAABA MYAPOTO
BACUAS TALILI

Hlanoeni yracuuxu Kounzpecy!
IlTanoewni 2ocmi ma xorezu!

Mu paai Bitatum Bac y crinax HamioHaABHOro IOPHAHMYHOIO YHIBEPCHTETY
imeni SIpocaaBa Myaporo, sikuii € HafibiAbII ABTOPUTETHUM i IIOTY>KHUM 3aKAAAOM
IOPUAMYHOI OCBITH i HayKH B YKpaiHi.

Y AeMOKpaTHYHIH AepKaBi KOHCTUTYLIIITHE CYAOYUHCTBO M€ 0cOOAMBO Ba’KAUBE
3HAYEHHsI, OCKIABKH CaMe AEP>KaBHUI OPraH KOHCTUTYLIIMHOIO KOHTPOAIO FapaHTy€
BepxoBeHCTBO OCHOBHOrO 3aKOHY KpalHH, BUPIIIy€e B OCTAHHIN iHCTAHIIT CKAAAHI
IOPUAMYHI IUTAaHHA 1 sa6e3neqye 6aAaHC MiX riAkaMu BaaAHu. B YxpaiHi, 5K BisoMoO,
€AMHHM OPraHOM KOHCTUTYLIMHOI IOPUCAHKIIIL € KOHCTHTyuiﬁHHﬁ CyA YKpa'l'HI/I,
MOBHOB)KCHHS SIKOTO 3araAbHUM YHMHOM BH3Ha4aioThcsi B OcHOBHOMY 3axoHi.
OaHHM i3 TaKUX TOBHOBaXKEHb € odinirine TaymauenHs Koncrurynii Yipainn.

3Ba)karoun Ha TeMy A pyroro KoHrpecy, nopHoBaxeHH:s Koncruryniiinoro Cyay
Yxpainu 3 odiniiinoro Taymadenns Koncrurynii Yipainu, Ha Halry AyMKY, MOXKHA
PO3IAsSIAATH Y ABOX aCIIEKTaX:

— MO-TEpIIE, y KOHTEKCTI 3araAbHOBU3HAHUX IIPUHIIMIIB Ta HOPM Mi>KHapOAHOTO

YHIBEPCAABHOTO IPaBa Ta EBPOINEHUCHKOTO PETIOHAABHOTO NPaBa;

— IIO-APYT€, y KOHTEKCTI pillleHb MI>KHAPOAHHUX CYAIB (case law).

CToCcOoBHO mepUIOro HANMpPsAMY CAiA 3a3HAYUTH, IO MPAKTHYHO Yy BCIX CBOIX
pimennsax Koncrurynifiauit Cys YkpaiHM ITOCHAA€ETBCSA Ha BIAIIOBIAHI HOpMHM
YHIBEPCAABHOTO MI>KHAPOAHOTO IPaBa IJOAO IIPaB AIOAMHH, HACAMIIEPEA MAETHCS
npo MixHapoAHMI MaKT IPO TPOMAASHCBKI i MOAITHYHI IpaBa, a TAKOX IIPO
Mi)KHaPOAHI/Iﬁ IAaKT PO €KOHOMIYHi, COLIiaAbHI I KYABTYPHI IIpaBa, AKi IPUHHATI
16 rpyanst 1966 poxy.

Cepep  perioHaapHHX (€BpOHCﬁCbKHX) MDKHapOAHHUX AOTOBOPIB 3 IIpaB
atoannu Koncrurynifinunit Cya Yipainu HaHOiABII 4aCTO BUKOPHCTOBYE AOTOBOPH,



yKaaacHi B Mexkax Paan €Bponu, nepin 3a Bce KoHBeHI1i10 PO 3aXUCT MPaB AIOAUHU
i OCHOBOITOAOYKHHX CBOOOA Ta €BpPOIMENChKY COLIIaABHY XapTiro.

Caip 0co6AUBO 3a3HAYUTH, 11O Kouncrurynifinuii Cya Ykpainu y cBOI# npakTHIii
AKTUBHO IIOCHAAETHCS 1 HAa IIPABOBI aKTH €Bponeﬁcm<oro C0103y, PEKOMEHAALIIIHI
AKTH MIDKHAPOAHOTO i PerioHaAbHOTO (€BPOICHCHKOTO) XapakTepy, 30KpeMma, Ha
OcHOBHI NpPUHIMIN HE3AAEKHOCTI CYAOBHX OpraHiB, cxBaAcHi leHepaabHOIO
Acambacero Opranisauii O6’eananux Hauiit, Biaencsky aexaapaniio i [Tporpamy
Aifl, TpuiHATY Ha 2-i BcecBiTHiN koHepenuii 3 mpas aroauHH, Pexomenaanii
Kowmirtery Minictpis Papu €Bpomnu 1m1oA0 He3aACXKHOCTI CYyAOUHMHCTBA TA 1HIII.

IIJoao aApyroro Hampsimy odinifinoro Taymadenns Koncrurynii Ykpainu, a
came Bukopucranua Koncruryniiinum Cyaom Ykpainu y cBoiil mpakTuiii pimreHb
MDKHAPOAHUX CYAIB (case law), caip 3asnaunty, mo Koncruryniitauit Cya Ykpainu
¢akTHYHO He 3BEpPTABCS y CBOIX pillIeHHSAX A0 mpakTuku Mixnapoanoro Cyay
OOH, mo, 04eBUAHO, IIOB’3aHO 3 IIPABOBOIO IIPHPOAOIO TAKHX pileHs. PimeHns
uporo Cyay e 000B’I3KOBUMH AHIIIE AAS CTOPpIH, SKi 6prTb YYacTh Y CIIpaBi, I TIABKH
y Aaniii cpasi. Came Tomy Mixnapoanuit Cya OOH posrasiaae BaacHi pimeHHs
AMIIIE SIK AOTIOMI>KHHH 3aci0.

Haromicts y npaktuui Koucruryuniitnoro Cyay Yipainu Ayxe mourupeHum
€ TMIOCHAAHHA Ha pilleHHA €BPOIEHCHKOTO CYAy 3 MPaB AIOAMHU (paai — ECIIA).
HpI/I LIbOMY CAIA 0COOAMBO MIAKPECAHMTH, IO KOHCTHTyuiﬁHHﬁ Cy/s, YKpaIHI/I
BukopuctoBye He aumie pimenns CCIIA y cnpasax nporu Ykpainu, a it itoro
IPaKTHKY B pillleHHSX IPOTH iHIIMX KPaiH — yyacHULb KOHBeHILIIT PO 3aXUCT MpaB
AIOAMHH | OCHOBOIIOAOXKHHX cB060A 1950 poxy, sika Aast Ykpainu Habpasa YMHHOCTI
3 11 Bepecus 1997 poxy. Koncrurynifinuit Cya YkpalHu BUKOPHCTOBYE pilllCHHS,
siki 6yau npuitasti ECITA 1 a0 wiel aaru.

Caia 3a3HaYMTH, IO YKpaiHa OAHIEIO 3 IIEPIIHX ACPYXKAB — YYaCHUIIb EBPONEHCHKOI
Konsennii 3 IpaB AIOAMHU NPUMHAAA YHIKAABHUH 32 CBOEIO IIPUPOAOIO IPAaBOBUI
akT — 3akoH YkpaiHu «IIpo BuKOHAHHS pillleHb Ta 3aCTOCYBAaHHS MPAKTHKH
€BpONEHCHKOro CYAy 3 IIPaB AIOAMHHU >, 3TIAHO 3 SIKUM HAI[iOHaABHI CyAH YKpaiHH
npu posrasiai crpas 3acrocoByioTh Konpennio ta mpaktuxy Cyay sIK axepeAso
npasa.
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Kopucrylounce Harop01, A03BOAbTE 3BEPHYTH YBary HPHUCYTHIX Ha HAIIOMY
Konrpeci manoBuux cyaaiB Koncruryniiinoro Cyay Vkpainu Ha Haspiay
HEOOXiAHICTB TAyMadeHHs Ljiei HopMu. Maemo Ha yBasi Bupimenns Cyasom
IIMUTaHHA NPO CHiBBiAHOMIEHHS IOpUAMYHOI cuau pimens €ECITA Ta inmux aAxepea
BHYTpIIIHbOrO IpaBa YKpaiHu, 30kpema criBBiaHomeHHs pimens €CITA i3
3aKOHAMU YKpaiHH.

3riaHo i3 3araAbHOACP)KABHOIO IIPOTPaMOI0  AAAMTAIlil 3aKOHOAABCTBA
YKpa'l'HH AO 3aKOHOAABCTBa €Bponep°1cm<oro Corosy, YKpa'l'Ha 3AIFICHIOE apAalITaLliIo
BHYTPILIHPOTrO 3aKOHOAABCTBA AO aKTiB COI03Y, OAHHM i3 ASKEPEA SIKOTO € PillleHHS
Espomneiicekoro cyay. Y HarionaasHoMy ropuandHOMYy yHiBepcuteri iMeHi fIpocaasa
Myaporo 11i MUTaHHS BUBYAIOTHCS, BIATIOBIAHI IIPOITO3HUIIIT I[OAO YAOCKOHAACHHS
aKTiB 1 CyAOBOI ALIABHOCTI ITOAQIOTBCS AO AEPKaBHUX OPTaHiB.

Caip 3BepHyTH yBary, mo npaktuka sukopuctanas Koncrurynifinum Cyaom
YkpaiHu sK MDKHapOAHO-IPAaBOBHUX aKTiB, TaK I IPaKTUKU MiDKHAPOAHHX CYAiB
€ TOAIOHOI0 AO BIAITOBIAHOT INPAKTUKH KOHCTUTYLIMHHMX CYAIB IHIIMX AE€pPXKaB —
y4acHHUIIb Acomiallii KOHCTUTYLIHHOTO MPaBOCYAAS KpaiH perioHiB bBaarificekoro
ta YopHoro mopis.

TakoX, KOPHCTYIOYHCh HArOAOI, X049y OKPECAUTH IIEPCIICKTHBU ITOAAABIINX
HAYKOBHUX IIOIIYKiB y CTiHAX HAIIOrO HaBYAABHOTO 3akaaay. Hacammepea sasnauwy,
1110 3 METOIO BI/IPO6A€HH5I CIIABHMX IMIAXOAIB AO BUPIIICHHS aKTyaAbHUX ITPABOBUX
npo6AeM Yy KOHTEKCTi BHMKAHMKIB CbOroAcHHA HanioHaabHUE —IOpHAUMYHMI
yHiBepcuret imeHi fIpocaaBa Myaporo ta HarjionaspHa akapemis MpaBOBHX HayK
Ykpainu naanyrors npoBeacHHst 3 3 1o 65xoBTHs 2017 poxy I lepuroro Xapxiscskoro
MDKHapOAHOTO 10prandHOro popymy «IIpaBo Ta mpobaemu cTaA0ro po3BUTKY B
yMOBaX TAO0aAI30BaHOTO CBIiTY>, SIKHI MA€ CTATH YHIKAABHOKO ITAATGOPMOIO AAS
CIIAKYBaHHS TIOAITHMKIB, MI)XHAPOAHMX €KCIIEPTIB, HAyKOBIIIB Ta TI'POMAACHKHUX
AlsaiB. I1aanyeThes, mo neH 3aXip cTaHe MIOPIYHUM i IPOBOAUTHMETHCS BOCEHH,
IPOTATOM IEPIIOTO THXKHS KOBTHA.

ITposiani Temu ®opymy 2017 poky OyAyTh IPHUCBSIYCHI OAHIN i3 TOAOBHHX
1iAeii cTifikoro po3BuTKy, nporosomtenux OOH i HAHOIABII AKTYaABHHX AASL HALIO
AEpIKaBHU: CIIPUSHHS TOOYAOBI MUPHOT'O Ta BIAKPUTOI'O CYCITIABCTBA, 320e3eYeHHs



AOCTYIy AO IIPAaBOCYAAS AASL BCiX, FAPaHTYBaHHs NPOAOBOABYOL Oe3meKu, a TAKoX
iMITAeMeHTAllid MiKHAPOAHMX CTaHAApTiB y nux cepax. [lameapni amckycii
Bi,A,6y,A,yTbC}I 3a TAKMMH HanpsMaMH: « MiDKHapoAHe ryMaHiTapHe NpaBo: rA00aABHI
Ta PerioHaAbHI BUKAUKH >, «CBiT 0e3 KOPYIII: Mi¢ 4n peasbHicTh?>», «IIpaBo Ha
CIIPaBEAAMBHMH CYA: €BPOIICHCHKA Tpa,A,I/IL[iH Ta YKPAIHCHPKMH KOHTEKCT>, « HpaBOBi
3aCaAM EKOAOTIYHOI Ta POAOBOABYOL Oesmexu> .

CBoe 6akaHHsI B3ATH Y4aCTh Y MDKHAPOAHOMY HayKOBOMY 3aXOAl HOBITHBOTO
(])opMaTy BHCAOBHAM NPOBiAHI HAYKOBIIi 6araTpox KpaiH, O49iAbHUKH MIKHapOAHHX
Oprasisaliii i NPEACTaBHUKM YKPalHCBbKOI Ta MIKHAapOAHOI T'POMAaACBKOCTI.
Crnikepamu $opyMy CcTaHYTb AOCBiadeHi HaykoBLi 3 yHiBepcureTiB JKeHeBw,
Bepaina, Biavaioca, Crokroasma, I Iparu, Monpeaas, Aexcinrrona, I'pama, Mincbka,
AcTaHu Ta IHIIUX MICT, TPOBIAHI MOcaaoBLi ycTaHOB EBpornericbkoro Coray, Pasu
E€spony, Mixnapoanoro Kowmirery YepBonoro Xpecra, cyaai KOHCTHTYLIHHUX
Ta aAMiHicTpaTuBHUX cyaiB HiMewunnu Ta Boarapii. MixkHapoaHi Ta HallioHaAbHI
IPOMAAChKi OpraHisaljii 3allpONOHYBaAU IPOBEACHHS BAACHUX 3aXOAIB y MeXKax
popymy, cepes Hux — AATChKMIT IHCTUTYT IpaB AIOAMHH, YKpaiHchka leabciHchka
crmiaka, MixnapoaHa ¢yHaamis BI/I6OP‘II/IX cucreM, JKeHeBcbkuil —ILIeHTp
AEMOKPAaTUYHOTO KOHTPOAIO 32 36pop”1HHMu CHAAMH Ta iHI. B L[IAOMY OYiKy€TbCS
yaactb moHap 800 ocib i3 15 kpain cBirty.

KOHcl)epeHuiI, KPYIAl CTOAM, CEMIHAapH, TPEHIHITH, MaMCTEP-KAACHM Ta iHIII
3aXOAM, IO HAIOBHIOBATUMYTb IIPEACTABACHI HANpPsSMU, HPOBOAUTUMYTBCS Y
cynepcydacHoMy iH$popMaLiiiHOMY pecypc-LieHTpi — 10-1moBepXoBOMY HaBYaABHO-
6i6aioTeaHOMy KOMIIACKC], [Taaaryi cTyAeHTIB Ta B iHIIMX KOpITycaxX i MPUMIIEHHSX
HanionaapHoro opuandHoro yHiBepcutery imeHi Spocaasa Myaporo.

YHiBepcUTET Ma€ NO3UTUBHUH AOCBiA IPOBEACHHS IIMPOKOMACIITAOHHUX
3aXOAIB, 1110 36I/IpaAI/I IIPaBHUKIB Ta AKAAEMIYHY TPOMAACBHKICTD 13 PISHUX KPalH CBITY
i 6yan miarpuMaHi MbKHapOAHHMH opraHizauismu Ta ponaamu, sokpema OBCE,
Paporo €sponn, USAID ra inmunmu. Xotiaocst 6 6aunty cepes YYaCHHUKIB LbOTO
B)KAMBOTO 32XOAY TAKOXK 1 KOAET, IIPUCYTHIX Ha L{bOMY 3i0paHHi.

Haocranok xo4y mobaxatn ydacHHKaM Konrpecy maianoi pO6OTI/I Ta
3aII€BHUTH y HaIllil IUPil FOTOBHOCTI AO IIOAQABIIOTO IIAIAHOTO cnin06iTHHuTBa.
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BITAABHE CAOBO _ )
IIPE3UAEHTA HALIIOHAABHOI AKAAEMIT
IIPABOBHUX HAYK YKPATHH
OAEKCAHAPA IIETPUIIMHA

Hlanoenuit nane I0piro Bacuavosury bayain!
Hlanoenuit nane Orexciro Baaepitiosury Piramos!
Ilanosnuii nane Baidomac Bepoa!
Illanoeni nanose 204061 ma cyddi Koucmumyuinnux cydis Kpain pezionie
baamiiicoxozo ma Yopnozo mopis!

Bia imeni mpesuaii HanionaapHoI akaaeMii mpaBoOBUX HayK YKPaiHH MalO 4ECTh
IPUBITATH BAC 13 TOYaTKOM pO6OTI/I ,A,pyroro KOHIPECy Acoriamnii KOHCTUTYL[IMHOTO
IPaBOCYAASl KpaiH perioniB baariiickkoro ta Yopnoro mopis. Xapkis, Akui €
IPOBIAHUM IICHTPOM IOPUAMYHOI HAyKHU Ta OCBiTU B YKpaiHi, A€ 3HAXOASTBCS
HarnjionaapHuii lopupndnui yHiBepcuret imMeni SlpocaaBa Myaporo, Harionasarna
aKaAEeMis MPaBOBUX HAyK YKpa'l'HI/I, HanionaapHuit YHIBEPCUTET BHYTPILIHIX CIIpPaB,
IOPUAMYHI (AKyABTETH YHIBEPCHUTETIB, Ma€ BCi HeobxiaHI YMOBH Ta PECYPCH AAS
IIPOBEACHHS TAKOTO Ba)KAMBOTO Mi>kHapoaHoro Konrpecy.

Koncrurynifine cysounHCTBO B YKpaiHi, IO nepe6yBae Ha erTami CBOTO
CTAaHOBACHHS, peOpPMYBaHHS B HANPsAMI €BPONEHCHKUX CTAHAAPTIB IPAKTHKH
KOHCTUTYL[IMHOTO IPaBOCYAAS, IHTerpanili A0 €BPONEHCHKOIO  IPAaBOBOTO
IPOCTOPY, BUMAra€ CbOTOAHI NPHUCKIIAUBOI yBaru 3 60Ky HAyKOBIiB, IIPOBIAHHX
MDKHApOAHHUX €KCIEPTIB, AIIOYMX CYAALB KPalH, IO CTAAU HA IIASIX AEMOKPAaTHYHOIO
PO3BUTKY, $OPMYBaHHs 3acaA IPaBOBOI ACP>KABHOCTI Ta 3abesneueHHA IPUHITUITY
BEPXOBEHCTBA IPaBa.

3anp0BaA>KeHa CYAOBO-IIPABOBOIO peQ)opMom KOHCTUTYLIHA CKapra, ska
B KpalHaX CTaAol AeMOKpartil cTaHOBUTb A0 80 % HaBaHTa)XEHHsS B AISABHOCTI
KOHCTUTYLIMHHUX CYAIB, nepeA6aqae iCTOTHE OHOBAEHHS HaIpsMIB p06OTI/I
Koncruryuiitnoro Cyay Ykpainu. AAsi 11bOTo IIEpIUIOYEpProBOro 3HadeHHs HabyBae
BUBYCHHS AOCBiAy QYHKIIIOHYBaHHS KOHCTHTYLIHHHMX CYAIB KpaiH CyciaHiX i3



YkpaiHoto perioHiB, yomy, BaacHe, i mpucBsueHuil Apyruii xoHrpec Acomianii
KOHCTUTYIIIHOTO MPaBOCYAAS KpaiH perioniB baariiicbkoro Ta YopHoro mopis.

I[Ticast 3a00yTTs HesaaexHOCTi Ykpainu HaiioHaapHa axapemis mpaBoBux
HayK YKpa'l'HI/I B3s1AQA 6esnocepeAH10 YYacTh y peaAisalil HAMBa)XAUBIIIUX IPaBOBUX
pedopm: Koncrurynii Ykpainu, KpUMiHAABHOTO Ta ITMBIABHOTO 3aKOHOAABCTBA,
CYAOBOI Ta IPABOOXOPOHHOI CHCTEMH YKpPaiHH, 3araAbHOACP)KABHUX IIPOrpaMm
IHBECTMIIIMHOI AISIABHOCTI, MAaAOTO IIAIIPUEMHHULTBA, IIATOTOBKU ACPXKaBHHUX
CAy>K6OBuiB, PO3BUTKY IOPUAUYHOIL OCBITH, IPABOBOI KYABTYPH HACEACHHS, aAAITaLlii
3aKOHOAABCTBA YKPaiHU AO 3aKOHOAABCTBa EBporneiicekoro Coosy, mpodisakTHKH
Ta 60pOTb6I/I 31 BAOYMHHICTIO, IPOTHUAILL A€TaAI3aLII1 AOXOAIB, OACP)KAHUX 3AOYHUHHHUM
IIASIXOM, Ta KOPYIILIil,

CpOroaHi akaAeMist AOKAAAQE HEOOXIAHUX 3YCHAD AASI HAYKOBOTO 3abe3neyeHHs
TAKUX IIpOLeCiB pepOpMyBaHHS B HAIill KpaiHi: IPOBEACHHS CYAOBO-IIPaBOBOI
pedopmu, AcneHTpasisanis Ta pepOpMU CHCTEMH MICIIEBOTO CaMOBPSIAYBAaHHS,
AAMIHICTPaTUBHOI AISABHOCTI, HpOQiAaKTHKH i 60pOTb6I/I 3 KOpyHui€o Ta
saounHHicTIO. Cepea HaHO6iAbII 3HAYYIIMX HaYKOBUX IIPallb aKaAeMil — I ATUTOMHi
«IIpaBoBa cucrema Ykpainu: icropis, cram Ta nepcrektusu» Ta «IIpaBosa
AokTprHa Ykpainu». Y 2013 poui HamionaspHO akapeMiclo mpaBOBHX HayK
YkpalHu CIliABHO i3 BCEyKpalHCBKHM IOPUAUYHUM >XypHasoM «IIpaBo Ykpainn»
OyAO BUAQHO AaHTAOMOBHY Bepcito BupanHs «IIpaBoBa cucrema Ykpainu: icropis,
cran Ta nepcrektuBu>». Y 2015-2017 pokax y AOHAOHCHKOMY BHAABHUIITBI
Wildy, Simmonds and Hill Publishing Buiiman nepiui 40TUpY TOMH I SITUTOMHOIL
moHorpa¢ii «IIpaBoBa AookTpruHa YkpalHN>» aHIAIFCHKOIO MOBOIO.

Y 2014 poui akasemist po3nodasa pobOTy 3 MIATOTOBKH HOBOTO YHIKaABHOTO
BUAAQHHS — «BeAnka ykpaiHcpka JOpPUANYHA €HITMKAOIIEALS >, SIKE TIOBHHHE OXOIUTH
Bci raaysi it iHcTHTYTH mpaBa Ta ckaaaaruMerbest 3 20 TomiB. Y 2016-2017 pokax
BUIILIAU APYKOM IIEpPIIi TPH TOMH LIbOTO BHAAHHA: «IcTOpis AepkaBu i mpaBax,
« (I)iAocoq)iﬁ npaBa», «3araapHa TEOpis mpaBa>.

baxkaro Bcim Ham maipHOI pO6OTI/I, TBOPYHUX 3AO6YTKiB, BarOMMX PE3YABTaTiB y
3AIICHEHHI KOHCTUTYLIITHOTO CYAOYMHCTBA B HamlpsMi 3a0e3reueHHs IPHUHIUITY
BEPXOBCHCTBA IIPABA, 3aXUCTY OCHOBOIIOAO)KHHX IIPaB i CBOOOA AIOAMHH i TPOMaASIHHUHA!
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BITAABHE CAOBO
IEPIIOTO 3ACTYIITHUKA
TOAOBHU XAPKIBChKOI OBAACHOT
AEPYKABHOI AAMIHICTPAIIIT
MAPKA BEKKEPA

Hlanosni yracnuxu Kounzpecy!

Bia imeni raaBu o6aacti FOaii Citanynoi BiTaro Beix nmpucyTHix i 6akaro ycmixy
B IIPOBEACHHI 1IbOTO 3aXOAY.

Ay>Ke CHMBOAIYHO, 1[0 Take BUCOKE 3i0paHHsI BiAOyBa€eTbcst B MicTi XapKoBi —
INPaBHUYOMY LIEHTPi YKpaiHU — B ACHb IEPINOI PiYHHUIII KOHCTUTYLIHHOI CYAOBOI
pedopMH, AKOKI 3aIOYATKOBAHO HHUBKY 3MiH y cepi mpaBocyaast. Pepopma He
omuHyAa yBarowo ¥ Koncruryniitauit Cya Ykpaiau — oprah, SKHi II0CiAa€ poBisHE
Miclie B IPaBOBil AEMOKPATUYHIN A€p>KaBi.

3HayeHHS! KOHCTUTYLIMHOIO CYAOUYHMHCTBA AASL CTAHOBACHHS 3aCaA IIPaBOBOI
AEMOKPAaTHYHOI ACPXKaBHOCTI U (OPMYyBaHHS PO3BUHYTOTO TIPOMAASIHCHKOTO
CYCITIIABCTBA, HACAMIIEPEA HA MOCTPAASIHCBKOMY IPOCTOPI, € 0COOAUBO Ba)KAUBHM.
Sk roaoBHuit 3axucHuK Ta iHTepnperarop OcnoBroro 3akony Koncruryniiiamii
Cya moxauKaHUH 3206€3MeYUTH, 3 OAHOTO 601<y, cTabiABHICTD 1 HENOPYILIHICTh
TaKUX KOHCTUTYLIMHUX IIIHHOCTEH, K MpaBa i CBOOOAM AIOAUHY, TEpUTOpiaAbHA
IIAICHICTD, HE3aACKHICTD, a 3 IHIIOrO — 6yT1/1 «3aKOHOAABLIEM MOA>» y LIapHHi
KOHCTUTYL[IMHOTO ITPaBOTBOPEHHS.

He moxy He 3BepHYTH yBary Ha poAb OpraHiB KOHCTHUTYLIHHOTO KOHTPOAIO
y TapaHTyBaHHI HE3aAEXKHOCTI M TEPUTOPIaAbHOI IIAICHOCTI KpaiHH. Bsaraai,
B [IOCTPAASHCHKUX KpaiHaX 1151 npobaeMa € OAHIE 3 KAa4oBHX. S Maro Ha yBasi
Taki Kpainy, sik Ipysis, Moaaosa, Bipmenis, Asep6aiipxaH i, 6esymoBHO, YkpaiHa.
Mu p0bpe mam’sitaemo ABa pimennst Koncruryniinoro Cyay Ykpainu Bip 14 i
20 66p€3HH 2014 poky, B sKHMX OpraH KOHCTHTYLIHHOI IOPUCAHKIII AaB
6eskoMnpoMmicHy ouiHky akram BepxoBHoi Papu Asronomuoi Pecriybaixu Kpum
I[OAO IIPOBEACHHS pedepEeHAYMY i OrOAOILIEHHS Hesaae)kHOCTI Kpumy.



3acAyroBye Ha yBary ¥ posipBaHHS ITAPTHEPCHKUX CTOCYHKIB i3 KoHcTHTYIiTHUM
Cyaom Pocificekoi  Depepamii, skui « OAarOCAOBUB» rpy6e HOPYLICHHS
3araAPHOBH3HAHUX IPHHLMUIIB I HOpM MiKHapoaHoro mpasa. Lli pimenns me
CTaHYTh Y Har'OAl CYCITIABCTBY B IPOLIECI ACOKYIIALIII Ta BIAHOBACHHS TEPUTOPIaABHOL
niricHOCT YkpaiHu, a TAKOX HPUTATHEHHS BUHHOI CTOPOHU AO BiAITOBiAQABHOCTI
3riAHO 3 HOPMaMHU MI>KHaPOAHOTO IIPaBa.

3BicHO, YKpalHa He CTOITh Ha MICIli, a IPOBOAUTH BaXKAMBI COIiaAbHO-
€KOHOMi4Hi pepOopMH, B TOMY YHCAi i y KOHCTUTYLIHHO-TIpaBOBiH cdepi, oAHA 3
SIKUX — KOHCTUTYL[IHHO-CYAOBA.

I'lepexoHANBOIO BHAAETBCS MO3HUITLA cy6’eKTa KOHCTUTYLIIMHOI Ta 3aKOHOAABYOI
iminiaruBu — Ilpesnaenra Ykpainu, sSKkuil BBakae CyAOBy pedopMmy OaHI€O
3 HAHMOYIKYBaHIIIMX Yy CYCHIABCTBI, OCKIABKH CIIPaBEAAMBMH, 663CTop0HHiﬁ,
HEYIIEPEAXKECHHH CYA € BAKAHBOIO IapaHTIi€l0 epeKTUBHOI 60p0Tb6I/I 3 KOPYIII€Io,
HAAXOAXKEHHS B YKpaiHy iHBeCTHIIIH, 3abe3reyeHHsA npas i cBOOOA KO>XKHOTO Ta
OOYAOBH ACPYKaBH, KEPOBAHOI BEPXOBEHCTBOM IIPaBa.

I'Ipuxpo, mo BepxoBHa Paaa Yipainu moHaa MicsIlb TOMy IIPOBAAMAA TOAOCYBAHHS
3a HoBui 3akoH Ykpainu «IIpo Koncruryniitauit Cya Ykpainu» i Takum 4HHOM
3a0AOKyBaAa Ha [IEBHUI 4ac MOXKAUBICTh 6E3[I0CEPEAHBOTO 3BEPHEHHS AO OPraHy
KOHCTUTYLIIFIHOTO KOHTPOAIO 3 OOKY $i3MYHMX Ta IOPUAUYHUX OCIO IPHUBATHOrO
npasa. Ha >xaap, i MicieBa BAapa He MOXe POSTASIAATHCS SIK IOTECHLIMHUM cy6’€KT
Ha 3BepHeHHs A0 Koncruryniiinoro Cyay Ykpainu. Brim, BBaxkaio, 151 npobaema
€ TUMYACOBOIO, 1 Ay)KE CKOPO AOBFOOYIKYBaHUM IHCTPYMEHTAPIM — KOHCTUTYLIMHA
CKapra — OTPHUMA€ CBO€ NPAKTUYHE BTIACHHS AAS KOXKHOIO, XTO HAa 3aKOHHHX
miacTaBax nepeOyBae Ha TepUTOPil YKpalHu.

I, 6e3ymoBHO, oHOBACHOMY cKaapy Koncrurynitinoro Cyay Ykpainu st 6axaio
HaTXHEHHs i AIAHOI poboty y 3axucti Koncruryuii Ykpailnu Ta 0CHOBOIOAOKHHX
npas i cBOOOA AIOAMHY i TPOMAASIHUHA.
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BITAABDHE CAOBO
XAPKIBCBKOI'O MICBKOI'O TOAOBH
ITEHHAALII KEPHECA

Llanosni éucoxonosaxcui 20cmi ma npucymni!

AAsl MeHe BEAMKA YECTb BITATH IOAIB Ta CYAAIB KOHCTUTYLIHHHX CYAIB KpaiH
perioniB baarificexoro Ta YopHoro MopiB Ha YKpaiHCBKIill 3eMAi, B iCTOPHIHOMY
MicTi XapKoBi, SIke BBAXKAETHCS IOPHAUYHOIO CTOAHIICIO YKPaiHH.

Po3BUTOK Cy4acHOI Aep>KaBU HEMOXXAMBHI (€3 OpraHidHOIO, pPyXOMOTO,
IHHOBAIIITHOTO 3aKOHOAABYOIO IPOIECY, IO Bi,A,o6pa>1<ae IparHeHHs KpaiHU
Ta 1i TPOMAaASIH AO KPaI[OTO >KMUTTSA i HO6YAOBI/I PIBHOIIPaBHOTIO, CIIPAaBEAAHUBOIO
CYCHIABCTBA.

PosbypoByoun CydacHy IpaBOBY, ACMOKpPATHYHY €BPOIICHCHKY ACPIKaBY,
Yxpaina noyarky XXI cToaiTTs mparse 3pocTaTH i Ha Mi>XHAPOAHOMY PiBHI.

basxaro BciM yyacHMKaMM KOHIpecy NMAIAHUX AMCKYCiH, MPOAYKTHBHOI CIiBIpalli,
TBOPYOI HAaCHArW, HOBMUX I[IKaBMX 3yCTpiueH, a TaKOXX INPHUEMHOIO 3HANOMCTBA 3

HAIIIMM MiCTOM Ta MIOrO rOCTUHHHUMHU MCIIKAaHIISAIMM.
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Aurel Biiesu,

Judge of the Constitutional Court of the Republic of Moldova

SOVEREIGNTY OF THE STATE
AND THE HIERARCHY OF PRINCIPLES
AND NORMS UNANIMOUSLY RECOGNIZED
AT INTERNATIONAL LEVEL
IN CONSTITUTIONAL CASE-LAW

Currently, in spite of instability, swift developments and existing challenges,
human rights, democracy and rule of law remain in the spotlight of external action.
Protecting these values is a priority for each state and for the European community
as a whole. Protecting human rights and safeguarding democratic values needs an
ongoing dialogue between law systems.

A key-role within these systems is played by constitutional courts. An efficient
constitutional justice contributes to consolidating the rule of law and democracy,
defending fundamental human rights and freedoms and promoting constitutional
values and principles, it being carried out by adopting well-reasoned judgments,
based on principles of constitutional and international law.

In contemporary world, constitutional law is, in its essence, under the influence
of globalisation and regional integration processes. The Constitution does no longer
regulate the basic legal order of the state from a national perspective only, but it
resolutely considers its international dimension. Constitutional law has its doors
wide open to international law and we are thus presented with an "open statehood”
(as held by the German Constitutional Court); constitutional law was to a great
extent “internationalised.” The identity of the constitutional order of the State
has changed from a national one to international or rather to an internationalised
identity, it being determined by the need to ensure collective or regional security’.

' “Constitutional Identity in European Constitutionalism’, Prof. Dr. Rainer Arnold, Regensburg
University, Germany. Presented within the International Conference “The role of constitutional justice
in protecting the values of the rule of law”, 8-9 September 2014, Chisiniu, Republic of Moldova.



At the same time, the concept of constitutional identity has to be protected at
a supranational level, in case it would be under the threat to be deprived of content,
there emerging also the need for political decision-making that by virtue of legal
culture would ensure security.

The Constitution of the Republic of Moldova provides in Article 4 "Human Rights
and Freedoms” that constitutional provisions on human rights and freedoms are to be
interpreted and applied in line with the Universal Declaration of Human Rights, with
conventions and other treaties to which the Republic of Moldova is a party; wherever
disagreements appear between the conventions and treaties on fundamental human
rights to which the Republic of Moldova is a party and its domestic laws, priority
shall be given to international regulations. Concurrently, Article 8 of the Supreme
Law provides that the Republic of Moldova commits to observe the Charter of the
United Nations and the treaties to which it is a party, to ground its relationships with
other states on the unanimously recognised principles and norms of international law.

Aiming at explaining the content of the provisions cited above, the Constitutional
Court of the Republic of Moldova underlined in its jurisprudence the primacy of
international regulations on human rights. The Court also held that ,,international

Jurisdictional practice [... ] is binding for the Republic of Moldova as a state that joined
the European Convention on Human Rights and Freedoms.”

Observing international commitments undertaken by state’s own will is a legal
tradition and a constitutional principle, as an inseparable part of rule of law.

The legal order created by international law has to be transposed on national
level by virtue of the principle pacta sunt servanda. It is for this reason that its
primacy emerges as an effect of the very nature of fundamental human rights - in
case of the European Court of Human Rights, or as an effect of the nature and goals
that laid at the basis of creating the European Union - in case of jurisprudence of
the Court of Justice of the European Union.

Therefore, besides national law, international and European standards lie at the
heart of constitutional principles’ creation.

In this context shall be remarked the quick diffusion of internationally
recognised fundamental human rights principles into the internal law and their
reflection in national constitutional jurisprudence.
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It should be noted that the jurisprudence of the European Court of Human
Rights and the provisions of the European Convention on Human Rights not only
have an important relevance and guide the solutions rendered by the Constitutional
Court of the Republic of Moldova, but also, under certain circumstances, they play
a crucial role in examining cases before the Court. This holds true especially when
the case pending before the Court concerns in its substance the issue of guaranteeing
and respecting a constitutional right enshrined in the Constitution and in the
European Convention on Human Rights.

For the Republic of Moldova, the process of European integration has consistently
influenced the emergence of new challenges, including in the field of constitutional
justice. In this context, the promotion and protection of European democratic values
and the rule of law are crucial for the Moldovan constitutional justice.

With the entry into force of the Association Agreement between the Republic
of Moldova and the European Union, our state has become a partner in the relations
with the EU, and the need to promote and guarantee European principles and values
has grown into a national necessity.

In the context of the European path of the Republic of Moldova and aspirations
related to European integration, the Republic of Moldova has committed to adjusting
the legislation to the requirements of the EU law. Thus, according to national legal
provisions: ,,The defence of rights, freedoms, legitimate interests of citizens, equality
and social equity, as well as compatibility with the EU law, are mandatory conditions
Jor any legislative act.” The function of transposing the jurisprudence of European
institutions is particularly evident in the European space, where by the exchange
of practices, the courts disseminate the legal culture and European values, by
implementing them at national level.

Given the need to adjust legislation to the acquis communautaire and considering
the priority of European integration, the recent jurisprudence of the Constitutional
Court contains more and more references to the EU law'.

! Asan example, in its Judgment of 20 September 2013 on the constitutionality of certain decisions
of the Parliament on the revocation and appointment of the Director General of the Administrative
Council of the National Energy Regulatory Agency, the Constitutional Court held that as stated in the



The Constitutional Court of the Republic of Moldova brought forward in its ‘ REPORTS

decisions relevant provisions of the Preamble to the Treaty on European Union’, ‘ AOTIOBIAI
noting that ,the Union is founded on the values of respect for human dignity,

freedom, democracy, equality, the rule of law and respect for human rights.” —
I would like to underline in my communication that an important element
in the correlation between national and international law is the sovereignty of
the state, which is precisely the sensitive core of this relationship. I am saying
this, as it is precisely the sovereignty of the state that has to be a foundation
for the protection of human rights and not for their violation. It should be
noted that in this area, the limitation of the sovereignty of a state is not done
in favour of another state or international entity, but in favour of individuals

and their rights.

At international level, there can be no absolute sovereignty, as the national state
is an element of the international system. The constitutional sovereignty of the state
does not mean the functioning of state in a vacuum, but it manifests itself externally
by the establishing relations of cooperation with other states and international
entities. These relations are mainly based on international treaties.

The Constitutional Court of the Republic of Moldova® noted that the state’s
right to assume international obligations constitutes an element of sovereignty
and the delegation of certain powers to international organisations, by concluding
treaties, does not employ any renunciation of sovereignty. These treaties represent
conventions, whereby the bearer of sovereignty delegates certain powers to another
authority.

Directive 2009/72/EC and respectively in the Directive 2009/73/EC, the energy and gas regulators
must be fully independent from any public or private interests, which does not preclude judicial and
parliamentary control.
! Judgment No. 4 of 22 April 2013 (on the staying in office of the Prime Minister dismissed by a
motion of no confidence (on suspicion of corruption).
* By Judgment no. 24 of 09.10.2014 on the constitutional review of the Association Agreement
between the Republic of Moldova, of the one part, and the European Union and the European Atomic
Energy Community and their Member States, of the other part, and of the Law no. 112 of 2 July 2014
on the ratification of the Association Agreement. 31
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In light of the above, the Constitutional Court of the Republic of Moldova
held that the state, when it is a party to an international treaty, by this very fact
it agrees to give up competences within the limits established by the international
regulations. From this point of view, the Republic of Moldova’s membership in
the United Nations or its status as a party to the Convention for the Protection
of Human Rights and Fundamental Freedoms or other international treaties bears
the significance of giving up competences of the state authority and implies the
state’s obligation to comply with the decisions of international institutions (e.g. UN
Security Council, ECtHR, etc.).

At the same time, the Court noted that the factor of cooperation within the
Agreement between the Republic of Moldova and EU Member States does not
change the political system of the country and it does not restrict the right of the
people to express their will, in the political decision-making by way of free elections.
Subsequently, the sovereignty of the people is not limited.

The Court also emphasized that the orientation of the Republic of Moldova
towards the European democratic values is inseparable from other international
commitments, which derive from membership in international organisations.

At the same time, by virtue of the principle of observing the rights inberent
to the sovereignty of a state, the Constitutional Court, in its recent judgment
of 2 May 2017, held that the status of neutrality enshrined in the Constitution
does not constitute an obstacle within the defence policy of the Republic of
Moldova.

Given the context where 11 percent of the territory of the Republic of Moldova
is under the occupation of Russian troops, the goal of neutrality is to enhance State’s
security and not to limit its defence capacity. The Court underlined that neutrality
proclaimed by the Republic of Moldova should continue as a foreign and security
policy instrument, as long as it remains more appropriate than other instruments
to safeguard national interests. Since joint efforts are necessary to combat the
dangers threatening collective security, these cannot be addressed through national
measures, but only through international cooperation, especially through joint
actions at European level. Such defence requires a multinational approach.



The Court found that given the context that the Russian Federation did not ‘
withdraw its occupation troops from the Eastern region of the country, but on ‘

the contrary has consolidated its military presence in the Transnistrian region of
the Republic of Moldova, this constitutes a violation of constitutional provisions
regarding the independence, sovereignty, territorial integrity and permanent
neutrality of the Republic of Moldova, and it also constitutes a violation of
international law.

Any country that does not participate in international security cooperation, it
risks to be isolated. Such a country would not be a respected and equal partner in
Europe. In case of a threat, it might not be able to rely on solidarity and support
from its partners and it would become particularly vulnerable to certain dangers.

Subsequently, Article 11 of the Constitution, by which the Republic of
Moldova has proclaimed its permanent neutrality, should be seen as an instrument
of protection, not as an obstacle in protecting the independence, democracy and
other constitutional values of the Republic of Moldova.

Concluding,

I would like to mention that we are now witnessing a time when power and
territory become grounds for attempts against constitutional sovereignty. At the
same time, the existence of a common constitutional language, at least at European
level, ensures a consolidated dynamism of constitutional jurisdiction in a state
governed by the rule of law, thus reaffirming the orientation and commitments to
European democratic values. In an international society facing new challenges, the
stability of constitutional justice becomes an axiom of democratic aspirations of any
state.
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Prof. Dr. Dainius Zalimas,
President of the Constitutional Court of the Republic of Lithuania,
Professor at the Faculty of Law, Vilnius University

NATIONAL CONSTITUTIONAL PARADIGM
AND THE PRINCIPLES AND NORMS
OF INTERNATIONAL AND EU LAW!

Introduction

A national constitutional paradigm comprises a set of values, principles and
rules?, inter alia, which predetermines the understanding of a constitution, including
the guidance as to the interpretation of the constitution by the constitutional court.
One can note the following traditional elements of national constitutional paradigm
as revealed in the activities of the Lithuanian Constitutional Court by interpreting
the Constitution and disclosing the meaning and the content of its provisions. First,
the Constitution is perceived as supreme law within a national legal order, therefore
all legal acts (even the applicable acts of international law and the European Union?
law) must comply with the Constitution as supreme law. Second, the Constitution
is perceived as a jurisprudential constitution that is inseparable combination of
the text of the Constitution and the official constitutional doctrine developed
in the constitutional jurisprudence (case law of the Constitutional Court) and

! Article prepared on the basis of the report delivered on 1 June 2017 in Kharkiv at the 2nd
Congress of the Association of Constitutional Justice of the Countries of the Baltic and Black Sea
Regions (BBC]) “The Role of Constitutional Courts in Interpreting Provisions of National Constitutions
in the Context of the Generally Recognised Principles and Norms of International Law and EU Law,
Judgments of International Courss’.

* One can refer to the definition of T. Kuhn, according to which a paradigm is understood as a
whole of values, principles and rules accepted by scientific community or research approach, which
determines the choice of research aims and the interpretation of the data obtained; it is in between of a
theory and a worldview. See: Valandiené, D. Legal Science in the Face of the Paradigm of Old and New
Science. Summary of the Doctoral Dissertation Social Sciences, Law (01 S) Vilnius, 2015, p. 41.

3 Thereinafter referred as the EU.



providing the official and binding interpretation of the text of the Constitution.
Third, as a consequence of the perception of jurisprudential constitution, there are
only two main sources of the Constitution (constitutional law): the text of the
Constitution and the acts of the Constitutional Court (the official constitutional
doctrine). Fourth, as a consequence of perception of the Constitution as supreme
law, the national legal system can be described as constitution-centric'.

One can notice the opposite positioning of the Constitution towards
international and the EU law and vice versa. On the one hand, the distinguished
position of the Constitution is often expressed as the supremacy of the
Constitution within a respective national legal order, including its supremacy
over international and supranational legal orders (in Lithuania and Ukraine the
principle of supremacy of the Constitution seems to be expressly established, while
in Georgia and Moldova one can find this principle with some reservations). On
the other hand, both international law (Art. 27 of the 1969 Vienna Convention on
the Law of Treaties?, Art. 3 of the 2001 International Law Commission (ILC) Draft
Articles on State Responsibility®, Art. 13 of the 1949 ILC Draft Declaration on
the Rights and Duties of States®) and the EU law (in the case law of the European

Court of Justice®) claims supremacy over national law in the reign of their respective

! Zalimas, D. Viability of the Constitution and the Role of the Constitutional Court.
Round Table ,,Theoretical and Practical Problems of the Constitutional Justice in Ukraine®, Lviv,
16 May 2015. Available at: <http://Irkt.lt/data/public/uploads/2015/10/viability-of-theconstitution-
Ivivroundtable.pdf>.

*'The 1969 Vienna Convention on the Law of Treaties. Available at: <https://treaties.un.org/doc/
publication/unts/volume%201155/volume-1155-i-18232-english.pdf>.

3 The 2001 ILC Draft Articles on State Responsibility for Internationally Wrongful Acts. Available
at: <htep://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf>.

# The 1949 ILC Draft Declaration on the Rights and Duties of States. Available at: <http://legal.
un.org/ilc/texts/instruments/english/commentaries/2_1_1949.pdf>.

> In the Declaration concerning primacy, annexed to the Final Act of the Intergovernmental
Conference which adopted the 2007 Treaty of Lisbon, it is recalled that “in accordance with well
scttled case law of the Court of Justice of the European Union, the Treaties and the law adopted
by the Union on the basis of the Treaties have primacy over the law of Member States, under the

conditions laid down by the said case law”. Available at: <http://eur-lex.curopa.cu/legal-content/EN/
TXT/?uri=CELEX:12008E/AFI/DCL/17>.
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‘ legal orders. The main consequence is that a State cannot invoke the provisions of its
‘ internal law (even of the Constitution) for justification of its failure to comply with

international or the EU law.

Thus, the main issue dealt with in this article is the place of international
and EU law within national constitutional paradigm. Since the texts of national
constitutions usually are very modest on this issue (e.g., in Lithuania there are only
two provisions of the Constitution' regarding the place of treaties and general
international law?, and perhaps only the place of the EU law is clearer defined in the
text of the Constitution?), a particular responsibility here belongs to constitutional
courts. Namely the constitutional courts, as judicial authorities having the exclusive
competence to interpret officially the relevant constitutional provisions, face the
challenge how to interpret clarify the relationship of a national constitution with
international and the EU law. It is up to the constitutional courts to find out the
constitutional principles determining the approach to international and the EU law.

1. Approaches towards International and the EU Law

Different courts may cope with this task in a different way. A friendly approach
towards international and the EU law is typical for European courts. It is also
common to the constitutional framework of our states and to our courts belonging
to the Association of Constitutional Justice of the Countries of the Baltic and Black
Sea Regions (BBC]J). I will elaborate on the Lithuanian example in the following
chapter of this article, however at this stage I can note that our approach can be

! The text of the Constitution of the Republic of Lithuania is available at: <http://www.ltktlt/en/
about-the-court/legal-information/the-constitution/192>.

2 Art. 135(1) of the Constitution, which obliges the Republic of Lithuania to follow in its
foreign policy the universally recognised principles and norms of international law; Art. 138(3) of the
Constitution, according to which the ratified treaties form a constituent part of a national legal order.

3 All the EU countries should have specific constitutional provisions on at least on two principal
issues related to the EU membership: 1) delegation of certain competences to the EU supranational
institutions; 2) incorporation of the EU law into national legal system. These two principles are provided
in Arts 1 and 2 of the Constitutional Act on Membership of the Republic of Lithuania in the European
Union, which is a constituent part of the Constitution of the Republic of Lithuania.



defined as very favourable to international and the EU law taking into account the
wording of the Constitution.

Similar favourable approach is typical for other three BBCJ countries and
courts. E.g., Georgia explicitly recognises that its legislation shall comply with
the universally recognised principles and rules of international law, however, still
maintaining the supremacy of the Constitution over international treaties. In the
preamble of the Constitution of Georgia' it is declared that citizens of Georgia
express the will to secure universally recognised human rights and freedoms™
Similarly, in Art. 6(2) of the Constitution of Georgia it is declared: “The legislation
of Georgia shall comply with the universally recognised principles and rules of
international law. A treaty or international agreement of Georgia, unless it comes
into conflict with the Constitution or the Constitutional Agreement of Georgia,
shall take precedence over domestic normative acts”. Art. 7 of the Constitution of
Georgia provides that “The State shall recognise and protect universally recognised
human rights and freedoms as eternal and supreme human values. While exercising
authority, the people and the State shall be bound by these rights and freedoms as
directly applicable law”, etc’.

! The Constitution of Georgia. Available at: <http://www.constcourt.ge/en/court/legislation/
constitution.page>.

> “We, the citizens of Georgia, whose firm will is to establish a democratic social order, economic
freedom, a rule-of-law and a social state, to secure universally recognised human rights and freedoms,
to enhance state independence and peaceful relations with other peoples, drawing inspiration from
centuries-old traditions of statehood of the Georgian nation and the historical-legal legacy of the
Constitution of Georgia of 1921, proclaim the present Constitution before God and the nation®.

3 Apart from Chapter I (“General Provisions”), there are also some other provisions of the
Constitution of Georgia declaring commitments to the universally recognised principles and rules
of international law: e.g., Art. 9(2) (“Relations between the State of Georgia and the Apostolic
Autocephalous Orthodox Church of Georgia shall be governed by Constitutional Agreement.
Constitutional Agreement shall be in full compliance with the universally recognised principles and
norms of international law, specifically in terms of human rights and fundamental freedoms”); Art. 38
(“1. Citizens of Georgia shall be equal in their social, economic, cultural, and political lives irrespective
of national, ethnic, religious, or language origin. According to universally recognised principles and
rules of international law, citizens of Georgia shall have the right to develop their culture freely, use their
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According to its Constitution’, Moldova seems to have the most favourable
approach to international law among the BBC]J countries. In the Constitution
of the Republic of Moldova one can find the explicit provision on the priority of
international law in the sphere of human rights and freedoms and the expressly
provided duty to interpret the Constitution in line with international law
(Art. 4(1): “Constitutional provisions on human rights and freedoms shall be
interpreted and are enforced in accordance with the Universal Declaration of Human
Rights, with the conventions and other treaties to which the Republic of Moldova
is a party”; Art. 4(2): “Wherever disagreements appear between the conventions
and treaties on fundamental human rights to which the Republic of Moldova is a
party and its domestic laws, priority shall be given to international regulations”). On
this basis the Constitutional Court of Moldova has specifically acknowledged the
binding nature of the judgments of the European Court of Human Rights?; in cases
of divergence between a judgments of the Constitutional Court and the European
Court of Human Rights, the judgment of the Strasbourg Court is considered as a
circumstance constituting a basis for the review of the constitutional judgment’.

mother tongue in private and in public, without any discrimination and interference. 2. According to
universally recognised principles and rules of international law, minority rights shall be exercised so
as not to contradict the sovereignty, state system, territorial integrity, and political independence of
Georgia®).

! Constitution of the Republic of Moldova. Available at: <http://www.constcourt.md/public/
files/file/Baza%20legala/Constitutia_engl _ 25.11.16.pdf>.

* Judgement of the Constitutional Court of Moldova No. 10 of 16 April 2010. Available at:
<http://www.constcourt.md/ccdocview.php ?tip=hotariri&docid=55&Il=cn>.

3 Following the judgment of the ECtHR in the case of Zinase v. Moldova (in which the ECCHR
found that the law prohibiting the nationals of Moldova with multiple citizenship from being elected to
the Parliament (as a deputy) was disproportionate and, thus, violated Article 3 of Protocol No. 1 to the
Convention), the Constitutional Court of Moldova considered it necessary to revise its own case-law,
namely its judgement No. 9 of 26 May 2009, and declared unconstitutional the legal provisions that
prohibited nationals of Moldova holding multiple citizenship from taking any other public position
(Judgment of the Constitutional Court No. 31 of 11 December 2014 on review of Judgement of the
Constitutional Court of Moldova No. 9 of 26 May 2009).



The text of the Constitution of Ukraine' seems to be closest to that of Lithuania. ‘
In the Constitution of Ukraine it is explicitly provided that Ukraine is bound by ‘

the universally recognised principles and norms of international law in the sphere
of its foreign policy: “The foreign political activity of Ukraine is aimed at ensuring
its national interests and security by maintaining peaceful and mutually beneficial
co-operation with members of the international community, according to generally
acknowledged principles and norms of international law” (Art. 18).

To the East from Ukraine one can find a completely opposite and even hostile
approach towards international law. Although Art. 15 of the Constitution of the
Russian Federation? seems to be very favourable to international law (universally
recognised principles and norms of international law declared to be a constituent
part of national legal order?), the position of the Constitutional Court of the
Russian Federation is to declare absolute superiority of national constitution when
it comes to the implementation of the will of political leadership of the state. One
can remember the similar doctrines from the time of the Nazi regime and the tragic
consequences they had brought. It is well known that all the judiciary in Russia
serves as an instrument for internal legalisation of breaches of international law,
repressions and persecution of their own people, in particular those who stand
against the aggressive and authoritarian policy.

One can provide a few examples from the practice of the Russian Constitutional
Court, which are relevant to Ukraine and demonstrate us what can be the
consequences of deliberate breaches of international law by the judiciary. Completely
ignoring and gravely breaching universally recognized principles of international
law, on 19 March 2014 (actually during one night) the Constitutional Court of

! Constitution of Ukraine. Available at: <http://www.ccu.gov.ua/en/docs/180>.

* The Constitution of the Russian Federation. Available at: <http://wwwksrf.ru/en/Info/
LegalBases/ConstitutionRF/Pages/Chapterl.aspx>.

3 Art. 15 of the Constitution of the Russian Federation states that ,Universally recognized
principles and norms of international law as well as international agreements of the Russian Federation
should be an integral part of its legal system. If an international agreement of the Russian Federation
establishes rules, which differ from those stipulated by law, then the rules of the international agreement

shall be applied®.
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‘ the Russian Federation opened the way to the annexation of Crimea' and, by the
‘ same token, to the further escalation of the Russian aggression against Ukraine.

Being highly qualified professional lawyers, the judges of the Constitutional Court
of the Russian Federation were perfectly aware of the criminal nature of aggression
as well as of the fact that already from the 1938 Austrian anschluss the analogous
acts (namely those directed at the annexation of Crimea) have been regarded as
an aggression that cannot be justified by any arguments. Therefore, the judges of
the Constitutional Court of the Russian Federation can be held legally and morally
responsible for all the consequences of the Russian aggression against Ukraine,
including tens of thousands of killed and wounded, more one million internally
displaced people, heavy repressions against the indigenous Crimean people — the
Crimean tartars, persecution of many other Ukrainian nationals who refused to
comply with the Russian occupation regime.

Another example when the Russian Constitutional Court has been used as an
instrument of political authorities for the purposes contrary to international law is the
14 July 2015 Judgment of this Court, whereby it assumed the power to declare the
judgments rendered by the European Court of Human Rights and other international
courts against Russia as “unenforceable™ each time when it will find it appropriate to
defend the constitutional foundations of Russia. Most likely one of the consequences
of this position will be non-implementation of the future international judgments
regarding Crimea and other grave breaches of international law.

! The Court passed the judgment in the case “On the verification of the constitutionality of the
international treaty, which has not yet entered into force, between the Russian Federation and the
Republic of Crimea on the accession of the Republic of Crimea to the Russian Federation and the
formation of new constituent entities within the Russian Federation”. Available (in Russian) at: <http://
doc.ksrf.ru/decision/KSRFDecision155662.pdf>.

% This position was consolidated in the statutory provisions, and the first judgment concerning
the impossibility to execute the judgment of the European Court of Human Rights (in the case of
Anchugov and Gladkov v. Russia concerning the disenfranchisement of prisoners) was adopted on
19 April 2016. The Constitutional Court of the Russian Federation ruled that it was impossible to
execute the judgment of the ECtHR in the case of Anchugov and Gladkov in the sense of amending the
legislation of the Russian Federation to exclude from disenfranchisement some categories of convicted
persons serving a sentence in places of deprivation of liberty.



The identity that is claimed by the Russian court to be an object of defence

against international and European law seems to be not only the aggressive policy of ‘

the state, but also the so-called “traditional” orthodox values, including inequality
between men and women, discrimination against the LGBT people, justification of
domestic violence. It could be mentioned that in the speech named “Constitutional
Identity of Russia: Doctrine and Practice”, which was delivered on 16 May 2017,
the Chairman of the Constitutional Court of the Russian Federation Valery Zorkin
(while analysing inter alia the problem of expansion of supranational legal regulation
in the sphere of protection of human rights and the allegedly growing activism of
supranational courts) stated that “the protection of human rights should not harm
moral societal basis and should not deny it’s religious identity”’. Thus, one can
see how important sometimes could be for the constitutional court to take either
the friendly or the hostile approach towards international law and what different
consequences could arise for the reputation of the state and the court from one or
another choice.

2. Relevant Universal Constitutional Principles

What principles relevant for the determination of relationship between
the Constitution and international (and the EU) law can be derived from the
Constitution by the Constitutional Court? In answering to this question, let me
turn to the Lithuanian example.

At the first sight, the Constitution of the Republic of Lithuania does not seem
to be friendly or favourable to the principles and norms of international law. As
mentioned already, Art. 135(1), which is placed in Chapter XIII “Foreign Policy
and National Defence”, literally refers to international law only in the context of
Lithuanian foreign policy: it is stated, that “in implementing its foreign policy, the

! ,3aiura npas YeA0BeKa He AOAXKHA IOAPBIBATh HPABCTBCHHBIC YCTOU OOLIECTBA U Pa3pyLIaTh €ro
peAMrHo3HyI0 HAeHTHYHOCTD . 30pbKuH, B. A. Koncrurynnonnas uaentinanocts Poccun: pooxrpuHa
u npaxtuka. Aokaaa Ha MexxaynapoaHoit kondpepenunn « Koncrurynuonnoe npasocyaue: AOKTpHHa
u npaktuka» (CIT6., 16 mas 2017 roaa). Available at: <http://www.ksrf.ru/ru/News/Speech/Pages/
Viewltem.aspx ?Paramld=82>.
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‘ Republic of Lithuania shall follow the universally recognised principles and norms
‘ of international law”. One can even have an impression that in dealing with internal

affairs of its own people Lithuania is not bound by international law. However, this
is only a superficial impression.

The most important is to take into account that the Constitution is an integral
act: no constitutional provision may be understood in isolation. Therefore, the above
referred provision of Art. 135(1) of the Constitution has to be understood and
interpreted in the light of explicit and implied constitutional principles. As it follows
from the case law of the Constitutional Court of the Republic of Lithuania, the
following four interrelated constitutional principles can be distinguished as relevant
for determining the significance of international and the EU law: the principle of pacta
sunt servanda, the principle of a state under the rule of law, the principle of open civic
society and the principle of geopolitical orientation. I believe that, at least to certain
extent, they exist in national constitutions of all the BBC]J countries (for example, in
all of our constitutions there are provisions on the respect for international law and
international commitments). Therefore, despite the differences in the wording of our
constitutions, we can find common denominators when discussing about the role of
international and the EU law in our constitutional frameworks.

The principle of pacta sunt servanda is explicitly established by the above
referred Art. 135(1) of the Constitution, however, it is broader in scope than
interpreted only literally. According to the Constitutional Court of the Republic
of Lithuania, the principle of pacta sunt servanda obliges the Republic of Lithuania
to implement in good faith all of its international obligations arising out of treaties,
general international law and the EU law’. The principle of respect for international
law (pacta sunt servanda) has also become along-standing Lithuanian constitutional
tradition and an inseparable part of the principle of the rule of law” That corresponds,

! The ruling of Constitutional Court of the Republic of Lithuania of 24 January 2014. Available at:
<http://www.ltkelt/en/court-acts/search/170/ta850/content>.

* The Constitutional Court’s rulings of 14 March 2006 and 5 September 2012. Available at:
<http://www.Irktlt/en/court-acts/search/170/tal357/content>; <http://www.Irkt.lt/en/court-acts/
search/170/tal055/content>.



for example, with the approach expressed in the Rule of Law Checklist approved by
the Venice Commission'.

The constitutional principle pacta sunt servanda, as the constitutional tradition,
has its roots already in the 16 February 1949 Declaration of the Council of the
Lithuanian Freedom Fight Movement®. This Declaration was adopted under the
conditions of the fight against the second Soviet occupation of Lithuania. It is
regarded as a primary source of constitutional law and one of the constitutional
foundations of the independent State of Lithuania. Para. 22 of this Declaration
proclaimed the determination of the State of Lithuania to contribute to the
efforts of other nations to establish global peace founded on justice and freedom
and based on the Atlantic Charter, the Universal Declaration of Human Rights,
and other international legal acts®. This provision implied the obligation of the
State of Lithuania to follow and to contribute to the progressive development of
international law.

Not surprisingly, the second principle important in identifying the place
of international and the EU law in the national constitutional paradigm is the
principle of a state under the rule of law, which means first and foremost the
rule (supremacy) of law. According to the Constitutional Court of the Republic
of Lithuania, this principle is one of the universal and unquestionable values upon
which the Constitution is based on®. The rule of law means also the supremacy of

! The Rule of Law Checklist, adopted by the Venice Commission at its 106th Plenary Session
(Venice, 11-12 March 2016) CDL-AD(2016)007-¢2016. Available at: <http://www.venice.coe.int/
webforms/documents/?pdf=CDL-AD(2016)007-¢>.

* The 16 February 1949 Declaration of the Council of the Lithuanian Freedom Fight Movement.
Available at: <http://www.lrke.lt/en/legal-information/lithuanias-independence-acts/declaration-of-
the-council-of-the-lithuanian-freedom-fight-movement/364>.

3 For more about the 16 February 1949 Declaration of the Council of the Lithuanian Freedom
Fight Movement and its constitutional and international legal significance, see: ZALIMAS, D. Legal
Status of Lithuania’s Armed Resistance to the Soviet Occupation in the Context of State Continuity.
Baltic Yearbook of International Law, 2011, vol. 11, pp. 92-99.

%, Astheact of supreme legal power and as the social contract, the Constitution is based on universal
and unquestionable values — the attribution of sovereignty to the nation, democracy, the recognition of
and respect for human rights and freedoms, respect for law, the rule of law, the limitation of the scope of
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or be interpreted in isolation from the universally agreed concepts, i.e. the universal
— values protected by the Constitution may not be filled with a specific national
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e content so as to form the basis for the so-called “sovereign democracy” (the concept

that is so popular to the East from Ukraine). As mentioned already, the rule of law
is inseparable from the respect for international law and cannot be employed for
non-implementation of international commitments.

As a constitutional value, the rule of law is explicitly proclaimed not only in the
preamble of the Constitution of the Republic of Lithuania, but also in the preambles
of constitutions of Georgia, Moldova and Ukraine. E.g., as mentioned already, in
the preamble of the Constitution of Georgia it is declared that citizens of Georgia
express the will to establish a democratic social order, economic freedom, a rule-of-
law and a social state, to secure universally recognised human rights and freedoms;
in the preamble of the Constitution of the Republic of Moldova it is stated that
the rule of law, civic peace, democracy, human dignity, fundamental human rights
and freedoms, the free development of human personality, justice and political
pluralism are considered to be supreme values'. In the preamble of the Constitution
of Ukraine it is declared that it has been adopted striving to develop and strengthen
a democratic, social, law-based state.

The third important principle is the principle of open civic society declared
in the preamble of the Constitution of the Republic of Lithuania (similarly, this
principle can be derived from the preambles of the constitutions of Georgia,

powers, the duty of state institutions to serve the people and their responsibility to society, public spirit,
justice, and the striving for an open, just, and harmonious civil society and the state under the rule of
law*. See: the Constitutional Court’s rulings of 25 May 2004, 19 August 2006, and 24 September 2009,
its decision of 19 December 2012, its ruling of 24 January 2014 and its ruling of 11 July 2014. Available
at: <htep://www.lrke.lt/en/court-acts/rulings-conclusions-decisions/171/y2017>.

! In addition, under Art. 1(3) of its Constitution, the Republic of Moldova is governed by the
rule of law (and is a democratic State in which the dignity of people, their rights and freedoms, the free
development of human personality, justice and political pluralism represent supreme values that shall

44 be guaranteed).



Moldova or Ukraine). The Constitutional Court of the Republic of Lithuania has

emphasized that this principle supposes the openness of the State and its people ‘

to international community and to international law. The Court noted, that “the
preamble of the Constitution declares that the Lithuanian nation strives for an open,
just, and harmonious civil society and a state under the rule of law. One of the most
important ways of implementing this striving is the consolidation of a democratic
and humanistic legal order on the basis of constitutional provisions and principles™.
Inits rulingof 18 March 2014* the Court noted that the respect for international
law is also linked to the striving for an open, just, and harmonious civil society, which
is expressed through the constitutional principle of a state under the rule of law;
it implies, inter alia, the openness to universal democratic values and integration
into the international community founded on these values. Therefore, the principle
of open civic society is the opposite to self-isolation; it excludes the isolation of
the country and its Constitution from international and European law. Thus, it is
also due to the principle of open civic society, the supremacy of the Constitution
cannot be understood as a carte blanche for refusing to comply with international
or European law or inventing national standards on universally recognised values.
The fourth significant principle is the principle of geopolitical orientation of
the State of Lithuania. This principle implies the full membership of the Republic of
Lithuania in the EU and NATO and the necessity to fulfil the international obligations
related with that membership®. As underlined by the Constitutional Court, this
geopolitical orientation is grounded on the universal democratic constitutional
values which are common with Western (European and North American) states.
Together with the principle of pacta sunt servanda, the principle of geopolitical
orientation is an important element of constitutional identity and a part of

! The ruling of Constitutional Court of the Republic of Lithuania of 9 December 1998. Available
at: <htep://www.lrke.lt/en/court-acts/search/170/tal135/content>.

*The ruling of Constitutional Court of the Republic of Lithuania of 18 March 2014. Available at:
<http://www.lrke.lt/en/court-acts/search/170/ta853/content>.

3 This is the content of this principle as defined by the Constitutional Court in its ruling
of 7 July 2011. Available at: <http://www.rkt.It/en/court-acts/search/170/tal 107/content>.
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CEA At Human Rights, has demonstrated the orientation of the State of Lithuania that has

been completely different from that of the then occupying state — the Soviet Union.

Similarly, the European orientation of Moldova is established as a part of
constitutional identity of the State of Moldova. In its judgment of 9 October 2014,
the Constitutional Court of Moldova stated that the Declaration of Independence
of the Republic of Moldova declared about the disintegration from the Soviet
totalitarian space and about the reorientation of the new independent state towards
European democratic values'. The striving of the Republic of Moldova for the
establishment of the relations with European countries in all the areas of common
interest, as well as the sought direction towards approximation to European
democratic values have been entrenched in the constituent act of the state. Any
other geopolitical orientation, as, e.g. sometimes expressed in the speeches of the
president of Moldova, should be understood as contrary to the Constitution. Most
probably, in a similar manner, the European and transatlantic geopolitical orientation
of Georgia and Ukraine could be revealed by the respective constitutional courts.
One should take into account that the geopolitical orientation is relevant not
only to foreign policy and national security; it has wider implications as results in
obligation, e.g., to harmonise national law with the European standards even before
the accession to the EU as well as to implement the association agreements with the
view of eventual membership in the EU.

! Jurisprudence of the Constitutional Court of the Republic of Moldova. In: The Implementation
and Protection of the Principles of the Rule of Law in Georgia, the Republic of Lithuania, the
Republic of Moldova, and Ukraine. On the Basis of the International Conference of the Justices of the
Constitutional Courts of Georgia, the Republic of Lithuania, the Republic of Moldova, and Ukraine
(Vilnius Forum), held in Vilnius on 24-25 October 2016. Vilnius: The Constitutional Court of the
Republic of Lithuania, 2016. Available at: <http://www.lrke.lt/data/public/uploads/2016/12/31449_
46 konstitucinis_teisines-valstybes.pdf>.



As regards the place of the EU law in the national constitutional paradigm, it

is in addition determined by Art. 1 of the Constitutional Act on Membership of ‘

the Republic of Lithuania in the European Union, which is a constituent part of
the Constitution of the Republic of Lithuania. It requires from the Republic of
Lithuania to share with or confer on the EU the competences of the State institutions
in the areas provided for in the EU founding treaties. By virtue of this constitutional
provision, the EU law can serve as a source in interpreting the constitutional
status and powers of the State institutions' (e.g., in this manner the status of the
National Bank of Lithuania, as a national central bank that is a part of the European
central banks system whose competence of monetary emission is delegated to the
European Central Bank, was defined in the ruling of the Constitutional Court of
24 January 2014?). Therefore, Art. 1 of the Constitutional Act on Membership of the
Republic of Lithuania in the European Union can be seen as a specific constitutional
ground for openness of the Constitution to the EU law, i.e. for the EU law as the
source of interpretation of the Constitution.

3. Implications of the Relevant Constitutional Principles:
Friendly Approach and Harmonisation

The combination of the constitutional principles of pacta sunt servanda, the
rule of law, open civic society and geopolitical orientation, which are to large
extent common to all the BBCJ countries, may result in implications reflecting a
particularly friendly approach to international and the EU law. I believe that these
implications can be identical in all the BBC] countries despite of different wording
of our constitutions provided that constitutional courts in the respective countries
come to the same understanding of the above referred constitutional principles.

! Zalimas, D. Viability of the Constitution and the Role of the Constitutional Court.
Round Table ,Theoretical and Practical Problems of the Constitutional Justice in Ukraine®, Lviv,
16 May 2015. Available at: <htep://wwwlrkelt/data/public/uploads/2015/10/viability-of-
theconstitution-lvivroundtable.pdf>.

*The ruling of Constitutional Court of the Republic of Lithuania of 24 January 2014. Available at:
<http://www.lrke.lt/en/court-acts/search/170/ta850/content>.
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‘ One can see at least five main implications identifying the place of international and
‘ the EU law in national constitutional paradigm.

First, it is the presumption of compatibility of international and the EU law
with the Constitution. In particular, the commonness with and openness of the
Constitution to the protected universal democratic values leads us to the necessity
to presume that international and the EU law is compatible with the Constitution
rather than to seek inconsistencies.

Second, international and the EU law is a source for interpretation of the
Constitution. It only logical that international and the EU law must be employed
for interpretation of the relevant constitutional provisions, once the Constitution
is open to international and the EU law and the EU membership is seen as the
constitutional purpose. Then the Constitution should be understood according to
the same universal values as protected by international and the EU law.

That leads to the duty of harmonisation or consistent interpretation of the
Constitution with international and the EU law. This duty is incumbent on the
Constitutional Court as it is obliged by the Constitution to ensure its supremacy
with all the relevant principles (including the respect for international law, the rule
of law, openness to international and EU law, geopolitical orientation). Indeed,
there is no ground or reason to invent a bicycle — any other standards than those
already developed on a universal or European scale, in particular when the official
constitutional doctrine on a specific issue is not sufficiently developed. In such cases
the Constitutional Court of the Republic of Lithuania chooses internalisation of
international or the EU law incorporating the corresponding provisions into the
official constitutional doctrine (as a result, the provisions of the Constitution
are given the same meaning and content as under the corresponding norms of
international or the EU law). Besides, in the cases when the content of law is widely
developed in the sphere of EU law (for example, competition law, environmental
law), there is also no ground to invent a specific national standard. One of the most
prominent examples of the EU law as a source of interpretation of constitutional
provisions is the above mentioned instance of the ruling of the Constitutional
Court of 24 January 2014 where the Court revealed the constitutional status of



the National Bank of Lithuania as both the central national bank and a part of the
European central banks system.

Accordingly, recognising the authority and competence of international and
European courts, their case law should be treated as binding and should be also
applied when the respective international and European norms are applied by the
Constitutional Court in interpreting the Constitution. It is natural that, according
to their competence, international and European courts provide the final and
binding interpretation of the corresponding legal instruments. Therefore, contrary
to the Russian approach, which questions the authority of international courts,
the case law of international courts should be understood as an inseparable part of
international and the EU law. Otherwise the uniform understanding and application
of international and European norms would not be possible.

Third, international and the EU law has to be perceived as the minimum
necessary constitutional standard, in particular for the protection of human rights.
The Constitution can be interpreted in a way that is different from international or
the EU law only when it is established as providing a higher standard of protection
of human rights. In other words, the Constitution may not establish lower, but can
provide for higher standards of such protection’. In its ruling of 18 March 2014*
the Constitutional Court of the Republic of Lithuania stated that the criminal
laws of the Republic of Lithuania that are related to responsibility for international
crimes, including genocide, may not establish any such standards for the protection
of human rights that would be lower than those established under the universally
recognised norms of international law; disregard for the said requirement would be
incompatible with the principle of pacta sunt servanda and the pursuit for an open,
just, and harmonious civil society and a state under the rule of law.

! The ruling of Constitutional Court of the Republic of Lithuania of 24 January 2014. Available at:
<http://www.IrkeIt/en/court-acts/search/170/ta850/content>; the ruling of Constitutional Court
of the Republic of Lithuania of 5 September 2012. Available at: <http://www.ltktlt/en/court-acts/
search/170/tal055/content>.

* The ruling of Constitutional Court of the Republic of Lithuania of 18 March 2014. Available at:
<http://www.lrke.lt/en/court-acts/search/170/ta853/content>.
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Fourth, inconsistency between the Constitution and international or the EU
lawhastobe perceivedasanomaly that has to be removed under the Constitution.
Due to a parallel development of national constitutional law, international law and
the EU law, there could be rare instances of collisions between the Constitution and
international or the EU law. They have to be removed within the framework of the
above mentioned constitutional principles, in particular pacta sunt servanda, open
civic society, geopolitical orientation. The Constitutional Court of the Republic
of Lithuanian held that, under the constitutional principle of pacta sunt servanda
(Art. 135(1) of the Constitution), there is a duty for the Republic of Lithuania
to remove the incompatibility between the Constitution and the European
Convention of Human Rights even by means of the necessary amendments to
the Constitution so that international obligations regarding human rights could
be carried out. Another theoretical possibility of denouncing of the respective
international obligations (denouncing of the ECHR), at least in the sphere of human
rights protection, would be inconsistent with the principles of open civic society and
geopolitical orientation of the State of Lithuania; however, perhaps in some other
fields the latter possibility could be discussed.

Fifth, the respect for international and the EU law is the material (substantive)
criterion for constitutionality of constitutionalamendments. Takinginto account
the above mentioned principles, in particular that of geopolitical orientation, open
civic society and pacta sunt servanda, the Constitutional Court of the Republic
of Lithuania formulated the substantive restriction on the amendments to the
Constitution: no amendment to the Constitution, which can be contrary to the EU
membership obligations or other international obligations, can be adopted unless at
the same time the constitutional grounds for the EU membership' or the relevant
international obligations are denounced in accordance with international law
(amendments of this kind would violate the integrity of the Constitution as they
would be contrary to the constitutional principles of pacta sunt servanda, the rule

! They are consolidated in Articles 1 and 2 of the Constitutional Act on Membership of the
Republic of Lithuania in the European Union and can be changed only by referendum.



of law, geopolitical orientation). A failure to comply with these limitations would ‘
constitute a ground for declaring a particular constitutional amendment as contrary ‘

to the Constitution. Therefore, as a consequence, in practice no amendments to
the Constitution, which would be contrary to the universally recognised norms of
international law or to the EU membership obligations, can be adopted (e.g., such
referendums as on the reintroduction of death penalty or the approval of the EU
Association with Ukraine would not be possible).

Concluding Remarks

To sum it up, international and the EU law has an important role in the national
constitutional paradigm. This is due to disclosure of the relevant constitutional
principles, such as pacta sunt servanda, the rule of law, open civic society and the
Western geopolitical orientation. They can be regarded as universal or common to
all the BBC]J countries as they are based on the same democratic values. They can
be found in our constitutions by means of interpretation taking into account all
the potential of the constitutional provisions declaring about the commitments to
international human rights standards, universally recognised norms of international
law and the rule of law in general. Therefore, despite of the differences in wording of
our constitutions, we can find the same applicable principles and the same answers
as to the issue of international and the EU law within national constitutional
paradigm. This provides a good basis for all of the BBC]J courts to speak in common
language.

The four above mentioned constitutional principles are able to transform the
initial isolative approach towards international and EU law into a friendly one.
Moreover, they inevitably extend the national constitutional paradigm by obliging
to employ international and the EU law as the source of interpretation of the
Constitution and the progressive development of the official constitutional doctrine.
The Constitution (its interpretation) cannot be developed in a way opposite to the
development of international or the EU law.

Constitutional courts have a decisive role in transformation of national
constitutional paradigm into friendly, inclusive and harmonious with international
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REPORTS ‘ and the EU law. In lack of explicit provisions of the Constitution, the constitutional

‘ courts are able even to pronounce on the Western or European geopolitical

AOITOBIAI . . o . o o
orientation as a part of constitutional traditions or constitutional identity of
— their respective states, taking into account the fundamental constitutional acts

ASSOCIATION OF CONSTITUTIONAL
ol hL

Ci i on distancing from the occupation or totalitarian regimes (e.g., in Moldova). As

it follows from the experience of Lithuania, even before the accession to the EU,
the constitutional courts of the BBCJ countries should have the duty to interpret
national constitutions in line with the EU law, taking into account the European
aspirations (association with the EU) of their countries, i.c. filling the established
Western (European) geopolitical orientation with a corresponding legal content.
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Zaza Tavadze,
President of the Constitutional Court of Georgia

THE INTERNATIONAL DIMENSION
OF CONSTITUTIONAL JUSTICE:
THE APPLICATION OF INTERNATIONAL
JURISPRUDENCE IN THE CASE-LAW
OF THE CONSTITUTIONAL COURT
OF GEORGIA

Ladies and Gentlemen,
Dear Colleagues,

It is always a great pleasure to take part in this forum — the Association of
Constitutional Justice of the Countries of the Baltic and Black Sea Regions. This is the
Association’s second Congress, and I would like to underline the fact that its welcoming
atmosphere has already proved to be a wonderful platform for our courts to deepen
mutual co-operation and exchange information for the benefit of our common goal, to
ensure effective constitutional justice. In particular, I wish to thank the Constitutional
Court of Ukraine as well as other stakeholders for organising this important event.

The main purpose of this session is to improve our understanding of national
perceptions of international jurisprudence, and especially how judicial bodies at
the national level apply the rules of international law when administering justice.
During my address, I will present the Constitutional Court of Georgia’s approach to
applying international standards. In order to identify this tendency in the practice
of my court, I will refer to items of Georgian case-law which illustrate various levels
of interaction between judicial institutions beyond national borders.

In our modern, globalized world, meaningful co-operation between national
bodies for constitutional control and international courts is obviously very important.
This is especially true in Europe, where the member states of the Council of Europe
are strongly encouraged to align themselves with the European Court of Human
Rights (ECtHR) in order to ensure they meet their international obligations.
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In my perspective, an effective dialogue between our Constitutional Court and
the European Court of Human Rights is therefore particularly important, and I
would like to underline the fact that, over the years, our court has actively sought to
implement European standards within Georgia’s legal system.

To begin with, I will outline the legal framework which provides a basis for
Georgian national courts to follow international legal standards. I shall then refer
to a few instances when we applied the case-law of the Strasbourg court during
constitutional decision-making.

Georgia’s Constitution contains a special provision (Article 39) which specifies
that the Constitution shall not deny any universally recognised rights of an
individual that it does not expressly refer to but which inherently stem from the
principles it sets out. This provision directly grants the court the right to invoke
international human rights standards. Since Georgia is a signatory of both the
International Bill of Human Rights' and the European Convention on Human
Rights, these instruments and the legal standards which stem from their case-law
cannot be ignored. Our Constitutional Court has therefore adopted the approach
of ensuring maximal respect for the requirements of international law, and especially
for international human rights law, when considering individual cases.

The Constitutional Court of Georgia has followed the interpretation of the
Strasbourg tribunal quite a number of times, and today I will discuss some of the
cases we have considered which refer to the case-law of the Strasbourg tribunal. In
20117, for example, the Constitutional Court cited the landmark Strasbourg case
of Bayatyan vs. Armenia to answer the key question of whether a conscientious
objector can be protected by the constitutional right to freedom of religion. Our
Constitutional Court applied the ECtHR’s approach and adopted a broad reading
of this constitutional right to include conscientious objection within the scope of
freedom of religion. As a result of this decision, people do not have to undergo
compulsory military service based on their religious beliefs.

! The Universal Declaration of Human Rights, the International Covenant on Civil and Political
Rights, and the International Covenant on Economic, Social and Cultural Rights.
? Ruling, “The Public Defender of Georgia vs. the Parliament of Georgia” (1/1/477; 22 December, 2011).



More recently’, the Constitutional Court of Georgia also referred to the practice

of the Strasbourg court in a ruling on the constitutionality of national procedural ‘

regulations concerning the use of hearsay evidence in criminal cases. Our court
referred to landmark judgments against the United Kingdom?, and concluded that
hearsay evidence alone cannot serve as a decisive basis for a criminal conviction.

The main question for the Constitutional Court in this case was to evaluate if
hearsay evidence met the constitutional standard for indisputable evidence, and if
the possibility was high enough for a criminal court to use such evidence as the only
and decisive proof against the accused.

After careful consideration of the disputed legislation and the practice of the
ECtHR, our court noted that hearsay is generally a less reliable form of evidence, that
its use risks the formation of false assumptions about the guilt of an individual, and that
it might therefore only be admissible in exceptional cases and according to clear rules
prescribed by law. Taking into account the prevalent practice of criminal courts as well
as a systemic analysis of Georgia’s Code of Criminal Procedure, the Constitutional
Court found that the disputed law did indeed permit the use of hearsay evidence as
the sole reliable proof for a criminal conviction. The law was thus found to violate the
principle of i dubio pro reo and was therefore declared unconstitutional.

Following this ruling, a great number of criminal cases were re-opened across
the country, and the approach of common courts when assessing the indirect proof
of evidence began to change®. Many people were found innocent after retrial as a
result of our court’s decision.

Lastly, I wish to discuss a case* which was also based on an analysis of
international practice and brought about great change in my country. The detractors
of a particular law argued that it caused a disproportionate distribution of electoral

! Ruling, “Zurab Mikadze vs. the Parliament of Georgia” (548; 22 January, 2015).

* “Al-Khawaja and Tahery vs. The United Kingdom”, App: N26766/05 and N22228/06; also,
“Horncastle and Others vs. the United Kingdom”, App: N4184/10.

3 Research on “Hearsay Evidence in Common Courts’, available [in Georgian] at: http://bit.
ly/2ddnOA9

* Ruling, “Ucha Nanuashvili and Mikheil Sharashidze vs. the Parliament of Georgia® (547;
22 May, 2015).
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‘ districts and parliamentary mandates. More specifically, they pointed to significant
‘ differences between the populations of various electoral districts, and claimed that

parliamentary mandates were as a result so unequally divided as to undermine the
value of the electorate’s vote. In one instance, the number of voters registered in a
particular district was 22 times greater than in another, and yet both these districts
were represented in parliament by a single majoritarian seat.

The Constitutional Court indicated that an electoral system must ensure that the
will of each citizen is adequately reflected by the outcome of elections. Accordingly,
the legislator must provide proper guarantees to ensure that citizens have equal
access to elections and an equal ability to influence their outcome. The state must
take into account the number of registered voters in each municipality, and the
law must attempt to form electoral districts as equal as possible. Only under such
a system it is possible to actually realise democratic representation with sufficient
public legitimacy. The court concluded that the current system did not ensure that
citizens are equally able to influence the outcome of elections, and therefore found
the disputed law unconstitutional.

It is important to note that in this ruling, the court referred to several documents
of the Venice Commission regarding electoral law, and that it essentially followed
these standards. As a result of our court’s decision, the Georgian parliament initiated
a process of legislative reform to ensure that the standards developed by the court and
by the Venice Commission are fully implemented in the country’s electoral system.

In conclusion, I would like to underline the fact that the Constitutional
Court of Georgia is quite open to the adoption of international standards in its
jurisprudence. It is fair to say that both the legal framework and the case-law of
our court remain flexible and capable of embracing some of the best practices of
global constitutional developments. Our Constitution provides a direct basis
for the adoption of international human rights law, while on the other hand the
Constitutional Court is willing to affirm international legal standards where these
do not contradict the Constitution. A development such as this ensures that Georgia
meets her international obligations, and paves the way for greater global integration.

Thank you very much for your attention!
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Bceso.100 Peyuyvruii,

Kanoudam wpuousnux nayx,

doyenm xapedpu xoncmumyyiinozo npasa Yipainu
Hayionanvrnozo wpuduunozo ynisepcumemy

imeni Apocrasa Mydpozo

YU MOJKE ICHYBATHU B YKPAIHI
OPILINHA KOHCTUTYUINHA AOKTPHUHA:?

Ha wixnapoaniii kxonepennii «KoHcTUTYLIFHUII KOHTpOAb 1 mpolecH
AEMOKpPATHYHOI TpaHCGOPMAIIil B CY4aCHOMY CYCIiABCTBI>, IPOBEACHIH 7—8 JKOBTHS
2016 poxy B M. Kuesi Koncruryniitanm Cyaom Yipainu criabHO 3 €BPOIEHCHKOI0
Kowmiciero «3a  aemokparito 4vepes mpaBo» (Bemeniancekoro Kowmiciew),
Koopaunaropom npoexriB ObCE B Ykpaini Ta Himenpkum ¢oHAOM Mi>KHApOAHOTO
npasoBoro criBpobitHuiTsa, Toaosa Koncrurynifinoro Cyay Antsu it BopHOYAC
TosoBa BcecBiTHBOI KOHEpEHLII KOHCTUTYLIHHOIO IIPaBOCYAAS Ipodecop
A. JKaaimac npeacraBus HaykoBy aonoBiab Ha temy: “1he Official Constitutional
Doctrine: Concept, Significance and the Main Principles of Development™'.

3a aKaAeMivHOIO Ha3BOIO MiCTHBCS HECTTOAIBAHO aKTYaABHUI AASI YKPAIHCHKOTO
HOAITHKO-ITPAaBOBOTO KOHTEKCTY 3MiCT, aAXKe HIIAOCS MPO piBeHb CPOPMOBAHOCTI
3acap, NPUHLHUIIB, MAPAAUTMH OPTaHIiYHOTO KOHCTUTYLIOHAAI3MY B KpaiHi, A€ LIe
BIAHOCHO HEAAQBHO ITAHYBaB TOTAAITApU3M.

Ykpaina, 5K i AuTBa, BUBIABHHAACS 3 KOMYHICTUYHHX TEHET, aAe /AUTBA BXe Oarato
POKIB HAAE€KHUTb AO TaK 3BAHMX CTAAMX KOHCOAIAOBAHMX A€MOKPATil, BOAHOYAC SK
YkpaiHa — AuLIE AO ACMOKPATIill €ACKTOPAABHOTO THITY . 32 AAHHMH Freedom House,
B Epomneiicbkkomy Cor03i KpaiHOIO 3 €ACKTOPAABHOIO ACMOKPATI€l0 B 2006 poui

! Oq)iuiﬂﬂa KOHCTUTYLiiHAa AOKTPHHA: KOHIIEMIIisl, 3HAYE€HH S 1 OCHOBHI TIPUHIUIIA PO3BUTKY.

> Aus.: Xapndep Kpucruan B. TTocrkommynucrudeckass Epoma u mocrcoserckas Pocenst //
Aemoxparuzarust / mep. ¢ ara. moa, peA. M. I. Muponroxa; coct. n Hay4. pea.: K. B. Xapr¢ep, I'l. beprxaren,
P. ®. Muraxapt, K. Beabueas. — M.: Maa-Bo Beicureit mkoast axkonomuxu, 2015. - C. 529, 532.



3aaumasacs Tiabku Ecronis. Pemra kpain, pasom i3 Beauxoro bpuraniero i CIIA,
XapaKTCPU3YBAAUCS HAWBUINMM PIBHEM PO3BUTKY AiOEpaAbHO-AEMOKPATHYHOTO
pexumy.

KoHcoAIAOBaHHMH AEGMOKpATiSIMH HHHI Ha3UBAIOTBCA ITOAITHYHI PEXHMH,
IHCTUTYTH SIKMX € AOCTATHbO CHABHUMH, 100 IIATPHUMYBATH HapOAOIPABCTBO
TpapuLitHUME (MOAiTHYHI cBoGOAH, BubopH, pedepenayM, naebicuur) sacobammu.
Maetbest PO nepeabavyBaHUi i rapaHTOBaHUI BEPXOBEHCTBOM IIPaBa, YCTAACHOKO
MOAITMYHOIO IPAKTUKOI AEMOKPATUYHUH IPOLIEC.

YKpaIHa HAAEXKHUTb AO KPalH-KaHAMAATIB Ha BCTYII AO IIbOTO Mi>KHApOAHOTO
KAYOy. AAKe Hall KOHCTUTYLIHHUI NPOLIEC 3aAUIIAETHCS TIOKU 10 AUCKPETHHUM,
XapaKTEPU3YEThCS PEBOAIOLIMHMMHU IIEPEPUBAHHAMH ITOCTyHoBOCTi. Baacwe,
Ha [OPIBHSHHI AOCATHYTOrO y 1iil cdpepi AuTBOIW, 3 0AHOTO 6OKY, i YkpaiHOw —
3 iHmoro, nobyaosane pane ece. Aomosiap A. JKaaimaca crBOprOE AAsT 1BOTO
HeOOXiAHI i1 3py4Hi [IEPEAYMOBH.

LlixaBo, mo 3arasbHe IOHATTA KOHCTHTYLiHHOI AokTpuHH A. 2Kaaimaca
nepeabadae iCHyBaHHs ABOX aBTOHOMHHUX 3HadueHb. | lepuie 3 HUX cAip po3yMiTH 5K
KOHIIEIIIiIO, IOPUANYHY TEOPiI0 KOHCTUTYIIIOHAAI3MY, cPOPMYABOBAHY HAYKOBLISIMH.
Apyre € BTIAGHHSM pPO3YMiHHS IpPaBa, IPUTAMAHHOTO BHUKAIOYHO AEP)KaBHOMY
OpraHy KOHCTUTYLIMHOI OPUCAUKIIIL.

Came y 1pOMy BHIIAAKY MOXKHA TOBOPUTHU IIPO iCHYBaHHS ogiyirinoi

KOHCTUTYLIHHOI AOKTpuHH. Ha BiaMiHy BiA IOrAsiaiB HayKOBLIB, OCTaHHA €
IOPHAMYHO 30608 s13y109010 (“binding”) KOHUENLIEW, O IPYHTYETHCS BUKAIOYHO
Ha odiniiiHomy TaymadeHHi Koncrurynii autoBcskuM Koncrurynifinum Cyaom.
Tobro odiniiiHa AOKTPHHA € OB SI3aHOI0 3 IOTASAAMU HAYKOBOI CILIABHOTH AMILE
Ha (l)iAOCO(l)CbKOMy piBHI. Ii ICHYBaHHS IIOSICHIOETLCS, HAaCaMIIEPEA, IIOTP€60}O B
3abe3medeHHi 11iAICHOCTI HAIliIOHAABHOT IIPaBOBOI CUCTEMHM.

Cama o cobi odirifiHa AOKTPHUHA MOXE iCHYBaTH AHIIE TOAi, KOAH OiABIIICTH
HOTASIAIB Ha pOAb 1 QYHKIII OCHOBHOTO 3aKOHY € YCTAaACHUMHU («KAaCI/I‘IHI/IMI/I >>).
Y BUIAAKY, KOAM IOTASIAU KOHCTUTYLIMHHUX CYAAIB € XPOHIYHO 3MiHIOBaHHMH,
TOBOPHTH IIPO od)iuiﬁﬂy KOHCTUTYLIIHY AOKTPHHY MOYKHA AHIIIE i3 3aCTEPEKEHHAMH,
TOOTO YMOBHO.
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AAsl TPaH3UTHUBHHUX CYCIIABCTB OIABII XapaKTEPHOI € HE YCTAACHICTh, a
IIBUAKOIIAMHHICTh HACTPOIB i I[IHHICHUX YCTAaHOBOK iX IIOAITUKO-IIPaBOBOI EAITH, AO
SIKOT HAA@XKUTD i CIIAPHOTA KOHCTUTYLIIHHUX cyaaiB. Cam no cobi AEMOKPaTUIHHUI
TPAH3UT O3HAYAE TIEPEXiA (« IIOBEPHEHHS B AOHO IIMBiAi3arii» — M. Fop6aqOB) BiA,
COLIaAICTUYHHUX MPAKTUK AO CTHUAIO XUTTS B YMOBaX rao6aaizoBaHOrO KaIliTaAi3My.

Aanuii mporec Bumarae Moaudikanii HaI[iOHAABHHX KOHCTUTYLIHHHX
(TOTaAiTapHol’ - b. FaBpHAnumH) AEMOKpaTil A0 AeMOKpaTii Ai6epaAbHo'1'; BiA
«IO3UTHBHUX» a00 IACHUBHUX IIPaB AIAUHHM AO IIPaB <«HEraTUBHHX» a0o
AKTUBHUX; BIA AMPEKTUBHOI EKOHOMIKH AO cBObOOAM I HCHCPCA6a‘IYBaHOCTi PHHKY;
BiA YHiQiKallil i KOAEKTHBI3MY AO IHAMBIAyaAi3My i IIHPOKOI BapiaTHBHOCTI Crocobis
HAKOIIMYECHHsI Y BUTPAYaHHs PECYpPCiB; BIA LIEH3YPU AO HEOOMExXeHOI cBoboAM
BUPaXKEHHS IIOTASIAIB; BiA 3araAbHOHApPOAHOI BAAQCHOCTI Ha IOBITPs (CTaTT}I 13
KOHCTMTyui'l' YKpaIHH) AO TIPUBAaTHOTO BOAOAIHHS i PO3IIOPSAKAHHS 3EMACIO.

TpaHsnT AO OpPraHiYHOIO KOHCTHUTYLIOHAAIZMY Bi,A,6YBa€TbC}I HEIPOCTO,
IO ¥ AOBOAMTb ICTOpPisf YKPalHCPKOTO MOPATOpil0 Ha IPOAAXK 3EMEAD
CIABCHKOTOCITOAAPCHKOTO NMPU3HAYCHH. 3a Takux oOCTaBUH oc])iuiﬁHa KOHCTUTYLIITHA
AOKTpHHA YKpalHH IIPOCTO HE MOXKe OyTH 0cTaTouHOo chopMoBaHOKW. Xiba 1110 B Hill
TOBOPHUAOCS ) IIPO NEPMAHEHTHY 3MiHYy IOAITUKO-TIPAaBOBUX IIPIOPUTETIB.

Apyre, Ha uwomy synuHserbca A. JKaaimac, — Lie BUSHAHHSA 3HAYYul0Cmi
oq)iuiﬁHo'i KOHCTUTYLIMHOI AOKTPHUHM, IO BUSBASETHCSA B TPhOX HOPMATHUBHHUX
BUMOTAXx: a) o¢inifiHa AOKTPHHA OBUHHA TAKOOKO PO3KPUBATH 3MIiCT OCHOBHOIO
3aKOHY; 0) Take POSKPUTTS 3MicTy Mae 6y TH IOPHAUIHO 00OB A3KOBUM; B) oiriiiiHa
AOKTPHHA Ma€ MACUAIOBATH 8€pX06EHC260 OCHOBHOTO 3aKOHY.

AAsi KpalHM KOHCOAIAOBAaHOI AEMOKpaTil HaBEACHI BHMOIM BUTIASAAIOTH
3aKOHOMIPHMMH, OAHAK YCE CTa€ Ha0arato CKAAAHIIIMM Y BHIIAAKY AEMOKpaTii
€AEKTOPAABHMX, AAXKE 3MICT KOHCTUTYLIIHHOI AOKTPUMHHU KPalHH 3aAE€KHUTD 1 Bip
TOTO, YMM 3aIIOBHEHUH 11 3araAbHUI KYABTYPHHUI IPOCTIp.

Ha 3axoai xoHcTuTywiitHi incaan BusHadae Girocodis aMepHKaHCHKUX OATbKiB-
3aCHOBHUKIB, HayKoBi 3A00yTk M. Bebepa, H. Aymana i Ax. B’roxenena, Ha Cxoai —
napapurMa KUTaHChKOIO KaIliTaAi3My 6e3 IHTEAEKTYaAbHOI CBOOOAH. 301<peMa,



HABaXXyCs CTBEPAXKYBAaTH, IO B YKpaiHi IMOYATKOBHH CBITOTASIAHHHM (YHAAMEHT ‘
aiHHOro OCHOBHOTO 3aKOHY ACPKaBH CTAHOBHB HE OiAblle, HDK HAIIBHAKYPYY ‘

MEPEOCMUCAEHUM MapKCH3M.

Ap>xe 6iAbla 9aCTHHA YKPAIHCBKUX YSIBACHD IIPO MOAITHYHHI Aibepaaism i
BEPXOBEHCTBO IIPaBa IIOXOAATH 3 AABTEPHATHBHOI CAaMOOCBITH, (paKyABTATHBHOTO
YUTAHHS 1 3aKOPAOHHHUX cTaxyBaHb. Came ToMy B YKpaini He cpopmyBasacs
KaHOHIYHA KOHCTUTYLiMHa KyabTypa. Ilpo Te, mo opraniyHa KOHCTHTYHisS €
eeKTUBHUM obMexyBadeM 3aBXKAU 3aTPO3AHBOI AAS cBoboaH i PHHKY BAAAH, AOCI
HE ITOBIAOMASIE )KOAEH YHIBEPCUTETCHKUH MAPYIHHK.

He auBHo, mo B 90-1i pokn XX CTOAITTS BiACOTOK KOHCTHTYLIMHHUX CYAAIB, SIKi
BIPMAU B KPEATUBHY 3AATHICTh KaIliTaAismy ( «aMEPHUKaHCbKOTO CTHAIO KUTTS> )
6e3zacTepexxHO, OyB HE3HAYHUM. 3 4aCOM CIIPABa ACLIO OAIMIIMAACS, AAC TOBOPUTH
PO KOHCEHCYC Y BU3HA4YCHHI IapaMeTpiB oPillifiHOI KOHCTUTYLIIHHOI AOKTPUHH
YkpaiHu noku 1o 3apaHo.

Ha aymxy A. JKaaimaca, s#auywyicrns odiniiiHOi KOHCTUTYLIHHOI AOKTPUHH
IIOASITA€ B TOMY, 1II0 BOHA BUMAra€ yCBIAOMAEHHS CYTHOCTI 6€pX08¢H (764 OCHOBHOTO
sakoHy. BopHouwac oiuifiHa AokTpHHA cayrye axepesom mmpoxoro (“wide)
PO3YMIHHS CYTi ¥ pOAl Cy4aCHOTO KOHCTUTYLIIMHOTO IIPaBa B LIIAOMY.

Cnpo6a 3aCTOCYBaHHS AQHOTO ITIAXOAY AO aHaAidy curyamii B YkpaiHi
BUKAUKA€E AOCUTD HecCroaiBaHMH edekT: odilliliHe po3yMiHHA IpaBa He CIIPUIIMae
Hanionaapny Koncturynito 1996 poxy sk npaso csobodu (“freedom’s law® -
P. ABopKiH), PO3TASIAAIOYH 1i IPOCTO AK HaHOiABII aBTOPUTETHE AJKEPEAO B MEXaX
HasIBHOTO 3aKoHoAaBcTBa. He AuBHO, mo ycisomaenua Koncrurynii Ykpainu sk
BTiA€HH: METAIpPaBa, sIKe 60pOHI/ITb CBo6o,A,y HAapPOAY 1 KOXKHOTO iHAMBIAQ 3 TO3ULIIL
CYCHIABCINBO VEYSUS 0epiasa, € MEHTAABHO AMCKOMQPOPTHUM AAsl 3HAYHOI YaCTHHU
YKPalHChKUX KOHCTUTYLIIMHUX CYAAIB.

B VYxpaini Mmafke He 3BepTalOTh yBary Ha TOH ¢akT, IO OPraHiYHUI
KOHCTUTYLIIOHAAI3M 6on BUHAHACHO SIK ACHEPCOHIQIKOBAHUN PETYASITOP
Kanimaiiimy — IAPOKOI1 3a CBOIM CIIEKTPOM HOPMATUBHOI CUCTEMM, IL[O IPYHTYEThCS
Ha HEOOMEXKEHIH IHTEACKTYaAbHIll CBOOOAIL 1 XapakTepu3yeThcsi AOOpe MOMITHOO
TEHACHLI€EI0 AO CKAaCyBaHHsI OyAb-SIKHUX OI0POKPATHYHNUX OOMEKEHB 1 Bi3.
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Taka cucrema Mae CpUAMATUCA 5K 0i72045pHA, AC TPUIIBHALICHUH MTOCTYIL,
PHHOK i cB00OOAA 3aXHUIIAIOTHCS KOHCTHUTYLII€IO, a MOPSAOK i COLliaAbHA AUCITUIIAIHA —
IIOTOYHUM 3aKOHOAABCTBOM. Ha >xaab, B YKpa'iHi BEPXOBEHCTBO KOHCTHUTYLI
PO3YMIETbCA CYTO i€PApXiYHO — SIK BHUILICTh CTApPIIOTO 32 3BAHHSM 3aKOHY HaA
3aKOHOM 3a 3BaHHAM HIDKYUM. Lle 03Havae, 110 BepXOBEHCTBO MTpaBa CIIPUIMAETHC
y Hac 3a AaAMIHICTPaTUBHOIO (BAaAa - HiAKOpCHHH), a HE ITOAITUYHOIO (CBO60,A,21 -
HOPHAOK) MoAeaalo. BiaBepTo KaxkyuH, Takuil miaxiA Mae HebaraTo CIiApHOTO 3
OPraHiYHUM KOHCTUTYLIIOHAAI3MOM.

3a 1MX yMOB AOTIYHHMM € CIIPUHHATTA KOHCTUTYLIMHOIO IIpaBa SIK IIPaBa...
cmapuozo. Ase B TOMy-TO ¥ ITAPaAOKC, IIJO 32 XPOHOAOTIEIO IMTOAIH KOHCTHTYILIiIHE
IpPaBO € IIPaBOM-MAAITKOM. ToOTO BEpPXOBEHCTBO KOHCTHTYLI O3HaYae
IepeBaKaHHs IIIHHOCTI cBOOOAU Hap TPAAMLIMHMMM L[IHHOCTAMM iepapxil i
nopsiaky. Ha sxaap, cnpuiiHATTS BepXOBEHCTBA KOHCTUTYIIII SIK NepEBasKaHHA iAel
cBOOOAM Hap 6IOPOKpaTI/I‘IHI/IM HOPAAKOM HE € YKOPIHEHUM HE AUILE B ACP)KAaBHOMY
amapari, a ¥ B yKpalHCbKIM aKaA€MIYHIN CITIABHOTI.

Hacrynnoro Ttesoro A. JKaaimaca € TBepaXKeHHs Ipo Te, 0 cHOPMyAbOBaHA
KOHCTUTYIIMHUM CyAOM OQilliiiHa AOKTPHHA Ma€ CIIPUHMATHCS CYCIIABCTBOM SIK
xuBa KoHcTuTyist (“the living Constitution”). 3 nyum Bakko He noroautncs. B Vipaini
JKHMBOIO KOHCTUTYLIEIO TaK CaMO IPUMHATO BBa)KaTH CYKYIHICTh PillIEHb 1 BUCHOBKIB
Koncruryuifinoro Cyay Yipainu. 3 inmoro 60ky, po wo He rosoputs A. JKaaimac, -
BCE, L0 MA€ O3HAKHU JKHUTTS, 3 9aCOM MYCHTb AOpOCAimartu abo sacrapiBaru. Ls
3aKOHOMIPHICTb € ,A,o6pe IOMITHOIO Ha NpUKAaAl Hu3KH pimens Bepxosnoro Cyay
CIHIA, mpucBsYeHUX 3aXUCTY rpoMapsHCKHX npaB y XIX—-XX cToaiTTsx.

Sk crBepaxye aaai A. JKaaimac, Bci 6€3 BUHATKY HOPMOTBOPYi 1 BUKOHABUi
(“law-making and law-applying™) oprann He MOKYTb CIIPUIMATH 3MICT OCHOBHOTO
3aKOHY iHaKIIle, HDXK Il€ BCTAHOBACHO OQIIiIFIHOI0 KOHCTHTYI[IHOIO AOKTPHHOIO.
3 i”moro 60Ky, SIK yCi MM 3HA€MO, Hi KOHCTUTYIIiIO, Hi 0QilliiHy KOHCTUTYLIHHY
AOKTPHHY HE MOYXHA BUAYYUTH 3 KPUTUIHOTO AMCKYPCY I'POMAACBKOCTI.

TpaH3HT AO CBOOOAMU i AEMOKpaTil HepeA6aqa€ HOCTIHHE ITepeOCMUCACHHS Ppirocoil
OCHOBHOTO 3aKOHY. OcKiAbKH IPOMaASHCBKE CYCITIABCTBO POCTE U PO3BMBA€ETHCA ITiA
3aXMCTOM KOHCTUTYIIi1, aHAAITUIHUM IHTEPEC AO HEI TAKOXK HE CTOITh HA MICIIL.



3 inmoro 6oky, B YoMy TBepao mepexoHanuil A. JKaaimac, cami mo co0i
«HAyKOBI BHCHOBKM HE MAalOTb >XOAHOTO BIIAMBY Ha 3000B53yI04y IPUPOAY
pillleHb, YXBAACHUX OpraHaMHM KOHCTHUTYLIHHOI IOPUCAUKIII». 3BiACH BHIIAMBA€E
FIOrO NEPEKOHAHHS B TOMY, LIO... «aKaACMidHA IOPUAMYHA AOKTPHUHA i odimliiiHa
KOHCTUTYIIiHHA AOKTPHHA BUKOHYIOTb PisHi QpyHKIII>».

biapm cxoxum Ha IpaBAy, OAHAK, € Te, IO npoQ)eciﬁma CBIAOMICTbD
KOHCTUTYLIMHUX CYAAIB allpiopi HE MOXE 6yTH BIAOKPEMAEHOIO BiA aKaAEMIYHOL
cBipoMOCTi TpodecopiB MpaBa, IMOTASAM SKHX YTBOPIOIOTh iHTEACKTYaABHUI KapKac
cy4acHOro KoHcrurynjioHaaismy. Came B npoMmy acmekti poab A. Aaiici (1835-
1922) a6o P. Aopkina (1931-2013) Baxkko nepeoiiHuTH.

OueBHAHO, 110 AKAAEMiYHA AOKTPHHA BIIAHMBAE Ha OQIliiHY KOHCTUTYLIHHY
AOKTPHUHY HE IpPsMO, a OINOCEPEAKOBAHO. Haerses npo $OpPMAABHO PO3AiAEHI,
aAe 3MICTOBHO IIOB f3aHI MiX coboro IOpUAMYHI HapatuBH. | skmo me Tak, To
MK OQiI[ifHOIO KOHCTHTYI[IHHOIO AOKTPHHOIO, 3 OAHOTO 601<y, 1 aKaAeMIYHOIO
KOHCTUTYLIMHOIO AOKTPUHOIO — 3 IHIIOrO, MAalOThb CKAQAaTHCS BIAHOCHMHH
B3a€MOIPOHUKHEHH S, OPUAUIHOL iﬂmepmeiccmyﬂ/zbﬂocmil.

I;IACTBCH po Te, WO 6y,A,b—;u<a KOHCTUTYLIIMHA AOKTPUHA-TEKCT MiCTUTb y cobi
BIAA3EPKAACHHS iHIIMX ITOAITHKO-TIPAaBOBUX TEKCTiB. Y POAi OCTaHHIX MOXYTb
BUCTyNaTH «AOKTpuHa A. Bpexxnena» (kineup 1960-x) i « Aoktpuna A. Monpo»
(1823), «Yorupnaauats nyskris» B. Biabcona (1918) i «AtaanTuyHa
xaptisi» (1941) pasom i3 «Hotupma ceo6opamu» D. Pysseasra (1941) Tomo.

KoHcTuTynifiHi cyAAl 3aBXAU € IPUXUABPHMKAMH ITEBHUX IOAITHKO-IIPAaBOBUX
iael, miHHOCTEH Ta iacaAiB. | I MPUXMABHICTD IPOAOBKYE AISTH HAaBITh TOAL, KOAH
BOHA IIPSIMO HE YCBIAOMAIOETBCS 1 HE aKIL[EHTYEThCS 11 HOCLAMHU.

Orxe, MOXHa O4YIKyBaTH, IO KOHCTUTYLIHHI CyAAl, YH€ IHTECACKTyaAbHE
3pOCTaHHsA Bi,A,6YBaAOC5{ B YHIBEPCUTETAX «Ail'¥ IAIOIIA>, MATUMYTh Y CBOIN FOAOBI
MOMITHO 1HIINH o6pa3 KOHCTUTYLIMHOIO MPaBa, HiXX TOH, 1O MaB cq)opMyBaTI/Ic;I

! TureprexcryanbHicts (intertextuality) — Tepmin, BBeaeHHI y 1967 poLi 8ipKOBOIO IPEACTABHULICIO
nocrerpykrypaaismy FO. Kpicreporo (1941) AAst O3HA9EHHS BAACTHBOCTI TEKCTIB, KA IIPOSIBASETHCA
B HAsBHOCTI MDK HMMH HE3PHUMHX 3BSI3KiB, BHACAIAOK YOTO OCTAaHHI MOBCSAKYAC SBHO a00O HEIBHO

ITIOCHUAQAKTBCA OAHMH Ha OAHOTIO.
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‘ y CBIAOMOCTI CyaAiB, BHXOBaHHMX IiA BraumBoM opuamynoi aypu IT. Cryukm,
‘ A. Bumuncsxoro a6o L. Tpaitnina.

Ak i 6y,A,b—5[Ka iHIa iaeoAoris, AOKTpHHA OQIIIFTHOrO KOHCTUTYI[IOHAAIZMY
Garato B 4OMy Haraaye coboro ¢enomen, sxuii B. Fel"dseHGCpr CBOrO 4acy Ha3MBaB
Pi3BHOBHUAOM IppalliOHAABHOI CBITCHKOI BipHU B «T€, I[O € OCHOBOI JKUTTS > . Taka
Bipa, IIMCaB BiH, «3aAUIIAETHCS HEMOXUTHOO HABITh IIPHU 3ITKHEHHI 3 663nocepe,A,HiM
JKHTTEBUM AOCBIAOM, i TOMY Il He MOKE PO3XUTATH HOBE 3HaHHA. IcTopis MuHyAMX
AECSATHAITH Ha 6araTbox IPUKAAAAX BYUTH TOMY, IO 1€l <...> Pi3HOBHA BipH 4acTO
MIATPUMYETBCS 1 TOAL, KOAH BiH ITOBHICTIO CYyIIEPEYUTD cobi, i o Horo kiHeLb HACTa€E
AMILIE PAa30OM 13 CMEPTIO BIPYIOUUX » L

AaHu# «pi3HOBUA BipH 3aBXXAHM HAAEKAB AO 3HAYHUX CHA B iCTOpIi AIOACTBA.
Buxoastan 3 HaykoBux Tpasuuiit XIX croairrs MoxHa 6yao 6 crmoaiBatucs, 1o
6YAb—HKa Bipa IMOBMHHA I'PYHTYBaTHUCS HA paljilOHAAbHOMY aHAaAI31 BCIX apryMEHTIB,
HA IOCAIAOBHUX BUCHOBKAX, 1 IO iHIIUI Pi3HOBUA BipH, IPU IKOMY CIIPaBXKHS abo
ysIBHA iCTHHA [CIIPUIMAETHCS| IPOCTO SIK OCHOBA XKUTTS, B3araAl He IIOBUHEH MaTH
micrpsi» 2. OAHAK y peaAbHOMY XKHUTTI, SIK MU 3HAEMO, BCE BiAOYBa€ThCS ACIIO iHAKIIE’,

3PCH.ITO}O, HIIO iHILE, SIK HEMOAOAAHHA IIPUXUABHICTh OKPEMUX IIPEACTABHUKIB
IIOAITUYHHUX €AIT AO MapKCUCTChKO-A€HIHCBKOTO CBITOCIPUMHSATTS, IIOSCHIOE
HeOOXiAHICTD atoctpanii B kpaiHax Cxianol Ta Ilentpassnoi €ppomu. Ilpu
1bOMy IIPO BUHY Cy6’ekTiB (06 €KTiB) AKOCTpawil, 10 3aKOHOMIPHO, HE HACTHCSL.
AKTyaABPHHMH B AAHOMY BUITAAKY € HE KOPYIILIis Y1 MOPAABHHIL 3aHETAA, 2 GAKTUIHO
HE3MIHIOBaHa ITOBEAIHKOBA ITPOTrPaMa, « KAACOBO-MAaTEPIaAICTUMHUM MAXIA > , IKHH
Ma€ 30BCIM HebaraTo CIiAbHOTO 3 AIHCHUM BEPXOBEHCTBOM IIPaBa.

' Aus.: Teitzen6epr B. Qusuka u pusocodpus. Yacts n neaoe / B. [eitsendepr. — M.: Hayka, 1989. -
C. 129.

2 Tam camo.

3 He BUKAIOUYCHO, IO 3ACBOEHHS AIOABMU MOAITHKO-TTPABOBUX iA€H 3AICHIOETLCS 33 IPAaBUAAMU,
CXOKHMH 3 TIPaBHAAMHU IICHUXOAOTIMHOTO 8dpyxosysanns (“imprinting”). Ocranne sBase co6oro
1cuxodisioAOTidHUI MeXaHi3M, BIATIOBIAHO AO SIKOTO BPa>KECHHA i o6pa31/1, CIIpUIHATI B TIOYATKOBHH
Mepioa PO3BUTKY iHAMBIAR, BKapGOByIOTLCﬂ B HOTO CBIAOMICTb SK CTiliKa IOBEAIHKOBA NPOTpama,
BU3HAYAABHI PHCH AKOI B IIOAAABIIIOMY IIPAKTHYHO HE MIAAAIOTHCSA 3MiHAM.



Yce 116 AOBOAUTB, IIIO B MOCTTOTAAITAPHUX KpaiHax, siKi moxopats 3 CPCP,
ocl)iuif/’IHa KOHCTUTYLIMHA AOKTPHUHA HE MOXE HE BiAO6paBI/ITI/I B cO0i 3aAMIIKU
paasiHcskoro BrauBy. 11lo6 mepexkoHaTHCs B L{bOMY, AOCTaTHBO O3HAMOMHTHCS 3
HHu3KoI0 Bigomux pimens Koncruryniiinoro Cyay Ykpainu. Ilpo excrayararopis
1 KamiTaAiCTiB y HMX Hapasi HE HAETbCS, aA€ LIAKOM IIOMITHMM 33aAMINAETHCSA
KOMIIAIMEHTapHE CTAaBACHHS AO HPCSI/I,A,CHTa 1 YKpa'l'HCI)Ko'i AEP>KaBHU B LIIAOMY.

Oanak mosepHimMocsa Ao konuenmii A. JKaaimaca. Ha jioro mepexonanns,
odiniiiHa KOHCTUTYIIIHA AOKTPHHA iCHY€E K aBTOHOMHHUH IOPUAMYHUI PeHOMEH,
110 XapaKTCPUSYEThCS NMEBHUM HabopoM mpuHummiB: a) nocrynosuit (“gradual”)
posBuTOK; 6) mocaipoBHicTb (“comsistency”); B) HENPHHAHATHICTD yCBIAOMACHHS
3MICTy KOHCTHMTYIiI Kpi3h IPHU3MY IIOTOYHOIO 3aKOHOAABCTBA; r) BiAITOBIAHICTB
AOKTPHHH BUMOTaM MDKHAPOAHOTO IpaBa i mpasa Eppomneiicbkoro Comoay.

3okpeMa, IPUHIMIL 720C72)7080CME TIPOSIBASIETHCSL B TOMY, 1IJ0 KOHCTHTYLIiMHA
AOKTPHHA POPMYETHCS oAiGHO A0 KOpPaAOBOTo pHUQY, Bia CIIPABH AO CIIPABH (“case
by case”). 3 immoro 6oky, mpo mo He sraaye A. XKaaimac, Take camospocraHHsI
BAPTOCTI HE MOXKE HE M AKOPSTHUCS 3aKOHAM AlaAeKTHYHOI TpaHCPOpMallil, IHOAL A
AO CaMO3anepeYeHHS.

B exonomiui neil edpexr BiAOMMIL SIK «ITapapAOKC HacaiakiB» M. Bebepa,
B TIOAITHMIII — 5K A€rPajalliss METH 4Yepe3 BUKOPUCTAHHSA IOPOYHHUX 3acobiB.
Y pesyabrarti, siK mucaB 3 1iporo npusoay . pon Misec, «B iM’st cBoOoAM i mocTymy
cami mporpec i cBOOOAQ ONUHSIOTHCS 11032 3aKOHOM» . « TOM, XTO HaBa>KUTHC
obMexuTH cBobOAY 3apaAM MaAOro Ao6pa, — roopuBs TakoX P. ¢pon ek, — 3apasu
BEAHMKOTIO rA,o6pa 3HHUIIUTD 11 HOBHICTIO» .

«YopHi Aebeai» TPAINASIOTbCS IHOAL U Ha no6yTOBOMy PIiBHI, HAIIPUKAQA, 5K
HeobxiAHICTh 06epTar aBTOMObiAbHE KepMmo B Gik (a He mporu!) 3aHOCY, AKIIO
HeOOXiAHO BUBECTH MalIUHY 3 Bipaxy. ¥ OYAb-SIKOMY BUITAAKY AOCBIA CBIAYMTD npo
T€, [0 HaMipH AIOAEH 1 PE3YABTATH YacTO HE 36iraoTbcs.

Lle mpaBuao npairoe it y 3BBopoTHOMY KepyHKY. I IpeanaenTcpka pecny6AiKa, SIK
IPUMHATO BBAXKaTH, IPOBOKYE BCTAHOBACHHS aBTOPUTAPHOTO abo i AMKTaTOPCHKOTO

! Musec A. dpon. Beemorymee mpaButesbctBo. TOTaAbHOE TOCYAAPCTBO M TOTaAbHAsI BOMHA /
y Y

A. dor Musec. — M.; Heasburck, 2013. - C. 15.
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‘ noaitnyoro pexumy. Oanak CIIIA — nHailposBuHeHima AibepasbHa A€MOKpaTis
‘ B CBITI — HO6YAOBaHi came Ha Iiii ¢opmi npaBainHA. SKijo >x Bpaxysaru Te, 10

ITOAITUYHI BIAHOCMHHU € OCHOBHMM IIPEAMETOM PETYAIOBAHHS B KOHCTUTYLIMHOMY
npasi, TO epeKT HEOUIKYBaHUX HACAIAKIB B €BOAIOLil KOHCTUTYLIHMHOI AOKTPUHHU
CAiA BBa)KaTH 3aKOHOMipHHUM.

ba 6iabme, Q)OKyC KOHCTUTYLIIMHOTO PETYAIOBAHHSI IIOAATa€ B TOMY, IO
OPI€HTOBAHI HAa MPHUIIBUAIICHUH ITOCTYII OCHOBHI 3AKOHHU MICTSTh Y cobi IIPUXOBaHY
IpOBOKaIlilo ix BaacHoro nopymenHs. Hanpuxaaa, saxuct cBobOAM € KOHKYPEHTHUM
IO BIAHOLIEHHIO AO AEP)KaBHOTO IOPSIAKY, OAHAK HU3Ka OPraHIYHUX KOHCTUTYLII
rapaHTye IPaBO HAPOAY Ha AE€MOKpaTHyHe NMOBCTaHHS. CXOXi apryMEHTH MOXKHa
3aCTOCYBATH H AO IIpaBa Ha 36010, aMEPUKAHCBKOTO “the right to keep and bear arms®.

Aae SKIO NpaBO Ha 30pOI0 i AGMOKPATHYHE ITOBCTAHHS 3aKPIIAIOIOTHCS B
OCHOBHOMY 3aKOHi, TO BOHHU 5K MAalOTh 6YTI/I IPHUCYTHIMU B o@iuiﬁﬂiﬁ KOHCTUTYL[IMHIN
AOKTPHHI. Taka Bumora pO6I/ITb BiABEPTO HpO6ACMaTI/I‘{HI/IM odiiiiHe TAyMadyeHHs
KOHCTUTYLII B 00CTaBHHAX, KOAU TOYKHU PEBOAIOLIIIIHOL 6i(1)yp1<aui'1' CYCIIIABCTBOM
I1l€ HE AOCATHYTO.

Le takox miapuBae npuHumn nocrynosocti (“gradual) i mocaiaosroOCT
(“consistent”) y posBUTKy OpraHiYHOI KOHCTUTYILIHHOI AOKTPUHH Y BUITAAKAX, KOAU
OCTaHHSI AOITYCKAE MOXKAMBICTh «KYABTYPHHX BHOYXiB>> (FO. Aorman') TPOMAASHCBKOL
HETIOKOPH. 3a 6yAb-$IKI/IX 00CTAaBUH KOHIIEITLIi ST od)iuifmol’ KOHCTUTYLIIMHOI AOKTPUHU
BHMAra€e CEpHO3HOTO IHTEAEKTYaABHOTO CYIIPOBOAY, KOMEHTYBaHHS.

Y cBoiit pomosiai A. JKaaimac BHcyBae Takox Tesy Ipo Te, IIO 6yAb—5IKa
HOBAa KOHCTHUTYIIiliHa AOKTPHHA ITOBHMHHA (l)OpMYBaTI/ICﬂ Ha OCHOBI BXX€ iCHYI04YOI
aoxrpunnu (“new doctrine is formulated on the basis of the existing doctrine®). Ao
TOTO X MPAaBUAO IIOAO 1ILOTO BiH IIPOIIOHYE 3aKPiUTH B 306OB’ﬂ3y}oq0My pimenHi
KOHCTUTYLIIHOTO CYyAY.

AAe 4M MOXHA 3aCTOCYBAaTH AHAAOTIYHY BUMOTY CTOCOBHO KOHCTHTYLIHHOI
AOKTPHHU YKpaiHH, A€ IPOTATOM TiABKM OCTaHHIX 12 pOKiB ABiui 3MiHIOBaAacs
dopma nmpaBainHA? Cxoke Ha Te, 1[0 3aAEXHO BiA AE€MOKPaTHYHOI 3PiAOCTi KpaiH

! Tlpo crparterito AMCKPETHOTO MOAITHYHOTO po3BUTKY AuB.: Aotman IO. Kyasrypa u B3pss /

0. Aorman. — M.: Tlporpecc, 1992.



IX AOKTPMHH MOXYTb IOAIASITUCS Ha «XOAOAHI», <TEMAI» U «Irapsdi>». HPI/I
IIbOMY KOHCTMTYILIiMHI AOKTPUHH B E€ACKTOPAABHHX AEMOKPATiAX MOXYThb 6yT1/1
AMIIE <TapSTIUMU > 200 «TEMAUMHU >, AA€ HIKOAU — «XOAOAHUMHU>». OCTaHHE X €
IPEPOTaTHBOIO ACMOKPATill KOHCOAIAOBAHHX, AO SIKHUX HAACKHUTD i AUTBA.

SIkmo AaHe TBEPAXKCHHS € CIPABEAAUBUM, TO IIPUHIIUIIN PO3BUTKY ocl)iuifmo'i
koHcTUTyLiMHOI AokTpuHH A. JKaaiMaca MO)KHa BBaXXaTH 3aCTOCOBHHUMH AO
KOHCOAIAOBAHMX A€MOKPATIH, A€ AAAEKO HE 3aBXXAH AO «TIapsA90ro>» yKpPalHChKOTO
KOHCTHUTY110HAAI3MY.

[lo > cTOCYeTbCs NPUHLMILY 8i0708i0HOCME 0QiyiliHoi KoHCMumyyininol

aoxmpmm BUMO2AM Mz'%mapoﬁﬂozo npasa i npasa €spocowsy, To W TyT YKpalHa
[IOKH IO 3aAHIIAE 32 cOOOI0 IPOCTIp AAS MaHEBPY. AAXe HaM i Aoci He BipOMoO,
yoro 6iable HParHyTh YKPalHIli: IPE3UAECHTCHKOI UM APAAMEHTCHKOL pCCl‘Iy6AiKI/I;
YHITapHOI Y1 $peAEpATHBHOI A€PIKaBH; 3aTAABHOHAPOAHOI UM IIPUBATHOI BAACHOCTI
Ha 3€MAIO?

He meHIn npoOAeMHUMY BUSBHAKCS Y HAC IIUTAHHS LEH3YPU H aKaAeMIidHOI
cBOOOAH, a TAaKO>XX BIABHOTO NEPEMIIIEHHS AIOAECH, TOBAapiB, IOCAYT 1 KaIliTaAy.
Aas ix p03B’x3aHHﬂ YkpaiHa MoXKe 3aIO3MYUTH KOHCTUTYLIMHHUI AOCBiA KpaiH
€spocoray, a Takoxx Kanaan abo CIIA.

Ha nmepmnit morasip 3Aa€ThCs, 0 aMepUKAaHCHKUN KOHCTHTYIIIOHAAI3M HE Ma€
IPsIMOTO BIAHOIIEHHS AO YKPaiHCPKUX IOAITHKO-ITPAaBOBUX peaAiil. AAe HacrpaBAi
BECh 3aXiAHOEBPOIEHCHKUM KOHCTUTYLIOHAAIZM nepe6yBae mipA  MOTY)XHUM
AMECPUKAHCHKUM BIIAMBOM. AMEPHUKAHIIl BUHAHMIIAN KOHCTUTYLIIOHAAI3M IPHOAH3HO
TaK camo, SIK A. 3iHrep — TOAKY y IUBEMHIA MAlIMHI, IO IaAd€ BEPTUKAABHO.
Y KO>XHOMY 3 BUITAAKIB €EKT IPOSIBUBCS B HAASBUYAHHOMY IIPHCKOPEHHI.

AMepUKaHCHKUI KOHCTUTYIIIOHAAI3M TPAHCAIOETBCS CBITOM HE AMIIIE 3aBASIKH
edeKTOBI «IHTEPTEKCTYaABHOCTI», a U mpocto uepe3 moaituky CIIA. fxmo
xoxeH i3 npesupentiB CIIIA 3000Bs13yeThcss y CBOIM IPUCA3] «OXOPOHSATH,
saxumaru i miarpumysatu Koncrurynito Croayuennx [raris »1, To 1e o3Hauae,
o mapacoabky HATO Taxosx MO>kHa BBOXKATH OAHUM i3 €ACMEHTIB AMEPUKAHCHKO]

! [epexaaa H. Komaposor.
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‘ KOHCTUTYLiiHOI KyabTypu. Apxe 6es CIIIA (37 % cBitoBoro BificbkOBOTro
‘ 6IOA>KCTy) €BPONENCHKUI KOHCTUTYIIIOHAAI3M BUTASIAAB ou CKPOMHIIIE.

Orxe, odiriiiHa KOHCTUTYLIFIHA AOKTPUHA /AUTBU € HE AMIIE IPOAYKTOM II
IHTEAEKTYaAbHOI cBOOOAH, a I CYKYIIHICTIO T€HEPAAI3ALIiN y MEXKAX EBPOATAAHTUYHOI
npaBoBol Kyabrypu. Haromicte crpareris Komncruryniiinoro Cyay Ykpainn
TBOPHUTBCA B CYyTTEBO IHIIOMY T€OMOAITUIHOMY KOHTEKCTI.

Xoua M. IpymeBcokuii i MpisiB BUpBati YKpaiHy i3 «CAOB SHCHKUX OOIAMIB>»,
ypHHUl  OcHoBHuiI 3akoH Ykpainu p03p06AﬂBCﬂ mipA 3HAYHUM BIIAMBOM
POCiICPKOTO KOHCTUTYILIIOHAAI3MY. AOCHUTD AHIIIEHD 3rasaTu cuMyAbTaHHe 3 Pociero
BKAIOYEHHS U BUKAIOYCHHS 3 YKPAlHCPKOTO KOHCTUTYL[IMHOIO IMPOEKTY PO3AIAY ITiA
Ha3Bol0 «[poMapsHCBKe CyCIiABCTBO .

Sk crBepaxye A, JKaaimac, MbKHapOAHE IIPaBO pa3oM i3 mpaBoM EBpOIEHCHKOro
Coro3y € BaXKAUBHMH AXKEPEAAMH AUTOBCHKOI KOHCTUTYLIIHHOI AookTpuHHU. Hakaas,
PO KOHCTUTYIIHHY AOKTPUHY YKpaiHHU TaK IIPOCTO HE CKaXKEIIL

3 iHmoro 60Ky, YKpalHChKa MPaBOBAa CUCTEMA € BIAHOCHO CIIPUMHATAUBOIO SIK AO
AMEpUKAHCBKHUX, TaK i AO €BPONEHCHKUX KOHCTUTYLIHHUX BIANBiB. HeBunmasxoso
BoHa 6asaHcye Mixk nIpesuaeHTChKoM0 (1996-2004; 2010-2014) i napaameHTCbKOIO
(2004-2010;2014-2017) opmamu nipasainms. Ao Toro x me B Koncruryuii YHP
1918 poxy Tpanasaucs cy6’eKTHBHi IIpaBa B « HETAaTUBHOMY >» (aMCpI/IKaHCbKOMy)
[OTpaKTyBaHHi'.

OckiAbKH 32 KIABKICTIO AIOACBKUX BTpar y Apyriit cBiToBiil BiiiHi* Ykpaina
IIOCIAQ€ TepLIE MiCLIE Y CBITi, BAPTO 6on ) BKOTpE A06pe 3aMHUCAUTHCS HaA 3MIHOIO
HAIIMX KOHCTUTYLIMHUX IPiOPUTETIB. Tak camo Mu He MaemMo IpaBa irHOpyBaTH B
KOHCTUTYLIMHOMY CEHCI MacITab YKPalHChKHX IIOKEPTB Ha BiBTap KOMYHI3MY.

A. JKaaimac sBeprae yBary Ha Te, mo o¢illiliHa KOHCTUTYIMHA AOKTpHHA
AuTBHU TicHO TOB’s13aHa 3 HAyKOBOIO KOHCTUTYILIIHOI AOKTPHHOIO, AAXK€E 3HAYHUI
BIACOTOK KOHCTUTYLIMHHX CYAAIB 6yB PEKPYTOBaHUM 3 AKAAEMIYHOI'O CEPEAOBUIIA.

! Aus. crartio 17 Koncrurynii YHP 1918 poxy.

* [IpubausHo 7 MaH, WO cTaHOBUTH 16,7 % BTpaT BIAHOCHO TOTOYaCHOTO HACEACHHS YKpaiHH.
Aus.: I'ynuax T. Ykpaina: nepia mososuna XX croairrst. Hapucu noaituyroi icropii / T. I'yruak. — K.,
1993. - C. 253.



3 iHmoro 60ky, odiuiiiHa AOKTpHHA AHTBH € OAHOCHIPSMOBAHOKO, 2 HAYKOBa —
6araToOBEKTOPHOIO.

Ha »aap, Takoi KOHCTUTYIIIHHOI KOHCOAIAOBAaHOCTI 6pa1<ye Yxpaini, sika, 3
orasipy Ha AlsiapHicts Koncrurynifinoi AcamOael (2013) Ta Koncrurymnirinoi
Komicii (2015), nepebysae Ha craail ¢popmyBanHHA OPiLIHHOI KOHCTHTYLiMHOT
MapaAUrMH.

I'Ipu pomy, cxoxe, OCHOBHOIO NMPHUYMHOK KOHCTUTYI[IHOI HE3aBEPUIEHOCTI
B YKpaiHi 3aAMIIaeTbCs eTarudM. XO4a MAaKCHMYM 3 TOrO, Ha IO BHSABHAMCS
CIIPOMOXKHI OIABIIOBUKH — II€... «CKOIIIOBATH ACSKI YAOCKOHAAE€HHSI, BUHAMAEHI
KarmiTasictaMu» |, HEAOBIpa AO cBObOOAH, IHAMBIAYaAI3MY 1 IPUMBaTHOTO BOAOAIHHA B
IIIAOMY 3aAMIIAETHCS TYT HEMOAOAQHHOIO B ITIACBIAOMOCTI (1)06i€10.

YkpaiHchKe MPaBo HiOM i BU3HAE PiBHICTb Cy6 eKTiB paBa BAacHOCTI (YacThHa
yersepra crarti 13 Koncturynii Ykpainu), ase He Ha OCHOBHMII €KOHOMIYHHM
pecype — seMalo; Hibu i rapanTtye 3a60poHy UeH3ypH (YacTuHA TpeTst cTarti 15
KOHCTI/ITyui'l' YKpa'iHI/I), aA€ HE CTOCOBHO POCIMCBKHX CEpiaAiB 1 ITOABCHKOI
«Boauni»? HiOu @ sanpoBapxye akapeMiuHy cBOOOAy, ase i3 3a60poHOIO
BiApaXyBaHHs 32 HEYCIHIIHICTb Oiabine 3—5 % «O0AXKETHUX>» CTYACHTIB. Yce 1e
volens-nolens mae AYy>KE XapaKTEPHHUH AAS 3AKOHCEPBOBAHOI'O COIIIAAI3MYy IIPUCMAK.

I'Tpote BBaXkaeTbcs, mo HarioHaabHui pivanii BBIT B posmipi 3,7 tuc. Aosapis
CIIIA Ha 0coby € 03HaKOIO KpaiH i3 HaHTipIIUMU IIEPCIEKTUBAMH AASL AEMOKPATIL.
TapanToBany Aemoxpariro 06insie nokasHuk y 8,1 tuc. poaapis CIIIA na oco0y.
3BiACH )K BHUIIAMBA€ 3araAbHHMI BHCHOBOK IIPO T€, IIO «bipHICTD € IPAKTUYHO
HecyMicHOI0 3 AeMokpariero». Kpim Toro, ocranHs He 3Hae «O6iAbII CTpALIHOTO
Bopora, Hix HadpTa» . Ockiabku posmip ykpaincskoro BBITy 2013 poui cranosus

! Musec A. ¢oH. Beemoryuiee npaBureabcTBO. TOTaABHOE TOCYAAPCTBO M TOTAAbHAsI BOHHA /
A. dor Musec. — M.; Heasbunck: Couym, 2013. - C. X.

2 AuB.: a) «OaHoro pasy B Poctosi» Ta iHui. AepxkiHo He mycTHAO Ha ekpaxn 12 $iabMiB Ta cepianis
[Eackrponnmii pecypc]. — Pexum poctyny: htep://life.pravda.com.ua/culture/2016/10/24/219286/
view_print; 6) Y Kuesi cxacyBasn mokas ¢iasmy «Boaunp» [Eaexrponnmit pecypc]. — Pexnm
aoctymy: http://www.bbc.com/ukrainian/news_in_brief/2016/10/161017_ko_volyn

> Aus.: @um Crusen M. Heyaasmasics aemoxparusanmst / M. @um Crusen, A. Burrenbepr //
Aemoxparusanus. — M.: Maa-Bo Beiciueit mxoast skoHomuxy, 2015. — C. 434-435.
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‘ ame 3,1 tuc. pooaapis CIIIA Ha 0coby, MoxxHa ckasaty, YKpaiHa cepiO3HO PUSHKYE
‘ CBOEIO ACMOKpaTI€H0'.

3axuIaoYu I0-CoLiaAICTHYHOMY «iHTepecH HapoAy », Bepxosaa Paaa Ykpainu
y>Ke BIPUTYA MiAIAIIAQ AO MeXi, 32 KO0 YKPaiHy 4eKa€ aBTOPUTAPHE IPABAIHHS.
I'Ipo Te, mo came 1110 MOAEAD 3aKAAACHO B «OQIIiFIHY KOHCTUTYLIIHHY AOKTPHHY >
Bip «bBatpkiBmuuu» FO. Tumomenko, CKCIIEPTHOMY CEPEAOBUILY A06pe BIAOMO?.

Koncruryuis Ypainu (B peaaxuii 2016 poky) moeatye B cobi marpumoHiasbHe
IPaBAIHHS 3 0OMEKEHO NPOBIHITITHUM IIOTASIAOM Ha peaail cBiry. JKkimo ykpalHchkuix
3aKOHOAABELb 1 AaAl 6AyKaTI/IMC CXOKUMH MaHiBIsIMU, Hal OCHOBHUM 3aKOH CTaHe
B3IpIIeBOI0 «XapTi€l0 $OPMaABHOT cBoboaH i paHTaCTHYHUX ITPaB »3,

3arasom npo CBO6OAY, IHAMBIAyaAi3M, PHHOK 1 IIPUBaTHY BAACHICTb
KOHCTUTYIIiHHA AOKTPHMHAa YKpaiHH MaAa 6 IPOMOBASITU 3 YIEBHEHICTIO
B. Masixoscpkoro: « S sHato — ropoa 6YACT, 51 3HAIO — CaAy LIBECTD [1]»4 Hacnipasai
K MU 3yITIMHMAHNCS Ha aHEKAOTHYHIN 6pe>KHeBc1>KiEI BEPCil IMX KPUAATUX PIAKIB.

TBOPI/ITI/I oilifiHy KOHCTUTYIIHHY AOKTPUHY YKpalHH 6e3 nepedpopMaTyBaHHs
KOHCTUTYIIMHUX LIIHHOCTEH He MOXKHA TaK CaMo, fK i crosaTy Ha micni. I lounnarn
CAiA 13 3araAbHOBIAOMOIO: METOIO KOHCTUTYIIII € cBOoOOAQ HApOAY i NpaBO BiABHO
YUHUTHU BAACHOIO AOACIO; IHAUBIA — IIe MeTa B cobi, a He 3acib uu pecypc y pykax
A€P>KaBU; TIAHICTb CIIMPAEThCA HA IPUBATHY BAACHICTb 1 IPaBO Ha BOAOAIHHS
30poero...

OueBUAHO, IO AAS AOCSATHEHHS METH HaM HEOOXIAHO CKOPHCTaTHCS
cBirorasianumu HanparpoBanssmu K. ITonmepa, b. Maannoscskoro, @. don laeka,
A>x. Poasatainumx, 60 6€3 iX AOIIOMOTH MU He IOXOBAEMO Y CBOIX AYLIIAX BIATOAOCKH
yromiyHux am6iniit. 3 iHmoro 60Ky, Biaoma «Teopis nepcrekrus» A. Kanemana i

' Ao Toro x 61 % Bia wiel cymu 3406yTO He Ha YopHO3EMaX, a y cdepi mocayr // Ceir y uudpax
2013 poxy. — K.: Tikaens, 2013. — C. 226.

> Aus.: IOpusnannii xomenrap a0 «ITopiBrsiabHol Tabauni smin Ao Koncrurynil Vipainm,
niaroroBacHoi baokom IOaii Tumomenxo» // Koncrurynifinuit nporec B Ykpaini (2005-2008). —
X.: I'lpaa aropunn, 2009. — C. 300-316.

? Tax HasuBaau napcbkuil Manidecr Bia 17 sxosras 1917 poky. Aus.: Aynaes B. Ouepku nayxn
o rocypaperse / B. Aynaes, A. Huxurunckuit. — M.: 1909.

4 Aus.: Maskosckuii B. «Pacckas o Kysnenkcrpoe u o aropsx Kysuenxa» (1929).



A. TB€pCKi TOBOPMTD IPO TE, 110 EKOHOMIYHI CTUMYAHU 1 PUSUKH B IIOBEAIHIII AFOACH
€ YHIBEPCAaABHHMU B MaciTabax CBiTY.

3a CBiAUEHHSIM IIle OAHOTO HOOEAIBCHKOTO AaypeaTa — P. Maepc0Ha, B YKpaIHi
«IliAa HaIlisd IepeXuBae l'IpO6ACMI/I Jepes 0COOAUBOCTI CBOTO KOHCTUTYL[IMHOIO
AQAY>. I;I,A,CTI)CSI npo AUCcOaAaHC TTOAITUYHOI CHAH i AAMiHICTPaTUBHOI caabkocTi
KOHCTHTYILIIHOTO ITOCTA MPE3HACHTA, AePilfuT cBOOOAU B perioHax, HEeBUIIPaBAAHY
LICHTPaAi3alilo BAaAM 3arasoM. 30KpeMma, <Ko AOHEIBK BHMarae Aasi cebe
0COOAUBHUX IIpaB — Taki caMi paBa MaloTb OyTH Y PEIUTH PErioHiB>» TOWO'.

Y miACyMKYy Bce 1ie, OAHaK, O3HA4a€, L0 HETApasAM YKPAiHCHKOTO
KOHCTUTYL[OHAAI3MY TAAQIOTBCSL AIaTHO3Y SK Ha TEOPETUIHOMY (IIPHYMHM),
Tak i npaxkTnyHOMy (Hacaiaknm) piBHsAX. ToX MiACTaBH AASL HAIOTO OGMEXEHOTO
onTUMisMy HiOH DPUCYTHI.

Rechytskyi V. May the Official Constitutional Doctrine of Ukraine Have a
Success? The article analyzes possibilities of practical application of the concept of the
«official constitutional doctrine> proposed by D. Zalimas, Lithuania, in the analysis
of curvent Ukrainian socio-political situation.

The author emphasizes that usage of the concept of «official constitutional doctrine>
in modern Ukraine is significantly complicated by the fact that Ukraine belongs to so-
called «electoral democracies> pool, whereas the Republic of Lithuania is an example
of a successful «consolidated democracy».

Considering the above-mentioned difference of socio-political models, the author

focuses on main risks for the Ukrainian constitutional process in the modern European
and global context. The author analyses existing obstacles and challenges of the
constitutional process is Ukraine, and provides some practical recommendations
for overcoming them.

Key words: constitution, constitutionalism, electoral democracy, consolidated
democracy, paradox of consequences, official constitutional doctrine, interpretation of the
constitution, constitutionalism in post-totalitarian countries, Constitution of Ukraine.

! Mapuax A. Murepssio 3 P. Maepcorom: B Barueit koHCTHTYIHMM €CTb KOHPANKT, pacKaAbIBAIOIIHIA
crpary [Eaexrponnuii pecypc]. — Pexxum aocrymy: http://bizliga.net/all/all/intervyu/2840514-
macrson-v-vashey-konstitutsii-zalozhen-konflikt-raskalyvayushchiy-stranu.htm
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Prof. Rainer Arnold,
University of Regensburg

EUROPEAN UNION LAW
AND THE GERMAN CONSTITUTION

1. Constitutional justice and the control of supranational law

The German Federal Constitutional Court (FCC) has developed a rich
jurisprudence on supranational issues'. For explaining this phenomenon some
procedural remarks shall be made within the initial reflections on the subject.

a) The individual and judicial review of the integration reform treaties

The particularly important reform treaties of EC/EU, the Maastricht Treaty
as well as the Lisbon Treaty, have been submitted to the FCC for constitutional
review, by means of individual complaint®

It has to be remarked a priori that the judicial review of an international
treaty is not excluded as an instrument of high politics. Rule of law in the German
understanding is far advanced and submits all public power measures to judicial

! The term “supranational” as it is used in the following contribution indicates the particular
structure of the European Union and of the historical in proceeding European Community (European
Communities). The FCC has largely used this term in the Lisbon Treaty decision of 2009 while it had
been reticent to take this formulation in the jurisprudence before. However, the FCC has promptly
accepted, in its early jurisprudence already, the specific structure of the European Communities as they
were outlined in 1964 in Costa/ENEL by the European Court of Justice (Case 6/64, Rep.1964, 1251),
FCC vol. 22,293 (autonomy of law, direct effect on the primacy over national law) without speaking of
supranationality. In later decisions the FCC qualified the European Community/European Union as a
“Staatenverbund” (Association of States), a term which has no clear contents and which was, until this
moment, not known as a category of constitutional or international law (FCC vol. 89, 155). However,
this last mentioned term (which is not identical with the term “confederation”) was introduced by the
FCC to express that the member states of the EC/EU are the "Masters of the (integration) treaties”
(“Herren der Vertrige”). Also this statement is rather ambiguous.

2 See Art. 93.1 no. 4a BL and s. 90 of the Act on the FCC.



control. A political question doctrine is not recognized as such'. However, the FCC ‘
restricts its control power to the constitutional law issues and does not interfere ‘

with the discretionary power of the political actors. This is well reflected by its
jurisprudence”. Of course, the exact borderline is sometimes difficult to define.

An individual complaint can be directed against any action of public power
whether it is an executive, judicial or even legislative action. In case of international
treaties, the German Act of approval adopted by the Federal Parliament in cooperation
with the Federal Council, can be the object of an individual complaint. It shall be
noted that Germany adheres to the traditional dualist theory of transformation of
international treaties into internal law. This means that international treaties are not
incorporated directly, as a source of international law, into the internal German legal
order but are transformed through the Acts of approval to the treaties. Such an Act
has two functions: first, to transform the international treaty into German federal
law, so that the treaty gets a rank of an ordinary federal piece of legislation in the
internal order, and secondly, to authorize the Federal President to ratify the treaty.

In the field of European integration, the act of approval is an object of
constitutional review. It is considered as the “bridge” between the national and
supranational order, which contains the”integration program™ and defines the
competences of the supranational institutions.

The German Act of approval is the basis for the constitutional review by the
FCC because it is German law and realizes the constitutional requirements for the
European integration as established by Article 23 BL.

However, constitutional review of the Act of approval is embedded into
the procedural system as it exists for the access to the FCC. This means that the
individual has to fulfill the requirements of an individual complaint to the FCC,

! See recently to the doctrine of political question in a comparative (US and Italian) perspective
Caterina Drigo, Le Corti costituzionali tra politica e giurisdizione, Bologn, 2016.

? See for example FCC vol. 123, 267 (financial help for Greece), BVerfG, Judgment of the
Second Senate of 07 September 2011 — 2 BvR 987/10 — paras. (1-142), http://www.bverfg.de/c/
1520110907_2bvr098710en.html (English version).

3 As it was formulated by the FCC in vol. 89, 155, C1 3.
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‘ in particular the possibility of violation of fundamental rights or of the other rights
‘ mentioned expressly in Article 93.1 no. 4a BL.

Therefore, the individual complaint can only be admitted if such a right is invoked
by the complainant. Regularly a fundamental right is not directly concerned in case
of an international treaty, such as the integration reform treaties which are relevant
in our context. However, the constitutional jurisprudence has found a way out in
the Maastricht case, in 1993". It was said that the violation of the right to vote to the
Federal Parliament as protected constitutionally by article 38 BL can be object of
an individual complaint against an integration reform treaty. The reason is that the
transfer of further competences to the supranational organization, as it is effectuated
by an integration treaty, diminishes the number of competences of Federal Parliament
and infringes by this, indirectly, the individual’s right to vote. The admissibility of the
individual complaint in such cases was therefore confirmed by the FCC despite its
traditional hesitation to enlarge the possibilities of access to the Court.

Object of the individual complaint are the German Acts of approval to the
integration (reform) treaties. The individual can impugn through an individual
complaint all kinds of public power measures including legislation. The condition is
that the complainant’s fundamental rights or other rights as enumerated in Article 93.1
no. 4aBL are directly and individually concerned by such measure. As the individual
complaint is an extraordinary recourse the legal remedies must be exhausted before
access to the Constitutional Court can be given. This means in case of legislation
that the individual can launch a complaint only if legislation concerns this person
directly and individually. If a piece of legislation does not directly concern a person
in her/his rights, an individual complaint is only possible against the executed act
which implements the piece of legislation. In this case, the concern person has to
address first the competent courts such as the administrative tribunals and go up
until the last instance judgment. Against this last instance judgment the individual

' See FCC vol. 89, 155. (Maastricht Treaty); FCC vol. 123, 267, BVerfG, Judgment of
the Second Senate of 30 June 2009 — 2 BvE 2/08 — paras. (1-421), http://www.bverfg.de/c/
€s20090630_2bve000208en.html (English version) Lisbon Treaty) (individual complaints in part well
funded); the inter-organ remedy according to article 93.1 no. 1 BL dismissed).



complaint is admissible. It is evident that the constitutional court examines, on the
basis of the individual complaint, not the legality but the constitutionality of the
executive act. It is sometimes difficult to draw the borderline between legality and
constitutionality in a very exact way.

As the Acts of approval to international treaties in the field of European
integration transfer competences to the supranational organizations they have a
direct impact, in the view of the FCC, on the functions of the Federal Parliament
by diminishing their competences and correspondingly a negative impact on the
right to vote. Therefore a direct complaint against the Acts of approval has been
considered admissible by the FCC'.

It shall also be mentioned that lodging the individual complaint (or other
constitutional remedies directed against the Act of approval) is admitted before the Federal
President has ratified the treaty, ratification which is authorized by the Act of approval.
Constitutional review in Germany is regularly a review a posteriori; jurisprudence has
established the rule that the execution of the Act of approval by the Federal President,
that is the ratification of the treaty, shall not take place until the decision of the FCC has
been rendered. The reason is evident: the international treaty could not be impugned
with success once the ratification has been effectuated. Therefore the Federal President
abstains from depositing the ratification document until the constitutional court’s
decision has been rendered. Regularly, the FCC and the Federal President agree upon
such treatment; formally, the FCC could pronounce an interim measure against the
President not to ratify until the rendering of the FCC’s decision™

b) The Act of approval as an object of constitutional remedies other than the
individual complaint

Launching an individual complaint does not exclude that other remedies are
also applied, alternatively or cumulatively, against the Acts of approval to integration

'FCCvol. 89, 155

2 See K. Schlaich/St.Korioth, Das Bundesverfassungsgericht, 8" ed., 2010, p.224 et sequ. — For
the relation between FCC and Federal President in the above-mentioned context see FCC BVerfG,
Judgment of the Second Senate of 30 June 2009 — 2 BvE 2/08 — paras. (1-421), http://www.bverfg.
de/e/es20090630_2bve000208en.html/para. 98
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‘ treaties. If the integration (reform) treaty has impact on the exercise of functions of
‘ a supreme State organ or a “part” of it (e.g. a parliamentary group) an action can also

be launched against the Act of approval for this specific reason’.

It is furthermore possible that the abstract review of legislation (e.g. one fourth of
the members of the Federal Parliament or the Government of one of the 16 Federation
member States?) would address the FCC for review of an Act of approval in this context’.

It shall be underlined that these constitutional remedies must not be based on
the violation of fundamental rights but give also the possibility to invoke the u/tra-
vires quality of the supranational act as well as an incompatibility with the German
constitutional identity*.

These arguments are of an objective constitutional character, they are not
subjective fundamental rights. Therefore altered vires or constitutional identity
cannot be invoked through an individual complaint to the FCC, at least not in an
isolated form. What would be possible is to invoke a violation of the fundamental
right or of another right enumerated in Article 93.1 no. 4a BL effectuated
by a supranational u/tra vires act or an act which is deemed to be contrary to
the constitutional identity. The wultra vires quality or the nonconformity with
constitutional identity of the relevant act would cause, through these deficits, a
violation of the fundamental rights as such.

In contrast, #ltra vires and constitutional identity are arguments that can be put
forward directly (and not in the mentioned combination with fundamental rights)
through the other constitutional remedies (especially the abstract and possibly also
the concrete review of legislation; imaginable also for inter- organ controversies).

¢) Individual constitutional complaints against executive actions and judicial
decisions

It shall be added that the individual constitutional complaint against (German)
executive actions and jurisprudence is, of course, possible.

1See Art. 93.1 no.1 BL and s. 63 Act on the FCC.
2See Art. 93.1 no. 2 BL and s. 76 Act on the FCC.
3 See in general Schlaich/Korioth, note 6, ibid.

4 See below.



However, it is necessary to make some differentiations in this context. ‘
Secondary law of the European Union (legal acts adopted by the supranational ‘

institutions such as in particular regulations and directives) is autonomous law,
supranational law which is different from German law. Constitutional remedies,
such as the individual complaint, are not admissible if they aim at the control of
supranational law. The FCC has refused to submit supranational secondary law
to the control of the FCC. However, there have been made important exceptions,
namely concerning ultra vires and constitutional identity. The Maastricht decision
of the FCC! has extended the power of review also to supranational secondary law
if it is deemed to be ultra vires. The FCC claims for the exclusive power to state
whether a secondary legal act of the EU (a regulation or a directive) is conform to
the competences transferred to the supranational organization. The dogmatic basis
for this control is the mentioned Act of approval to the integration treaties which
itself defines the transferred competences. This was the starting point for the FCC
to claim the exclusive right to evaluate whether the EU measure is intra or ultra the
transferred competences.

The jurisdiction of the FCC has been extended, by this, essentially to secondary
EC/EU law. The same idea has been applied, by the FCC in the Lisbon Treaty

decision, to constitutional identity.

d) Solange II and constitutional identity concepts

Invoking fundamental rights in legal actions concerning EU law, either by
individual complaints or by means of other constitutional remedies, has to take into
consideration the solutions developed by national and European jurisdiction: the
Solange II concept established by the FCC in 1986%, which is in principle valid at
present, and the identity concept as put forward by the FCC the Lisbon Treaty
decision in 2009°.

' Vol. 89, 155.

2Vol. 73, 339.

3 FCC BVerfG, Judgment of the Second Senate of 30 June 2009 — 2 BvE 2/08 — paras. (1-421),
http://www.bverfg.de/e/es20090630_2bve000208en.html
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As it is well known, the question whether German authorities and tribunals
applying supranational law have to conform with German or with supranational
fundamental rights was a major issue in German constitutional jurisprudence. The
fundamental rights protection of the individual was regarded as an identifying
characteristic of the constitutional order. In 1974, in its first Solange decision’, the
FCC stated the lack of fundamental rights protection on the supranational level and
telt obliged to apply the German fundamental rights of the Basic Law in order not to
leave unprotected the individual concerned by a supranational legal act executed by a
German authority. This solution was expressly declared as an inzerim solution which
should be applicable only until the moment when the supranational organization
has established an own fundamental rights protection system, substantively and
functionally comparable to that of the German constitutional order.

In 1986, 12 years later, the same question was object of a constitutional complaint
ending up with a different result in the second Solange decision in 1986 The FCC
now confirmed the existence of the fundamental rights protection of the individual
on the supranational level established by the jurisprudence of the European Court of
Justice which had developed, in the previous years, general principles of community
law with the function of fundamental rights binding the supranational institutions.
These general principles have been derived from the common constitutional
tradition in Europe as expressed by national constitutions and international
treaties such as the European Convention of Human Rights (ECHR). The FCC
qualified this jurisprudential type of protection as comparable to the protection
contained in the German Basic Law. The FCC now declared that it will no longer
apply the German fundamental rights but leave this task to the European Court
of Justice. This court should apply the supranational fundamental rights (in form
of general principles of Community law) and control the observance of these
rights by the supranational organization. The FCC explained its own function as
a role of an observer on whether the efficient protection of the individual through
the supranational fundamental rights continues or gets reduced in a general and

'Vol. 37,271.
2Vol. 73, 339; confirmed later by the FCC in the Banana Market decision, vol. 102, 147.



manifest way. In this latter case only, the FCC would fully reopen its jurisdiction ‘ DISCUSSION

and apply the German fundamental rights. ‘ AMCKYCIS TA
Under this Soange II concept an individual complaint or a review application OBI'OBOPEHHS
launched by the German tribunal to the FCC would be rejected as inadmissible

except such a general and manifest reduction of the individual’s protection would —

be plausibly put forward by the initiators of these remedies’. Stating such a degree of

reduction of the fundamental rights protection is exclusively reserved to the FCC
itself and cannot be made by other German tribunals®.

With the entry into force of the EU fundamental rights charter in 2009 a
written text on fundamental rights which is, in substance and function, similar
to the protection system established by the German Basic Law has been created.
This has to be considered as the final shift to the supranational order, according to
the perspective of the German FCC, of the fundamental rights protection of the
individual concerned by EU law executed or applied by national authorities.

The protection by the EU charter comes into effect for actions of the supranational
institutions as well as for actions of the member States insofar as they execute EU
law?. Given the fact that the major part of the EU law is executed by member State
institutions, the EU charter has a broad field of application. However the exact
borderline between purely national actions and EU-related actions of the member
States is unclear in some subtle details and debated between the EU Court of Justice
and the German FCC. While the EU court adheres to a broader understanding of
the field of application of the charter®, the perspective of the FCC is rather restricted®.

Constitutional identity modifies, according to the view of the FCC, to some
extent the applicability of Article 51.1 EU charter as well as the Solange II concept.

!'See FCCvol. 102, 147.
2 Ibid.
?See Art. 51.1 ,EU charter: addresses member States” only if they are implementing EU law”. The
term “to implement” has to be interpreted in the right way.
* See EUC] Akerberg Fransson, case C-617/10, ECLI:EU:C:2013:10; Melloni, EUC] case
C-399/11, ECLI:EU:C:2013:107
> FCC Antiterrordatei, BVerfG, Judgment of the First Senate of 24 April 2013 — 1 BvR 1215/07 —
paras. (1-233), http://www.bverfg.de/e/rs20130424_1bvr121507en.heml (English version) 79
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It a fundamental rights question, e.g. regarding human dignity, is to be considered
as belonging to German constitutional identity the solution is based, under this
perspective, on the German concept of human dignity as developed in the framework
of article 1.1 BL, and not all the EU fundamental rights charter even if its applicability
would be given. The reason is that, according to this view, an aspect of constitutional
identity enjoys primacy over EU law, that is also over the applicability clause of
Article 51.1 EU charter. The fundamental rights aspect, in our example the concept of
human dignity, has to be assessed under national constitutional law.

Furthermore, if constitutional identity is concerned, also the Solange II concept
steps back. It shall be reminded that according to this concept the FCC has limited
its jurisdiction in the field of EU (secondary) law executed by German authorities.
In such cases it does no longer apply the German fundamental rights but leaves Sir
fundamental rights protection to the supranational order. The judicial protection is
left in so far to the supranational courts, the General Court and the EU Court of
Justice. This concept corresponds essentially to the rule embodied by Article 51.1 EU
charter. Also from the standpoint of the Solange II concept, constitutional identity
opens the way to German constitutional law, including the field of fundamental rights.

In a summary it can be said that the concept of the FCC on constitutional
identity also extends to the field of fundamental rights, insofar as they are directly
linked with human dignity. This implies a re-nationalization of the fundamental
rights solutions notwithstanding Article 51.1 EU charter and the Solange II concept.
However, it must be underlined that constitutional identity the latest defined by
the FCC in accordance with the intangibility clause of Article 79.3 BL does not
embrace all the fundamental rights but only the protection of human dignity and
aspects of other fundamental rights which are particularly linked to human dignity.

2. Ultra vires and constitutional identity

a) Who is competent for the ultra vires statement?

Integration power is based, in the view of the FCC, on the principle of
competence conferral, the “principe de compétences attribuées” Member States of



the EU have notlost their sovereignty whose expression is in particular this principle.

Supranational institutions can act only within the competences attributed to them ‘

by the integration treaties to which the national Acts of approval refer. If they act
outside the transferred competences, they act “ultra vires” violating by this national
sovereignty.

One of the main questions is who is entitled to interpret substance and reach
of these competences, the member State or the European Union? The answers
differ: the EU Court of Justice claims for the final power of interpretation, being
the ultimate interpreter of the autonomous supranational order. The national courts
have to proceed, at least in the last instance, with the preliminary question to the
EU Court of Justice on whether the legal act of the EU in question is covered by
the relevant EU competence. The Court has therefore to interpret the contents of
the competence laid down in EU primary law and also the contents of the relevant
legal act of the EU in order to qualify this as being within or outside the transferred
competence.

However, the FCC claims for the exclusive right to finally interpret the EU
competence to act by referring to the German Act of approval to the integration
treaties. This Act is the measure for the FCC whether the EU legal act is within EU
competence described in this Act or not. The FCC applies its own perspective and
view of interpretation’. The FCC in the Mangold case* did not refuse to use the
preliminary question proceedings. It even stated that addressing the EU Court of
Justice is indispensable for knowing the supranational perspective of the competence
question. However, the view of the EU court is not recognized as binding by the
FCC; in case of divergence between the view of the EU Court end of the FCC
priority is given, by the FCC, to the own national standpoint.

In conclusion, the final word in the interpretation on whether a supranational
legal act is covered or not by a primary law competence is up to the EU Court of

'Vol. 89, 155.
2 BVerfG, Order of the Second Senate of 06 July 2010 - 2 BvR 2661/06 - paras. (1-116),
http://www.bverfg.de/e/rs20100706_2bvr266106en.html (English version)
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DISCUSSION ‘ Justice. This results from the idea and system of preliminary proceedings as provided

AUCKYCISI TA ‘ in Article 267 TFEU which the national courts have to use for a last instance
OBI'OBOPEHHS interpretation EU law.

— b) The FCC perspective on the term “ultra vires”

ASSOCIATION OF CONSTITUTIONAL
2 o THE

e The “ultra vires” problem which has been a main aspect in the Maastricht decision

has been mitigated in the Mangold decision': only a manifest and serious infringement
of the competence distribution system between EU and member states would be a
qualified violation which leads to a ultra vires statement. Under this perspective simple
errors of the EU institutions regarding the competence are not sufficient.

¢) The constitutional identity problem

In the Lisbon Treaty decision the FCC? has introduced constitutional identity
of the member State as a main argument for the limitation of the integration
power. The Court understands German constitutional identity in a rather limited
form by deriving the concept from the “intangibility clause” of Article 79.3 BL.
This clause excludes a number of basic matters (Article 1 BL guaranteeing the
protection of human dignity and the principles of Article 20 BL, the basic qualities
of the State, democracy, republic, social state, federalism and rule of law) from
formal constitutional reform. As the integration Article 23 BL makes a reference to
article 79, the constitutional reform article, the FCC takes the intangibility clause
as a basis for its understanding of constitutional identity.

This term (in the EU terminology embedded in the term “national identity”
which embraces constitutional identity as well, as Article 4 TEU shows) plays an
important role in European constitutionalism. According to the vision of the FCC
this term has to be defined exclusively from the national standpoint. The FCC
claims for the exclusive power of interpretation of what constitutional identity is
and the exclusive power to state and to sanction the infringement of constitutional

identity by EU law.

! See note 23.
82 % See note 13.



In the view of the FCC this exclusive power has not been transferred, insofar

as its interpretation and the sanction of infringement are concerned, to the ‘

supranational institutions. Such a transfer has not been possible because the power
to protect the own constitutional identity of the State is necessarily linked to the
State’s sovereignty.

It is rather doubtful whether constitutional identity in the static way, based
on Article 79.3 BL, as the FCC has defined it, is really acceptable. It seems that
not a static but a dynamic perspective should be a criterion for its interpretation.
The Constitution is a living instrument and is continuously developing; the same
should be said for constitutional identity which can change in the course of time.
This question cannot be deepened in this context'.

A short reflection shall be dedicated to the question which is not yet completely
resolved. It exists a dilemma between the interpretation of constitutional identity
which is finally up to the national constitutional courts and the sanction,
the declaration of the EU legal act as not applicable in the member State for
infringement of constitutional identity, declaration which is, according to the
confirmed jurisprudence, the exclusive right of the supranational court>. How can
this dilemma probably be resolved?

The first phase takes place before the national constitutional court which
interprets the relevant aspect of national constitutional identity. However, the
constitutional court has to address, with a preliminary question, the EU Court of
Justice asking for interpretation of the EU legal act in question and its validity under
a primary EU law.

Within the second phase the EU Court of Justice interprets the legal act of the EU
and reviews it under Article 4 Treaty on the European Union (TEU). It is evident that
the EU Court of Justice cannot review the EU legal act under national constitutional
identity. The court cannot interpret and apply national constitutional law. However,

! See Rainer Arnold, La Cour de Justice de I’Union Européenne comme gardienne de ’identité
constitutionnelle des Etats membres, in: Longcours, Mélanges en I’honneur de Pierre Bon, Paris Dalloz,
2014, p.49-56.

*Seee.g. Foto Frost, ECJ case 314/85, European Court Reports 1987-04199, ECLI:EU:C:1987:452
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‘ Article 4 TEU is important in this context; the EU Court of Justice has to interpret
‘ the primary law term “national identity” which embraces also constitutional identity.

As Article 4 TEU is a part of EU primary law it falls within its jurisdiction.

The interpretation of this provision has to develop general principles regarding
the aspects of constitutional identity which can be accepted under the European
perspective. By interpretation of Article 4 TEU a control framework has to be set up
by the EU Court of Justice. This framework contains, in a general and abstract way,
all the aspects which could be considered, by the national constitutional courts, as
being part of national constitutional identity.

It is evident that common values as required by Article 2 TEU could not be
overridden by reference to the national constitutional identity.

A turther step is to decide on the question whether the EU legal act in question
infringes one of the aspects of constitutional identity which are recognized, in the
framework of these general principles developed by the EU Court of Justice, as
accepted aspects under the EU perspective according to Article 4 TEU.

The EU Court of Justice has furthermore to decide whether the EU legal act
really infringes one of the identity aspects. Infringement requires a certain degree
of serious intervention. If the supranational court can state that the EU legal act
interferes seriously with an aspect which is recognized under Article 4 TEU as an
aspect of national constitutional identity, the court can declare the EU legal act as
incompatible with Article 4 TEU and therefore void.

In conclusion, resolving the above-mentioned problem means for the national
constitutional court and the EU Court of Justice to cooperate. This cooperation
is divided into two categories of judicial action: the first is carried out through the
national constitutional court by interpreting and defining the national constitutional
identity which is deemed relevant in the concrete case; the second has to be made by
the EU Court of Justice which controls, with reference to the mentioned framework
of generally accepted aspects of constitutional identity, the aspect of constitutional
identity put forward by the national constitutional court. This control function of the
EU Court of Justice results from Article 4 TEU and precedes the possible sanction of
an incompatibility declaration was a consequence of annulment of the EU legal act.



FOpiii Bayain, ‘ DISCUSSION

Lono0sa Acoyiayii koncmumyyiinozo npasocydos ‘

AVICKYCLA TA
Kpain pezionie baamiiicoxozo ma Yopnozo mopis, OBI'OBOPEHHA
8. 0. lonosu Koncmumyyisinozo Cydy Ypainu,
doxmop wpudusnux nayx, npogecop, —

ASSOCIATION OF CONSTITUTIONAL

axa 3 em l K H A H P H YKP a lﬂ U BALTIC AND BLACK SEA RECIONS

KAIOYOBI IUTAHHS TEOPII TA IIPAKTUKHU
CYYACHOTO KOHCTUTYLIMTHOTO
IIPABOCVYAA S

OAHMM i3 KAIOYOBHX ITUTAaHb TEOPil i MPaKTUKU CYy4aCHOTO KOHCTUTYLIIHHOTO
IPaBOCYAASI, KE, HA MM IIOTASA, AOLIIABHO POSIASIHYTH Y XOAI AMCKYCIM Ha
Apyromy xoHrpeci Acouianii KOHCTUTYLIHHOIO IPaBOCYAAS KpaiH perioHiB
baariiicbxoro ta YopHoro MopiB, € CIiBBIAHOIICHHS ITOAOXKCHb HalliOHAABHHX
KOHCTUTYLIA 1 MIKHapOAHHUX 3000B’s13aHb KOXKHOT KpalHu, 30KpeMa YKpaIHI/I.
[Toyaru BapTo 3 TOro, IO € KOHCTUTYIIiS KPaiHH, KA MAa€ HAUBUILY IOPUAUYHY
CHAY, IPMHAMMHI Ha TEPUTOPII LIi€l KPalHH, 1 € MIKHAPOAHI 3000B’ A3aHHA KpalHu —
aKkTu Mi>kHapoaHoro npasa. Hanpukaaa, aaa Yipainu — e Konsennis npo saxucr
IpaB AIOAMHHU 1 OCHOBOIIOAOXKHHMX cBOOOA (AaAi - KOHBeHuiﬂ). Basxause snauennsa
y ibOMy KOHTeKCTi Ma€ 3akoH Ykpainu «IIpo BUKOHaHHS pillleHb Ta 3aCTOCYBaHHSA
NpakTHKH EBPONEHCHKOTrO CYAY 3 IPaB AIOAMHHU > (aani — ECITA).

Ykpaina € uaeHom Papu Esponu ta patndixysasa Konsenuiio, y Hac 3'siBuancs
MIKHapOAHI 3000B’A3aHHSA, aAe Tpe6a BPaXOBYBaTH 1 HalliOHAaAbHI 0c0OAUBOCTI
Hamoi Koncrurynii. flkmo Ykpaina Mae Hamip ykaapaTH MiIDKHAPOAHHI AOTOBIp,
aA€ BiH CyNepeYuTh KOHCTnTyuﬁ YKpa'l'HH, TO YKAAAEHHS TaKOTO MIKHAaPOAHOTO
AOTOBOPY MOXKAHBE AHMIIE ITiCAS BHECEHHS BIiAOBIAHHX 3MiH A0 Koncrurynii
Ykpainu. YuHHI Mi>KHApOAHI AOTOBOpPH, 3roaa Ha 000B’SI3KOBICTh SIKUX HaAaHA
BepxoBroto Paporo Ykpainu, € 4acTHHOIO HalliOHAABHOTO 3aKOHOAABCTBA YKpaiHU

(crars 9 Koncruryuii Ykpainu). 85
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TakuM 4YHMHOM, BUHHKAIOTh IIEBHI HPO6ACMI/I IIOAO peaAi3allil BKa3aHMX

‘ KOHCTUTYLIMHHUX ITOAOXKEHD, SKi IIOASITAIOTh Y BU3HAYEHHI:

— TO-IepIlE, IKUM YMHOM CIIBBIAHOCATBCS MK coboro Koncrurynis Ykpainu
Ta YMHHUU MDKHAPOAHHI AOTOBIP SIK YaCTHMHA HAllIOHAABHOTO 3aKOHOAABCTBA,
HAaBiTh SAKIIO II€ MDKHAPOAHMH akT, parudikoBanuii Bepxosnoro Paporo
Yipainu;

— 1o Apyre, yu € Koncrurynis YkpalHu akTOM BUIIOT IOPUAUYHOI CHAH AHIIIE
AAST BHyTpimeo'i CUCTEMHU IIPaBa, Y4 HOT0 Tpe6a pO3IAsSIAATH B IIUPOKOMY
CEHCI.

o s maro Ha yBasi — KpalHa XO4Y€ CaMOI3OAIOBATHUCS 3 LIIEI0 KOHCTHTyuieIO
9M BOHA XOYE€ PO3BMBATHUCA B PYCAl iCHyIOYHX 3000B’13aHb? 3oKkpeMa, YU MOXKHA
BBA)KaTH, IO IPOLEC raobaaizarmii 3aBEPUICHO? Ha momwo AYMKY, BiH TPHBAE€, i
YkpaiHa Oepe yuactb y HbOMy. Mu He MOXXEMO CKa3aTH: MU 6y,A,€MO JKUTH TaK, SIK
HaM 3aMaHETbCs, a BECh CBIT Hexail kuBe mo-iHmomy. To6to Ykpaini morpibHO
3HAWTHU CBOE MicIie y cBiTOBOMY npaBonopsiaky. Lle Bukauk aaa Yipainu, Ha sSKuit
MU MAaEMO AQTH BIAIIOBIAbD.

3araAbHOBIAOMO, IO npu paTHcI)iKauil' AOTOBOPIB AEpP>KaBH HEPIAKO PO6A5{Tb
NIEBHI 3aCTEPEXXEHHS, BUXOASYU 3 IPUHLIUAITY Cy6CI/I,A,iapHOCTi Ta KEPYIOYUCh TUM, IIO:

— MO-TIEPIE, AESAKI TOAOXKEHHS MIDKHAPOAHOI'O aKTa HE 3aBXXAH BIATIOBIAAIOTD

KOHCTHUTYLII KPalHU;

— MO-APYTE, ACPXKaBU PO3YMIIOTb, [0 HE MOXKYTb BUKOHATH BCi 30008 s13aHHL,
a TOMY POOASITb 3aCTEPEXKEHHSI: Iie MU paTU(IKYEMO, a i€ — Hi.

B Vkpaini Takoxx He paTHdiKOBAaHO HM3KY ITOAOXKEHb MiIKHAPOAHMX aKTiB,
0COOAMBO B YaCTHHI, IO CTOCYETHCS COLI{AABHO-CKOHOMIYHUX IIPaB AIOAUHU —
Y ACPXXaBU HEMAa€E MOXAHMBOCTI ix 3abesmeuntu. He BukamoueHo, mo HeBAOB3i
MDKHAPOAHI CYAH 33AOBOABHATHMYTh IO30BU IpoMapsH. I mo Toai pO6I/ITI/I A€p>KaBi?
Tit noTpibHO KiabKa OIOAXKETIB AMIIE AAsL 320€3IICYCHHS BUKOHAHHS BHYTPILIHIX
3aKOHIB, He KXKY4H BXXE PO MDKHAPOAHI 30008 s13anHs1. Tomy Tpeba BpaxoByBaty,
10 KOXKHA HAIliOHAAbHA CHCTEMa Ma€ CBOI OCOOAMBOCTI, i BOAHOYAC AIATH Ha
nepcreKkTuBy. SKui BeKTOp PO3BUTKY 06HpaeMo: AE€MOKPAaTH4Hi, €BPOMNEHCHKi
LIHHOCTI — I LIMM IIASIXOM HAYTb AEpKaBa Ta CYCIIIABCTBO, YU 06HpaeMo IHIIUH



masx — asiaTcekmii? Lle Tak camo, sIK BIAIIOBICTH 3apa3 Ha NMUTAHHSA: € B YKpaiHi
arpecop 4 HeMae, € arpecia Pocii 4u Hi, K10 BOHA mATpUMYE 6otioBukis AHP
i AHP? Tak, HIATPUMYE. [ToaibHI 3amuTaHHA BHUHUKATUMYTh ILOPa3y ILOAO
KOHKPETHHUX 30008 A3aHb Yipainn.

Po6oraHamoro Komnrpecy sixpas i cBiAYHTb IPO T€, [0 HAM Tpe6a ITYKATH IASIXH
AASL AOTPUMAaHHS €BPOIENCHKOIO BEKTOPY PO3BUTKY 3 yPaXyBaHHAM HalliOHAABHUX
0cobAMBOCTEN KOXKHOI KpalHu.

Mu x posymiemo, xto nucas Koncruryrito Yrpainu 1996 poky, mu posymiemo,
1[0 BOHA € HaIliBCOLliaAiCTHUYHOIO. Aae BOHA Taka, siKa €. MosxHa TAYMa4HUTH AYX
KoHcTHTy1LIil B ChOrOAHIIIHIX YMOBaX, MOXKHA iHAKIIIe AUBUTHCS HA Ti Y iHII 1T CTaTTi,
tomy Koncrurynifinuit Cys YkpalHu HaMara€tbcsi HPUCTOCYBaTH, OCYYaCHUTH
KOHCTI/ITyuiIO YKpa'iHI/I. Aae € 11 meBHI MexXi, SIKI HE MOKHa NEPECTYNUTH — MPMI
3a60p0HH B KoncruTynii, npsmi npunucy, i 110 0COOAUBICTD HAIIIOI HAIlIOHAABHOL
Koncrurynii Tex tpeba posymiru i BpaxoBysaTu.

,A,pyrnﬁ MOMEHT, Ha KOMY 51 XOTiB 6u 3YNMHUTUCS, CTOCYETHCS AOCBIAY iHIIHUX
KOHCTUTYLiHHUX cyaiB. ITani Toma bipmonTieHe HaBOAMAQ HAaM IIpeLIEACHTHY
npakTuky. IIpodpecop Marriac XapTBir Texx Haroaomysas, o B 1bOMY IHTaHHI
Tpeba Oytu obepexanmu. OAHAK € NeBH PillleHHS KOHCTUTYLIFHUX CYAIB Y TOAIOHMX
cuTyanisx i e npotuaexHi pimenns. Lle crocyerscs npakruxu Koncrurynifinoro
Cyay Yxpainmy, iHmux koHcTUTYLiHHUX cyAiB i npakTuku €CITA. Bepxosamii Cya
CITA Takox 3MiHIOBaB CBOIO IMPAKTHUKY B pisHHX crpaBax. Kurrsa sMiHIOETbCS —
TOAL AYMaAM TaK 1 CIIPaBM BUPIIIYBaAU BIAIIOBIAHO, CbOTOAHI AYMa€EMO iHaKMIIE — 1
CIpaBy BUPIIIYEMO iHAKIIE.

€ neBHi Tpaauuii y xoxuHoro cyay. Aas Koncruryniiinoro Cyay Ykpainu,
HANPUKAAA, HE XapaKTEPHO HABOAUTH B CTPYKTYPi pillleHHS NMOpPiBHSAAbHE IIPaBo,
a aas Koncruryniitnoro Cyay MoapoBu — e Bxe 3Buyaiina piv. Ha moro aymky,
SKIIO HE B PillleHHI, TO X04Ya 6 y MaTepiaAax, sIKi BUBYA€ CYAAS, TOTYIOYHCh AO
BUpIIIEHHS CIpPaBH, IMOBUHHI 6yTI/I M aKTH MDKHAapOAHOTO IpaBa, 1 MpaKTHKa
KOHCTUTYLIMHHUX CYAIB. TyT HaM MOke cepio3Ho Aoonomort Beneniancska Kowmicis
(i Mu B pesoAroLil PO 1€ MUILEMO), TIABKH Tpeba 3BepTaTHCS A0 Hel i OTpUMyBaTH
1110 [IPaKTHUKY, a TakoX pakTuky ECITA y moaibHux cripaBax, 30KpeMa BUCHOBKH
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‘ camol Beneniancekoi Komicil Ta iHIIMX MOBaXXHUX MIDKHapOAHHX OPraHiB. HPOTC
‘ BUHMKAE 3aIUTAHHA: YM BApPTO Ii¢ IPOIMCYBAaTH y pimeHHi? Aeski Moi KoAseru

BBa>KaIOTh, 11O HE HOTpi6Ho pO6I/ITI/I y pimennsx Koncruryniitnoro Cyay Ykpainu
TaKi BUKAAAKH, HA MOIO 5K AYMKY, TaKy IPaKTHKy MOXKHa 6on 6 3aIIPOBAAMTH.

I Tperiit MmoMeHT. 32 9 poKiB MOEI KaaeHLIT 5 nmobauyuB 3MiHU, SKi CTAAUCH y
CEPEAOBUII KOHCTUTYLIMHHMX CYAIB PI3HHX KpaiH. HPO6ACMI/I BUHHKAAU 1 B
Yropmuni, i B Tap>xukucrani, i B Koncruryuniitnoro TpH6yHaAy IToabcbkol
PCCHy6AiKI/I, 1 B KOHCTUTYL[IHHUX CYAQX Tpr‘-I'-II/IHI/I Ta YKpaiHu.

Xouy Haraaary, o 24 aotoro 2014 poky 6yao mpuitHsTo nocranoBy BepxoBHol
Pasu Yipainm, B skift AaHo moaitnuny oninky Pimennio Koncruryniitnoro Cyay
Ykpainu Bia 30 Bepecus 2010 poky 1m0A0 NOpPyIIEHHS KOHCTUTYLIIHHOI TPOIIEAYpPU
yxBaseHHs 3akony N® 2222 npu BHeceHHi 3MiH A0 Koncruryuii Ykpainu. Ilani
Toma BipMOHTieﬂe 3rapyBaAa MPO €KCKAIO3UBHHUM KOHCTUTYLIIMHUN KOHTPOAb 3a
BHECECHHAM 3MiH A0 KoHctutynii. Lle Tak, ase B YkpaiHi sHalllmAn KpaiHbOro —
Koncruryniiinuit Cya Yxpainu. Ilpu mpomy Tp66a 4EeCHO BU3HATU: MAPAAMEHT
HOPYLIMB KOHCTUTYLIIHHY IPOLIeAypy BHeceHHs 3MiH A0 Koncrurymniil Ykpainu. Yci
1€ BU3HAIOTh. AAe 110 po61/1T1/1 Kouncrurynifinomy Cyay? 3anatomuru odi i ckasary,
10 Bce 6yA0 A06pe? Aae K 11e He Tak — OYAO IIOPYLICHO KOHCTUTYLIHHY HPOLIEAYPY
BHeceHHs 3MiH A0 Koncrurynii Yipainy, i Koncrurynininuit Cya Yipainu Ha ne
IPSAMO BKa3aB. Mo pO6I/ITI/I, SIKIIO BiH BU3HAB HEKOHCTUTYILIIMHUM 3aKOH? Sk aAlsTH
Ilpesupcury Ykpainu, Bepxosniit Papi Ykpainu, Kabinery Minictpis Ykpainu,
4yuM kepyBaTHcsa? I JapaaMeHT MaB MOXKAMBICTD Y KOHCTUTYLiTHHH cnoci6 sMiHUTH
KOHCTI/ITYLIiI-O YKpaIHI/I, aA€ IJbOTO HE 3p06HB. IToAiTUKM 3HAUIIAM BUHHOTO —
Koncruryniiinuit Cyp Ykpainu, HOpyImHUAN KPUMiHAABHY CITPAaBY IPOTH CYAALB, SIKi
yXBaAOBaAHU pimeHHs. Boke Tpu poku TpuBae caiacto. Lle i € To# camuit THCK, 110
3acTOCOBYEThCS AO cyaaiB Koncrurynifinoro Cyay Ykpainm.

Bipomo, mo xoxxHUMI KOHCTUTYLIMHUM CyA TIPOXOAUTBH CTaAll 3aCHYBaHHA,
CTAaHOBACHHS, PO3BHTKY, 3aHEMaAy, Hiafiomy Tomo. fkmo roBopuru mpo
Depcpansunit Koncruryniiauit Cyp Pecny6aixu  Himewunna, To, sk Kake
npodecop Parinep ApHOABA, BiH € CAMOAOCTATHIM i 6araTo POKIB ITPaIfIO€ YCIiNIHO.
I Mu papieMo CIiAKYBaHHIO 3 HIMEIBKUMH KOACTAaMH, IIEPEHMAEMO IXHIH AOCBIA,



iHyemo Bucokuil aBropureT 1poro Cyay. Aymaio, Iie IIOB513aHO i 3 MEHTaAiTeTOM
HapoAy. Y Hac iHIIA ITOAITHYHA CUTYyallis, iHIINH MEHTAAITET — MU CIIOAIBAaEMOCH,
IO CUTYyallisl 3MIHIOBATUMETbHCS Ha KPalIle, aA€ Tpe6a PpO3yMITH i BpaXOByBaTH, IIO B
KO>KHIH KpaiHi — CBOI 0cOOAMBOCTI MTOAITHYHOT CHUTYaLlil.

ToMmy s1 po0OAl0 BHCHOBOK, IO BCIM KOHCTUTYLIMHMM CyAaM IIOTpiOHa
HmiATpHUMKa Ha piBHI Acorianil KOHCTUTYIIHHOTO IPAaBOCYAASL. Tax, MU He MOXEMO
BKA3aTH TiM 9M IHINIMA AE€P>KaBl, IO 1 K pO6I/ITI/I, aA€ BHCAOBUTH 3aHENOKOEHHSI,
3ayBa)KMTH IOAITHKaM, IO HE MOXKHA TUCHYTH Ha KOHCTUTYLIMHHUHI CyA — i€ Hall
NPIOPUTETHUI 000B 30K 3aAAS 3aXMCTy Ta 3abe3nedeHHs MOBHOLIHHOIL AISIABHOCTI
KOHCTUTYLIMHOIO CYAYy KOXKHOI KpalHM.

Toxx Mu Ayxe BASMHI 32 MOXKAHBICTb 3ycTpiThcs B YKpaini i obrosopuru
IIUTaHHs, B TOMY YUCAl HE3AAE€KHOCTI KOHCTUTYLIIMHHUX CYAIB, PO IIO MIIAOCS Ha
ChbOTOAHILITHBOMY 3aCiAaHHI.

Aymaro, o B pe3oAloliii, IKy MH CbOTOAHI YXBAAHMMO, a TaKOXX Ha 3acipaHHI
TenepaabHoi acambaei Aconjianii Hammx cyAiB My 1ie BiaA0OpasuMo, 00 miATpuMaru
KOHCTUTYLIMHI CYAH Y LIbOMY HalIpsMi.
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Yurii Baulin,

Acting President of the Association of Constitutional Justice

of the Countries of the Baltic and Black Sea Regions,

Acting Chairman of the Constitutional Court of Ukraine,

Doctor of Law, Professor,

Full Member of the National Academy of Legal Sciences of Ukraine

KEY ISSUES OF THEORY AND PRACTICE
OF MODERN CONSTITUTIONAL JUSTICE

One of the key issues of theory and practice of modern constitutional justice,
which, in my opinion, is appropriate to consider during the discussion at the
Second Congress of the Association of Constitutional Justice of the Countries of
the Baltic and Black Sea Regions concerns the correlation between the provisions
of the national constitutions and international commitments of each country, in
particular Ukraine. It starts with the fact that there is the constitution of the country,
which has the highest legal force, at least within the territory of this country, and
there are international commitments of the country — acts of international law. For
example, for Ukraine it is the Convention for the Protection of Human Rights and
Fundamental Freedoms (hereinafter referred to as the «Convention» ), as well as
the Law on the Implementation of the Judgments and Application of the Case-Law
of the European Court of Human Rights.

Ukraine is a member of the Council of Europe and it has ratified the Convention,
and thus, we have international commitments, but we should also take into account
the national specificities of our Constitution. If Ukraine intends to conclude an
international treaty, but it contradicts the Constitution of Ukraine, the conclusion
of such an international treaty is possible only after making appropriate changes to
the Constitution of Ukraine. Existing international agreements, the consent to the
binding nature of which was granted by the Verkhovna Rada of Ukraine, are part of
the national legislation of Ukraine (Article 9 of the Constitution of Ukraine).



Thus, there are certain problems with the implementation of these constitutional
provisions, which are rooted in:

- how the Constitution of Ukraine and the existing international treaty
interrelate as part of national legislation, even if it is an international act,
ratified by the Verkhovna Rada of Ukraine;

— is the Constitution of Ukraine an act of higher legal force only for the
domestic system of law, or should it be considered in a broad sense?

What do I mean — does the country want to self-isolate with this Constitution
or does it want to develop in line with existing international commitments? In
particular, can we assume that the globalisation process is over? In my opinion, it is
ongoing, and Ukraine is participating in this process. We cannot say: we will live as
we want, and let the whole world live differently. That is, Ukraine needs to find its
place in the world order. This is a challenge for Ukraine, which we need to answer.

It is well-known that when ratifying treaties states often make certain reservations
based on the principle of subsidiarity and guided by the fact that:

— firstly, some provisions of the international act do not always correspond to

the constitution of the country;

— secondly, the states understand that they cannot fulfill all the obligations,
and therefore make a reservation: we ratify this, and we do not ratify that.

A number of provisions of international instruments have not been ratified
by Ukraine too, especially with regard to social and economic human rights — the
state does not have the opportunity to ensure them. It is possible that soon the
international courts will satisfy the claims of citizens. And what should the state do
then? It needs several budgets only to ensure the implementation of domestic laws,
not to mention international commitments. Therefore, we must take into account
that each national system has its own specific features and at the same time to act in
perspective. What vector of the development do we choose: democratic, European
values — and the state and society go this way, or shall we choose another way —
the Asian one? This is the same as answering the question: is there an aggressor in
Ukraine, Russia’s aggression or not, does it support the fighters of Luhansk National
Republic and Donetsk National Republic? Yes, it does. Such questions will arise
each time with regard to specific commitments of Ukraine.
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The work of our Congress shows that we need to look for ways to comply with
the European development vector, taking into account the national peculiarities of
each country.

We are aware who wrote the Constitution of Ukraine in 1996, we understand
that it is semi-socialist. But it is what it is. We could interpret the spirit of the
Constitution in today’s conditions, we could look at some of its articles differently,
so the Constitutional Court of Ukraine is trying to adapt and modernise the
Constitution of Ukraine. But there are certain boundaries that cannot be crossed —
direct prohibitions in the Constitution, direct orders, and this feature of our national
Constitution must also be understood and taken into account.

The second point I would like to raise concerns the experience of other
constitutional courts. Mrs. Toma Birmontiené¢ gave us examples of jurisprudence.
Professor Matthias Hartwig also emphasised that care should be taken in this
matter. However, there are certain decisions of the constitutional courts in similar
situations and there are opposing decisions. This applies to the jurisprudence of
the Constitutional Court of Ukraine, other constitutional courts and the ECHR
case-law. The US Supreme Court also changed its practice in various cases. Life
is changing — at that particular time they thought in that way and the cases were
considered accordingly, today we think differently — and we decide differently.

There are certain traditions in every court. For the Constitutional Court of
Ukraine, for example, it is not typical to present comparative law in the structure
of its decisions, and for the Constitutional Court of the Republic Moldova it is
already an ordinary matter. In my opinion, if not in a decision, then at least in the
materials being studied by the judge, in preparing for the case, there should be acts
of international law and the constitutional courts case-law. The Venice Commission
can seriously help us in this matter (and we mention it in the Resolution), but we
should just appeal to it and to get this jurisprudence, as well as the case-law of the
ECHR in similar cases, in particular the opinions of the Venice Commission itself
and other respectable international bodies. Yet, the question arises: is it worth
prescribing in the decision? Some of my colleagues believe that it is not necessary to
make such remarks in the decisions of the Constitutional Court of Ukraine, in my
opinion, such a practice could be introduced.



And the third point. During nine years of my tenure, I have seen the changes ‘ DISCUSSION

that have occurred in the constitutional courts of different countries. There have ‘ AMCKYCIS TA

been problems in Hungary, Tajikistan, the Constitutional Tribunal of the Republic OBIOBOPEHHS
of Poland, and the Constitutional Courts of Turkey and Ukraine.
I would like to remind you that on February 24, 2014 the Verkhovna Rada S

ASSOCIATION OF CONSTITUTIONAL
JUSTICE OF THE COUNTRIES OF TH

of Ukraine adopted the resolution, which provided the political assessment of
the Decision of the Constitutional Court of Ukraine dated September 30, 2010
concerning the violation of the constitutional procedure for the adoption of the Law

L
3

No. 2222 when amending the Constitution of Ukraine. Mrs. Toma Birmontiené
referred to the exclusive constitutional control for amending the constitution. This
is true, but Ukraine has found the Constitutional Court of Ukraine responsible for
this. At the same time, we must honestly admit that the parliament had violated
the constitutional procedure for amending the Constitution of Ukraine. All of this
has been recognised. But what should the Constitutional Court do? To close its
eyes and say that everything was fine? But this is not the case: the constitutional
procedure for amending the Constitution of Ukraine had been violated, and the
Constitutional Court of Ukraine explicitly stated this. What should I do if the Court
declared the law unconstitutional? What should the state do today, tomorrow, the
day after tomorrow? How should the President of Ukraine, the Verkhovna Rada
of Ukraine, the Cabinet of Ministers of Ukraine act, what to be guided with? The
Parliament was able to change the Constitution of Ukraine constitutionally, but
it did not. Politicians found the culprit — the Constitutional Court of Ukraine,
initiated criminal cases against judges who adopted the decision. The investigation
has been under way for three years. This is the same pressure that applies to judges of
the Constitutional Court of Ukraine.

It is known that each constitutional court passes the stages of foundation,
formation, development, decline, recovery, etc. Speaking about the Federal
Constitutional Court of Germany, Professor Rainer Arnold says that it is self-
sufficient and has been successful for many years. And we are glad to communicate
with our German colleagues, take their experience, appreciate the high authority
of this Court. I think this is associated with the mentality of the people. We have 93
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‘ a different political situation, different mentality — we hope that the situation will
‘ change for the better, but we must understand and take into account that each

country has its own specific features of the political situation.

Therefore, I conclude that all constitutional courts need support at the level
of the World Conference of Constitutional Justice. Yes, we cannot indicate to one
or another state what and how to do, but to express our concern, to point out to
politicians that they cannot put pressure on the constitutional court — this is our
priority duty in order to protect and ensure comprehensive functioning of the
constitutional court of each country.

Thus, we are very grateful for the opportunity to meet in Ukraine and discuss
issues, including the independence of the constitutional courts, as discussed at
today’s meeting.

I think that in the Resolution we are going to adopt today, as well as at the
BBCJ General Assembly, we will reflect it in order to support the constitutional
courts in this area.



MATERIALS OF THE PARTICIPANTS
OF THE 2"° CONGRESS

MATEPIAA YHACHHKIB
APYTOI'O KOHTPECY



MATERIALS
OF THE PARTICIPANTS
OF THE 2" CONGRESS

MATEPIAAM
YYACHHMKIB
2-ro KOHI'PECY

96

Boaodumup Lopbans,

3a6i0y8ay Kapeopu 0epicasno-npasosux Oucyuniin
Ma MINCHAPOOHO20 NPAsa

Xapriscokozo Hayionarvrno20 nedazoziuno2o
ynisepcumeny imeni 1. C. Cxosopodu

IIPOBAEMA B3AEMOY3TOAKEHH S
MIDKHAPOAHOTO I HALIIIOHAABHOTO ITPABA
Y 3ACTOCYBAHHI IIPUHITUITY BEPXOBEHCTBA
ITIPABA MDKHAPOAHUMU I HALIIOHAABHHUMU
CYAAMM, OPTAHAMHU KOHCTHUTYUINHOI1
FOPUCAMKIIIT

Yu e pinreHHs MDKHAPOAHHX CYAIB, EBPOIEICHKOTO CYAY 3 IIPAB AIOAUHH (,A,aAi —
GCHA) KaTETOPUYHHUM IMIIEPATUBOM AAsl HALIIOHAABHHX CYAIB Y 3aCTOCYBaHHI
IPUHIIUITY BEPXOBEHCTBA IpaBa? Iu mepebyBaroTh HALIOHAABHI KOHCTHTYLIHHI CyAr
B i€PapXiYHOMY IAIIOPSAKYBAaHHI MI)KHAPOAHHMM CYAAM Y TAYMAad€HHI NMPUHITUITY
BEPXOBEHCTBA IIPaBa, a HAI[iIOHAABHI CYAH — Y HMOTro 3acTOCyBaHHi? Y IyHKTi 2
IpOEKTy pesoaolil Apyroro xoHrpecy Acorianii KOHCTUTYI[ITHOTO IPaBOCYAAS
KpaiH perioHiB baariiicbkoro Ta YopHoro mMopis (AaAi - KOHrpec), (o) BiA6YBC5I
1-2 uepsus 2017 poky y m. Xapkosi, yyachukam KoHrpecy npomonysaaocs,
30KpeMa, TakKe (l)OpMYAIOBaHHﬂ: «...OpraHd KOHCTUTYLIHMHOI IOPUCAUKIIiI
30608 s13ani BpaxoByBartu pimennas €CITA npu taymadeHHi HOPM HaLliOHAABHOTO
IpaBa i KOHCTUTYLII, TOOTO nocrynoso inrerpysaru pimenns ECITA y narionaarne
npaBo. 3AKOHOAABEIIb MOXKE BIACTYIIATH BiA BUMOT Mi>)XHAPOAHOTO AOTOBOPY AHIIIE
Y BUHATKOBHMX BUIIAAKAX, nepeA6aquI/1x MI>KHApOAHUMHU AOTOBOPAMH, i AUIIE TOAL,
KOAHU Li¢ HEOOXIAHO AAS 3aXHCTy $YHAAMECHTAABHUX HAIIOHAABHUX KOHCTUTYLIIHHUX
NPUHLHMIIIB > .

Y BuCTymax, 3alIUTaHHAX Ta BiAIOBiAsX y4yacHUKiB KoHrpecy BHsBACHO Taki

OCHOBHI ITO3HUIIil:



— BEPXOBEHCTBO IPaBa B MDKHAPOAHOMY, €BPOIECHCHKOMY Ta HAI[iOHAABHOMY
BHMIPax € OAHI€I0 3 akTyaAbHHX IPpo6aeM Taymadenns npasa (FO. Bayain);

- Koncruryniinuit  Cys VYxpainu € opraHoM ¢QOpPMyBaHHS €AHUHOIO
npasoposyminns (A. CeaiBanos);

— IIpaBa AIOAMHH — Li¢ T€, IO Hac 00 €AHYE, aAe IPaBo Tpebha 3HAXOAUTH Y
BAACHIN KpaiHi, a HE B €Bponi. Ha e CIIpsAMOBaHa KOHCTUTYLIIMHA peQ)opMa
B Ykpaini (M. Eu6epr);

- pimenns €CITA Ta iHmUX HaliOHAAPHUX KOHCTHTYIHMHHUX CYAIB CTalOTh
AXepeaamu nipasa B Ykpaini (B. Taniit);

— BEPXOBEHCTBO IpaBa Iepepbadac 00OB'SI3KOBE BUKOHAHHS KpalHAMH PillIcHb
MikHApoAHHX cyAiB, ECITA. O6rOBopeHHﬂ CITIBBiAHOIIIEHHS Mi>KHAPOAHOI
1 HaIlOHAABHOI IOPMCAMKINI CYAIB BIIAMBA€ Ha IHINI ITOTASIAM. Tak,
HAIIPUKAAA, Y CIIPaBi GpiHCHKOI CTYACHTKH CTOCOBHO 3HAXOAXKCHHS PO3IL SATh
XpucTa B HaBYaABHHUX 3aKaapax basapil Koncrurynifinuit Cya BU3HauMB ix
PO3MilLLCHHS TAKUM, 11O BiAoBiaae 6aBapcbkiil Tpaaunii. [Tpobaema abopris
y BaBapii Takox Bupimyerscst inaxiue, Hix acinae (M. Xaptsir);

- Koncruryniinuin Cya ®PH y 1986 poui 3PO6I/IB 3aCTEPEXKEHHS ILIOAO
KepyBaHHs y KpaiHi XapTiero IpaB AIOAUHH i OCHOBOITIOAO)KHHUX cBO6OA
Esponeiicskoro Coroay i pimenusimu €ECITA potu, Aoku BoHU He OYAyTH
cynepeunTy HiMenpkuM, Toal PPH Moxke moBepHyTHCS AO BAACHHX IPABOBHX
Axepea. 3rigHo 3i crarreo 8 Koncruryuil IToabii eBponeiiceke mpaso He
Moxke OyTH BHILUM 32 BAacHe HauioHaabHe. 3araaoM y €C icHye Tak 3BaHe
«Msike» (AeKAapanii, pekoMeHAaLii Tomo) i «KopcTke» (30608’ s13y104€)
npaso (P. Aproasa).

ABTop 1BOrO MaTepiaAy npuBepHyB yBary ydacHukiB Konrpecy ao crarri 29
3araapHol Aekaapanil npas aropurn OOH, sika 3a 3micToM mpsMo moB’s3aHa
3 4acTuHOW Tperhoro [Ipeambyan Aexaapanuii npo HeoOXiAHICTH 3aXMCTy IpaB
AIOAMHH BEPXOBEHCTBOM IIPaBa. Uaernest IO Te, 10 KOKHA AIDAUHA MA€ HE TIABKU
npasa, a I 000B’I3KU NEPEA CYCIIABCTBOM, Y SIKOMY TIABKHM I MOKAMBHH BiAbHHI
i moBHmit posBuTok Ii ocobucrocti. Tomy crartst 29 Aekaapauii nepeabadae
MO>KAUBICTb OOMEXEHHSI AIOAMHU y 3AIMCHEHHI CBOIX IpaB i cB0OOA 3aKOHOM
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BHUKAIOYHO 3 METOIO 3a0€3IIeYeHHS HAAC)KHOTO BU3HAHHA I ITOBaru npas i cBobOA
IHIIMX Ta 3aAOBOACHHs CIIPAaBEAAMBUX BUMOI MOpPaAi, IPOMAACBKOTO MOPSAKY i
3araAbHOIO AOOPOOYTY B ACMOKPATHYHOMY CYCIIABCTBI'.

Y AMCKYCIisIX CTOCOBHO l'IpO6ACMI/I CIIIBBIAHOIIECHHS FOPUCAHUKIII MIKHAPOAHMX 1
HAllIOHAABHMX CYyAiB, OpTraHiB KOHCTUTYIIIMHOI IOPUCAMKIIII y 3aXUCTi NPAB AIOAMHU
1 TAyMa4deHHI BEPXOBEHCTBA IIPaBa HE CAiA 3a6yBaTI/I, mo o0’eAHaHI Hallil Bce Ime
HAAEXKaTh AO PI3HUX NPABOBHUX CHCTEM i3 PI3HMM IPABOPO3YMIHHSM, Y TOMY YHCAl
PO3YMIHHSM IIPaB AIOAUHHU. Ihobaaisamis Hapasa IIPaBaM AIOAMHH IIPAaBOBUH CTaTyC
YHIBEPCAABHOI LIMBIAI3ALIIMHOI L[IHHOCTI, aA€ BOHA € NPOLECOM, a HE 3aBEPLICHUM
sBuIeM. TAo0Oaaisanis me He npuBeAd A0 POPMYBAHHS €AHMHOI 3araAbHOAIOACHKOT
LMBiAi3aIil, i KOHKYPEHIIis YU HaBiTh KOHQAIKTHI 3iTKHEHHS PI3HHUX THUIIB i BHAIB
LIMBIAI3a11i} € PEAABHICTIO HE TIABKU B MDKHAPOAHOMY, 4 M Y EBPOINENCHKOMY IIPOCTOPI.
Lle crocyeTbes i 3araAbHOTO PO3yMiHHS ITPaBa Ta IIPAB AIOAMHH, i KOHKPETHHUX ITPaB y
KOHKPETHHX CYCITIABCTBAX, KOHKPETHHX 0OMeKeHb THX Y1 1HITHX pas i cBOOOA.

Aoci HeCIIPOCTOBHUMH 33 AHIIAIOTHCS OCHOBHI BUCHOBKH 3 AomoBiAl {. Aanopru
«Trobaaizamis i BEPXOBEHCTBO IpaBa. Aesiki CyMHIBH BeCTQAABLI >, IPEACTABACHOT
Ha XXII Bcecitabomy konrpeci 3 ¢isocodii mpasa 2005 poxy y m. Ipanasa,
PO aCHUMETPII0 MK COIIIaAbHO-EKOHOMIYHOIO raobanizamiero i raobaaiszariero
IOPUAMYHOW0, TIPO AciUT TA0OaABHOrO IpaBa (me icHye HaAHaITiOHAABHOTO
i rA0062aABHOIO IIPaBOBOIO PEIYAIOBAaHHS, He ICHYE 1 TAOOAABHOIO CYyAAL, CYAY;
KpUMiHaABHE NPABO CIOBIAYE NMPUHLUII TEPUTOPIAABHOCTI, 3a SIKUM 3aCTOCYBaHHS
3apy6i>KHoro KPUMIHAaABHOTO IIpaBa 3a60pOHCHO, TOMYy AisiabHiCTS MidkHApOAHOTO
KPUMIHAABHOTO cyAy € HeepekTuBHOW)™ ITpo ckaaaHomi peaaisawii BepxoBeHcTBa
IpaBa B YMOBAaX IOPHAMYHOTO IMAIOpaAisMy Himaocs takox Ha XX VI BcecBiTHpoMy
KoHrpeci 3 pirocodil mpasa i coriaarrol dpisocodil 2013 poky B M. beay-Opisonri’.

! 3araapna Aexaapanis npas atoanan OOH; Ipuitnsra i mporosomena B pesoatonii 217 A (III)
Tenepaabnoi Acambaei Bia 10 rpyans 1948 poky [EAeKTPOHHI/Iﬂ pecypc]. — Pexxum aocrtymy:
http:// zakon 3. rada. gov. ua/ laws/ shov/ 995015

> Aamopra @. Thobaamsanus u BepxoBeHCTBO mpaBa. Hexortopble comuenns Bectdasbua /
®. Aanopra // ITpobaemu dirocodii mpasa. — 2006-2007. — Tom IV-V. - C. 37, 40.

3 Autonos M. IlpaBa AIOAMHH, AEMOKpATis, BEPXOBEHCTBO IIPaBa Ta CyYacHi COLliaAbHI BUKAMKH
y cKAapAHHUX cycriaberBax / M. AnTtonoB, C. Makcumos // Ipaso Yipainu. — 2013. - N2 12. — C. 326.



Ykpaincobkuil  pocaianuk I1. PabiHoBuy KkoHCTarye mnpoGaeMy HeycyBaHHOCTI
U HE3AOAAHHOCTI IAIOPAAi3My NPaBOPO3YMiHHS, 3aBASIKM 4OMy Taki Teopil He
MOXYTb HE 6yTH pisHUMHU. 3aBAaHHA CTBOPEHHS YHIBEPCAABHOI TEOpil IIPaBa, sIKa
y3araAbHHAQ CYyTHICTD i 3aKOHOMIPHOCTI HaIliOHAABHOT'O 1 M>KHAPOAHOTO ITPAaBOBOTO
PETYAIOBAaHHS, 1€ TIABKU ITPOITOHYETHCS AO posB’ﬂsaHHﬂl.

HaBeaeHi npukaasn HayKOBUX BUCHOBKIB IJOAO IIPOOAECMHY, SIKA POSTASIAAETHCSL,
3HAXOAATD IATBEPAKEHHA B cydacHUX AokyMenTax OOH, Esponericekoro Coroay.
Tax, y posrasinytiit 16 Gepesnst 2012 poxy Ha 66-i1 cecii Tenepaabnoi AcamOaci
OOH aonosiai IenepassHoro cexperapsi «IuHEHHS IpaBOCyAAs: Iporpama Alif
31 3MIITHEHHs BEPXOBEHCTBA IIPaBa Ha HAILIIOHAABHOMY I MDKHAPOAHOMY PIBHSX>»
OKPEMHUM I SITUM IYHKTOM CTBEPAXKYBAAOCS, IO XO4Ya BIAIIOBIAAABHICTH 32
3abe3rneyeHHs BEPXOBEHCTBA IIpaBa Ha HAI[iIOHAABHOMY 1 MIKHapOAHOMY pPiBHSX
aexutb Ha AepkaBax — dyaeHax OOH i ix nHaceaenni, OOH rorosa HapaBatu im
AOTIOMOTY B IbOMY Ha Y3TOAJKEHIH Ha Mi>KHAPOAHOMY PiBHI HOPMaTUBHIH 6azi. OaHak
IIsl AOIIOMOTa Ma€ I'PYHTYBAaTHCsS Ha <«HAal[iOHAABHOMY IIParHeHHi B anB’xsui AO
HaI[{lOHAABHOTO KOHTeKCTy»”. Y myHkTi 11 Aekaapauil Hapaau Ha BUCOKOMY piBHi
Tenepaabnoi Acambaci OOH 3 muTans BepxOBeHCTBA IpaBa HA HAIIOHAABHOMY i
MbKHapoAHOMY piBHsX (IpuitHATIH pesoaouieio 67/1 Tenepassnoi Acambaci OOH
BiA 24 Bepecrs 2012 pOKy) BH3HABAAACS BAXKAUBICTD HalliOHAABHOI CAMOCTIMHOCTI B
MMUTAHHSAX 320€3MIeYeHHS BEPXOBEHCTBA IIPaBa, 3MIITHEHHS IHCTUTYTIB ITPABOCYAAS 1
Oe3nexu, sIKi, 30KpeMa, BPAaXOBYIOTb HOTPC6I/I 1 1IpaBa BCIX AIOAEH, 3BMIITHIOIOTb AOBIPY 1
3a0XOYYIOTb COLIIAABHY EAHICTD CYCIIIABCTBA Ta €EKOHOMIYHE HpOI.[BiTaHHﬂ3.

! Pabinosuu I'T. [Tpo6aema popmyBaHHs yHIBEpCaABHOI TCOPII IpaBa SIK CHIABHOI KOHLICIITYaABHOL
OCHOBHU TeOpiil HalliOHAABHOTrO mpaBa i MikHapopHoro mpasa / I1. Pa6Ginosuy // Ilpaso Ykpainu. —
2013. - Ne 5. - C. 241.

> OTnpaBacHHE NPAaBOCYAMs: IPOTPaMMa ACHCTBUII IO YKPENACHUIO BEPXOBEHCTBA IpaBa Ha
HALIHOHAABHOM U MEXAYHAPOAHOM YPOBHsX : AOKAap Ienepaabnoro cexperaps OOH, 16 mapra
2012 roaa, A/66/749 [Eaexrponnmuii pecypc]. — Pexxum aoctymy: https://documents-dds—ny.un.org/
doc/UNDOC/GEN/N12/267/03/PDF/N1226703.pdf ?OpenElement

3 AeKAapanysi COBEIaHUs Ha BBICOKOM ypoBHe [eHepaabHOI AccaMbAeH 10 BOIPOCY O BEPXOBEHCTBE
IIpaBa Ha HALMOHAABHOM M MEKAYHapOAHOM ypoBHsx [Eaexrponmmii pecypc]. — Pexum pocrymy:

https:documents-dds-ny.un.org/doc/UNDOC/LTD/N12/51653/PDF/ N1251653.pdf 2OpenEleme
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E€sponericskuit Co3 y M>KHAPOAHOMY ITPaBi BUPI3HAETCS CYTTEBO OiABIIOLW,
HiK yci kpainn — uyaenn OOH, miporo iHTerpanii sik y 3akoHOAaBYiH, Tak i B
CYAOBIH cHCTeMi 3 060B I3KOBOIO fopucaukuieio. IIpore Big3Havaroun neit ¢paxr y
«KoHTpoABPHOMY CIIHCKY 3aITUTaHb AAST OLIIHKH AOTPUMAaHHS BEPXOBEHCTBA [TPaBa >
(mynxr 40), €sponeiicoka Komicin «3a aemokpariio 4epes nmpaBo» pasoM 3 TUM
BKa3ye€ Ha BCE III€ HE3AIMICHEHHE 3aBAAHHS AOCATHEHHS IOBHOTO BEPXOBEHCTBA ITPaBa
HaBiTh y KpaiHax 3i CTaAO0 AeMOKpartiero (myHKT 29); Ha MEHILY Mipy PO3BUTKY
Mi>KHapOAHOI IPAaBOBOI CUCTEMM MOPIBHAHO 3 HAlliOHAABHMMHU KOHCTUTYLIHHUMU
1 MpaBOBUMHU CHCTEMAMU (nyHKT 40); Ha Te, WO INPUHITUII BEPXOBEHCTBA IIPaBa
HE AUKTYE BH60py MDK MOHI3MOM 1 AyaAi3sMOM, a 000OB’I3KOBICTh BHKOHAHHS
Mi>KHapOAHOT'O 3aKOHOAABCTBA, IKE CTAAO YaCTUHOIO BHYTPIlIHHOI'O 3aKOHOAABCTBA,
HE O3HAYaE, 10 BOHO 3aBXXAM IIOBUHHE MaTH BEPXOBEHCTBO HAaA KOHCTUTYLIEIO YU
3BUYAHNUM npaBoM (myHKT 48).

AekiabKa IIPUKAAAIB CTOCOBHO mopyueHol npobaemu. B o6’eananiit €ppormi
Himewyuynna BUpI3HSAETbCA CBOIM TPAaAULIMHUM KOHQPECIHHUM XPHCTHSIHCHKUM
ITAIOPAAI3MOM 1 AEPXKABHOIO ACLICHTPAAI3AIIIEIO 3 YaciB Ayrc6yp3m<oro PeAIriiHOrO
mupy 1555 poky (mpuHLMI «4us KpaiHa, TOTO i Bipa» ) i Bectgaabckoro Tpakrary
1648 POKY IIPO ACLIEHTPAAI30BAaHMH COI03 HE3AACKHHUX ACPIKaB. TOMy B BaBapi'i, sSgKa
mae BaacHy Koncrurynito 1946 poky i Koncruryniinmit Cya, oaHak He patndikyBasa
Koncruryuito ®PH 1949 POKY, MO>KE€ MaTH MiCIle CYyAOBHH 3aXHCT, HE BAACTHBUI
ycirt Himewynsi, Tum SINSIE €Bpori, KATOAUI[BKOI TPAAHLIIT PO3MIlIIeHHS po3n’;1Tb
XpucTa B HABYAABHHUX 3aKaapaX. Itaais 3 11 AaTepaHCBKOIO YTOAOIO AcpiKaBH i
KaTOAHUIIBbKOI 1IepkBU 1929 poky Tako BiA3HAYAETHCA 0COOAMBUMU 0OMEXEHHSIMU
IpaB AIOAUHU (HaanKAa,A,, npaBa Ha a6opTH). [Toabma i 6e3 popmasbHOI yroau
XapaKTEPU3YEThCS CTIMKOIO KATOAUIIBKOI MOPAaAbHO-IIPABOBOIO TPAAMIII€EIO.

[ammit aciexr npo6AeMH TAYMa4€HH: i 3aCTOCYBaHHs IPUHIUITY BEPXOBEHCTBA
IpaBa B 3aXMCTi IPaB AIOAUHM — 1€ €KCIIEPUMEHT CTBOPEHHs CYCIIIABCTBA Ha

! KOHTPOABHBII CIIHCOK BOIIPOCOB AASL OLICHKH COOAIOACHISI BEPXOBCHCTBA Ipasa. IIpunsr Ha
106-m mnacHapHoM 3acepanuu Benenmanckoit Kommccnu (BeHeum{, 11-12 mapra 2016 ropa)
[Eaextponnuit pecype]. — Pexxum aocrymy: htep://www.venice.coe.int/images/SITE%20IMAGES/
Publications/Rule%200£%20Law%20Check% 20List%20-%20 Russian.pdf



3aCapaX MYABTHKYABTYpaAiamy (To6TO AcHalioHaAisalii) B pO3BHHYTHX KpaiHax
3axo,A,y. PC3yAbTaTI/I EKCIIEPUMEHTY BM3HAIOTbCA KPU3OBUMH BHACAIAOK CTIMKOI
TEHAEHILII MDKLIMBIAI3ALIIHOI KOHTPOBEPCIMHOCTI «IAPAACABHUX CYCHIABCTB>,
CTBOPIOBAaHUX adpo-a3iaTCPKUMHU IMMIrpaHTaMH B IJUX KpaiHax 3 IX THUTYABHHUMH
HauisMmu. Taxi CYCIIIABCTBA — 1I€ €THIYHI AaHKAABH, A€ IMMIIPaHTH CTBOPIOIOTb
CBOIO YHCEABHY OiABLIICTD B OKPEMMX MiCLEBOCTAX, palOHAX MiICT 1 BAACHUH

IIPaBONOPSAOK, NiepeTBopIoounch Ha “No-go zones  (anra.) abo “Zones de non droit*

(cl)p.), IO O3HaYa€ iX GpaKTUYHY HEMIAKOHTPOABHICTD 3aKOHAM, IIPAaBOOXOPOHHUM,
CYAOBHM Ta iHIIHMM AE€P>KaBHUM OPraHaM i CAy>K6aM KpaiH, AKi MacOBO NPUUMAIOTh
iMmirpasTiB. Y pAocaipskeHHI . Barnepa «Cyaai 0e3 3aKoHy. Icaamcpka mapaseabHa
IOCTHUIIiSL 3arpPOXye Haimiil npaBoBiit acpxkasi» (Bepain, 2010) poskpusaeTsest
HEAETAAbHA YM HAIIBAETAABHA AISABHICTD INAPIaTCHKMX CYAIB Y BCIX BEAHMKHX
micrax HiMeuunHu i HecmpOMOXHICTb ACP>KaBHOI BAAAU TIPOTHUAISATH IM. Te came
3a3HAYAETBCA B AOCAipAKeHHI ¢paniryspkoro moaitosora JK. Kemeas «Oxpainn
pecrrybaixu» (2011). 3 2009 poxy mapaameHTH i ypIAH 6araTbox €BPONEHCHKHX
KpaiH II0YaAY BBOAUTHU 3200pPOHHU Ha HOCIHHSI ICAAMCBKUX CUMBOAIB Y IPOMaACHKUX
MICIISIX, Ha BYAMYHI MOAHTBH MYyCyAbMaH Towo. Baitky 2016 poky winicTp
BHyTpimHix cnpaB @Ppannil b. Kasuvos 3asBus, mo 3 rpyaus 2015 poky 6yao
3aKpHUTO 6iapmie 20 MedeTei i MOAUTOBHUX 6y,A,I/IHKiB 3a IPOMNaraHAy €KCTPEMi3My,
a MmiA 3arpo30I0 3aKPUTTA l'ICpC6YBaIOTI> e 6an3pko 120 icAAMCHKHX KyABTOBHX
o6’extiB. Konepenuis €Bponeiicbkux LEpKOB BHCTYNHAA HPOTH IPHHHSTTS
TyPC‘I‘II/IHI/I Ao €spormericpkoro Coio3y Ha MIACTaBi iCTOTHOI pisHMILI icAaMcbKOT
crrapmuHY TypeddrHu 3 XPUCTHSHCHKOIO CIIAAIIINHOIO B €Bponil.

HageaeHi paHi A€MOHCTPYIOTBH 3pasku KOHQAIKTIB y 3AICHEHHI IpaB OAHHX
AIOAEH 13 MpaBaMU IHIIUX AIOACH, SKi CTAHOBASITh IIEPEBAXKHY CYCITIABHY O1ABILIICTD

! Aeraapnime npo ue: Top6aus B. I. Tao6aaisauis i aemoxparis: ernivauit aciexr / B. 1. Topbans,
O. B. Top6ans // 36ipHuK HayKoBHX Iparih XapKiBCbKOTO HALIiOHAABHOTO MIEAATOTIYHOTO YHIBEPCHTETY
imeni I. C. CxoBopoau «ITpaso». — 2016. — Bun. 24. — C. 97-114 [Eaexrponnuii pecype]. — Pexxnm
aocrymy: http://doi.org/10.5281/zen0odo.192590; Top6ann B. L. Taobaaisauis i aeMokparisi: moaitnko-
npasoBuii i erHoTepuTopiasbuuit aciextr / B. 1. Top6aus, O. B. Top6aus // 36ipHuk HaykoBHX mpaup
XapkiBCchKOTO HalliOHAABHOTO Iteaaroriqnoro yHiBepcurery imeHi I. C. CxkoBopoau «IIpasox». —2015. —

Bum. 23. - C.3-17 [Eaexrponnuii pecypc]. — Pexum pocrymy: htep://dx.doi.org/10.5281/zenodo.46492
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y CBOIH KpalHi i SKUM HAAEKHUTb CYBEPEHITET SIK HAPOAY-TBOPIIO AeMoKpartil. OTxe,
icHye KOH(l)AiKT CYBEPEHITETIB IPaB AIDAMHH i IIPAaB HAPOAY K npo6AeMa IX CYyAOBOTO
3aXHCTY 3a IPUHLIUIIOM BepxoBeHcTBa rpasa. Crarrs 29 3araabHoOI Aekaaparlii mpas
aropuan OOH B Takmux Bummaaxax nepeA6aqae IPIOPUTETHUH 3aXMCT 3araAbHUX
L[iIHHOCTEN AEMOKPAaTHYHOIO CYCIIABCTBA — CIPAaBEAAMBHMX BHUMOI HOIO MOpPaAi,
IPOMaACBKOTO IIOPSIAKY 1 3araABHOTO AOOPOOYTY, IKUM CTBOPIOE 3arp0O3y 3AINCHEHHS
IIPaB AIOABMH IHIIMX IUBIAI3aI[IMHUX I[IHHOCTEMH, IHIIOTO IMPaBOPO3yMIiHHS.

YKkpalHa, CTaBIIM HAa INASIX HE3AAEKHOTO ACP)KABHO-TIPABOBOIO  PO3BUTKY
3 1991 poxy, y 1995 poui ysifimaa oo Papu €Bponu i B3siaa Ha ceOe 060B's13KH Ta
3000B’s13aHHS i3 pedOpMyBaHHS CBOEI ACPXKABHO-TIPABOBOI CHCTEMH BIAIIOBIAHO AO
€BPOIIEHCHKUX IPHHIUIIB IPaB AIOAMHH, BEPXOBEHCTBA IpaBa i AeMOKpaTil. Aast
LIbOTO HEOOXIAHO OyAO pedOpMyBaTH COLIAAICTHYHY ACP)KABHO-IIPABOBY CHCTEMY,
i3 Axol YKkpalHa BHXOAMAA. Tobto AEp>KaBHO-TIPABOBA CHCTEMa YKpaiHM CTasa
nepexiAHO 1 Aoci AMIIaeThcst Takoo. CKAAAHOINI YBEPTHCTOAITHBOIO IIEPEXOAY,
IO TPUBAE, I1OB s13aHi 3 ICTOPMYHO 3aIli3HIAMM (l)OPMYBaHH}IM YKpalHCBKOI Halil B
TEPUTOPIAABHUX MEXaX PI3HUX ACPXKAaBHO-IIPABOBHMX CHUCTEM: ITOABCHKOI, aBCTPIMCHKOI,
AMTOBCBHKO-PYChKOI, KO3aLIbKOI 3aITOPi3bKO-TETbMAHCBKOI, POCIHCHKOIL Ta PaAsSHCHKOL.

YKkpalHCbKa IOPUAMYHA HayKa AOci IepebyBae B IOLIYKAaX MapaAUIMH
pedopMyBaHHS HAI[iOHAABHOI AEPYKaBHO-IIPABOBOI CHCTEMM: UM 3aIIO3UYYBATH
«HaAHALIIOHAABHY>» U «YHIBEPCAABHY> 3a CBOIM XapaKTEpPOM POMaHO-T€PMaHCBKY
cucreMy', A0 sKOI, 32 OAHMMH BHCHOBKaMH, YKpalHa BXe I HaAeXHUTH” abo,
3a IHIIUMH, HAOAMDKAETBCS 5K OKPEMMH CXIAHO-EBPONEHChKUU MIATUIT; 49U
HABIIAKM, HE iTHOPYBAaTH «BEAMYE3HOTO iCTOPUYHOIO IIAACTA IMPABOBOI TPAAMILII
YKPaIHCBKOTO HAPOAY >, SIKA CBOEPIAHO GOpMyBaAacs Ha €BPasiiicbKOMY IEPETHHI

! Kopuena A. Ykpainceke mpaBo i pomano-repmanceka tpasuuis / A. Kopuesna // Ilpaso
Ykpainu. — 2004. - Ne 5. — C. 19-22; 3apoposxuuit FO. Poas punMcbkoro rpasa y KoHTeKCTi OpMyBaHHS
[PaBOBOI AOKTPUHH B KpalHaX pOMaHO-repMaHcbkol mpasosoi ciM1 / FO. 3asopoxuuit // Ilpaso
Ykpainu. — 2006. - Ne 11. — C. 41-44.

* Ckaxyn O. Teopis aeprxasu i npasa: miapyunux / nep. 3 poc. — X.: Koncynm, 2001. — C. 525-526.

? IlpaBoBa cucrema Ykpainu: ictopis, cran Ta nepcnektusu: y 5 T. — T. 1: Mertosoaoriuni ta
iCTOpI/IKO-TCOpCTI/I‘lHi npoGAeMH (l)OpMyBS.HHﬂ i pO3BUTKY IPaBOBOI CUCTEMU YKpaIHn / 3a 3ar. pea.

M. B. Lgixa, O. B. I'lerpumumna. — X.: Ilpaso, 2008. - C. 722-723.



PI3HOMaHITHUX LMBIAI3AL[IMHMUX 1 PEAITIMHUX BIIAMBIB Ta 3yMOBHAAQ HAlliOHAABHO
ocobauBy npaBocBiaomicts'. 3a ouinkowo iHosemHoro yaeHa HAH Ykpaiuu i
HATITIpH Ykpainu B. baraepa, nepexiana ykpaiHcpka IIpaBoBa CHCTEMA CaMO6yTHbO
IIOEAHYE B cOOi €ACMEHTH COL{aAiCTHIHOTO, TOTaAITaPHOIO, POMaHO-T€PMaHCHKOTO,
CAOBSIHCBKOTO ITpaBa (3BUYAEBOTO, 3aCHOBAHOTO Ha PEAIriiHUX IPHUHIIUIAX
XPUCTHUSIHCBKOTO npaBOCAaB’ﬂ) i € 3MilIaHOI IPAaBOBOIO CHCTEMOIO BHACAIAOK
BaroMOro BIAMBY iHIIUX INpaBoBHX Tpapuuii. Ilpote i eBpomericbka mpasosa
CHCTEMa — 1€ ME€BHA CyMilll 3aTaAbHOTO IPaBa 3 POMaHO-TEPMAHChKUM IPaBOBUM
AOCBIAOM, @ «TapMOHI3allisi» IIPaBOBHUX CUCTEM <«ILC AAACKA BiA 3aBEPLICHHS» %,

BepxoBeHcTBY mpaBa SK OCHOBOIIOAO>KHOMY IIPHUHLIMITYy IPAaBOBOI CHCTEMH
Ykpainu Brepiue 0yao HapaHo ropuanasoi cuan Koneruryniero Yipainu 1996 poky B
crarti 8. Aae Tiero camoro Koncrurynieio 6ya0 3akAaACHO 0OMEKYBaABHE TAYMAYCHHS
IIbOrO TIPUHIIMITY, OCKIABKHM BIATIOBIAHO A0 cTarTi 129 posaiay «IIpaBocyaps»
CYAAL TIPH 3AIMICHEHHI IPAaBOCYAASl MAAM IAKOPATHCSA AHUILIE 3aKOHY, TOOTO IIPaBo
OTOTOXXHIOBAAOCS 13 3aKOHOM. 2 Ancronasa 2004 poxy Koucrurynitinuit Cya Ykpainu
AaB OiLliiTHE TAYMaYCHHS BEPXOBCHCTBA IIPABA, 32 SIKHM «IIPABO HE OOMEXKYEThCSI AULIE
3aKOHOAABCTBOM SIK OAHI€I0 3 FIOro $opM, a BKAIOYAE H IHINI COLIiaABHI PEryAsTOpH,
30KpeMa HOPMH MOpaAi, TpapuIlii, 3BUYal TOIIO, 5Ki AETITUMOBAHI CYCITIABCTBOM i
3YMOBAEHI ICTOPUYHO AOCATHYTHM KYABTYPHHUM PIBHEM CYCITIABCTBA. .. Take PpO3yMiHHS
IIpaBa HE AQ€ IIACTaB AASL HOTO OTOTOXKHEHHS i3 3aKOHOM, SIKMH iHOAI MOXe 6yTH "
HECIIPABEAANBUM, Y TOMY YUCAL OOMEKYBaTH CBOOOAY Ta PIBHICTb OCOOM >,

Lle TaymayeHHsa K 3a 6yKBOIo, TaK 1 32 CBOIM AYXOM BIATIOBIAAE IOPMAWYHIN
METOAOAOT1], MOMIHMPIOBAHIN Y MEXax HporpaMH TEXHIYHOI AOITOMOTH €BponeI7ICI>Koro

! Mipomnnyenko M. Mertoaoaoriuni nepeaymosu kaacudixauii npaBoBoi cucremu YKpainu /
M. Mipomnnyenko // IlpaBo Ykpainu. — 2003. - N 11. — C. 33-36.

* baraep B. Ykpaina Ha npasosiit kapri ciry / B. bataep // IlpaBo Ykpainu. — 2013. - N¢ 9. —
C. 138-145.

3 Pimennst Koncruryniiinoro Cyay Ykpainu y cipasi 3a KOHCTHTYLIHHUM IoAaHHAM BepxoBHOTO
Cyay Yxpainu mopo Bianosianocti Koncrurynii Yipainu (KOHCTnTyuiﬁHOCTi) ITOAOKEHDb CTATTi 69
Kpuminaspnoro xoaekcy Ykpainu (crpasa Hpo IpH3HAYEHHS CyAOM GiAbll M'AKOTO MOKapaHH:) //
Koucruryuifinuit Cys Ykpainn: Pimenns. Bucnosku. 2004 / Bian. pea. I'l. b. €srpados. — K.:
IOpinkom Ixtep, 2005. - C. 314.
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Corosy (TACIC) Yxpaii i, sokpema, obrpynrysanno P. Ilunneaiycom posyminss
3aKOHIB sIK 0O0’€KTHBOBaHHX IPAaBUA 1 HEOOXIAHOCTI IX «00’€KTHBHOrO», a He
«Cy0’eKTUBHOTO» TAyMaucHHs y BuAaHiit 2004 poky B Ykpaini npani «HOpuamana
METOAOAOTIS > . BI/I6ip MDK UMM ABOMAa BapiaHTaMHU TAYMa4€HHs IIOASTAaE B
Tifl 4K iHIH opieHTauii iHTeprperaropa: Ha BOAIO 0cCi0, ski OpaAu y4actb y
INPUIHATTI 3aKOHY, YU Ha I'IOTPC6I/I 1 PO3YMIHHs CIPAaBEAAMBOCTI, 110 no6yTy10Tb
Y CyCHiAbCTBi, TO6TO Ha CriiAbHI IepeBakHiil GiabmocTi Aroaelt («Mikcy6 ekTHiI>» i
B L[bOMY PO3YMiHHI «06 e€KTHBHI>» ), a He ocobucri yssacuus'. Teopernuni ocHoBU
«00 €EKTUBHOIO>» TAYMa4CHHsI [1PaBa BUIIAUBAIOTb 13 IIOAOKCHHSI ICTOPHYHOI LIKOAH
IIpaBa IPO MPaBO K IMPOAYKT HAPOAHOTO AYXY i 3 TEr€AIBCbKOTO TPAKTYBaHHs CBITOBOL
icTopil sIK MPOILIECY PO3BUTKY AYXY Bip cy6’€1<THBHoro AO 00 €EKTHBHOTO, y AKOMY
AIOACBKHH pO3yM (OPMY€E CYCIABHY MOPAABHICTh Ta BHSBASIETHCS B NPHUHATHX
(aeriTMOBaHMX) HApOAOM 3BHMYAsX, 3aKOHAX. JAKOHM MaioTh Oyt ¢opMoro
TaKOro 00 EKTUBHOTO AYXy’. YABACHHS IIPO ACMOKPATHYHY ACTITUMHICTb 3aKOHY, SIK
crBepaxye P. Llummeaiyc, Takox He AQIOTh 3MOTH CTaBUTU HOTO CYTh Y 3aACKHICTH
BiA OCOOHCTHX YSBACHB M MOTHBIB ACITyTATiB IAPAAMEHTY, SIKi MAIOTh IIPEACTABASITH
HAPOA 1 TOMY OPIEHTYBAaTHCh Yy 3aKOHOAABYIM AISABHOCTI Ha «BAACTHBI O1ABIIOCTI
HApOAY NOTCHUINHO 7putinsmmi 045 OiAvuiocmi YS64€HHS TPO CIPABEAAUBICTD i
came IX BIAOOpaxkaTd B 3aKOHI»>. Y BIAKPUTOMY ACMOKPAaTHYHOMY CYCIIIABCTBI BCS
CKAQAHICTB peaaisallii, 3aCTOCYBaHH IIpaBa, Ak 3asHadae P. [unmeaiyc, moasrae B
MOINYKY TaKOl MipH CIIPaBEAAHMBOCTI IPaBO3aCTOCOBHMX PIlIEHb, SKi Y3IOAXKYIOTh
NPUHIUIIOBO PiBHI Y CBOIX NpaBax YABACHHS IPO CIPaBEAAUBICTb KOXKHOTO YAEHA
CYCHIABCTBA 3 YIBACHHAMHU i IEPEKOHAHHAMU PO HEl yCiX iHIINX YACHIB CYCIIABCTBA.
KpHTepieM CIIPaBEAAMBOTO PILIEHHS CTA€ AKHAMIIMPIIUMI KOHCEHCYC, IKHAUIIOBHIIIE
CXBaACHHsI OiapIIOCTI?.

Taymadennst Koncruryniitaum CyaoMm YkpaiHM NpHUHLIUIY BEPXOBEHCTBA
IpaBa 3MiCTOBHO 30ira€Tbcsi 3 MOCHAQHHSMU Ha 3B 530K BEPXOBCHCTBA IIPaBa B

! Hunmeaiyc P. FOpuandana meToposorist / mepexaas, apanTanis, NPUKAAAK 3 IpaBa YKpailHH i
crcoxk Tepuminis P. KopuyTa. — K.: Peepar, 2004. — C. 36.

2'TaMm camo, c. 37-38.

3 Tam camo, c. 38-39.

4Tam camo, c. 39.



3aXHUCTI IPAB AFDAMHM 3 BUMOI'aMH CIIPABEAAUBO] CYCITIABHOI MOPaAi, TPOMaAChKOTO
NOPAAKY i 3araabHOTO A0Gpo6yTY (cTarTs 29 3araabHOI ACKAapaLil IPaB AIOAUHH
OOH); PO BPaXyBaHHS HOTpe6 1 IpaB YCiX AIOAEH, 3a0XOYEHHS COLIIaABHOI
€AHOCTI CYCITIABCTBA IIPU 3abe3neyeHHi BEPXOBEHCTBA IIPaBa (rIyHKT 11 Aexaaparii
HapaAu Ha BucokoMy piBHi Ienepaabnol Acambael OOH 3 nurans BepxoBeHCTBa
IpaBa Ha HAaI[lOHAABHOMY 1 MIKHAPOAHOMY piBHHX); IIPO 3aAEXKHICTh peaAizallil
BEPXOBEHCTBA IIPaBa BiA KOHKPETHUX IOPUAMYHHX, ICTOPUYHHUX, MOAITHYHHX,
COLIIAABHHMX i reorpadiyHUX yMOB Pi3HHX KpPaiH, 30KpeMa KOHCTUTYI[IHHOTO YCTPOIO
1 TpaAUILii BIATIOBIAHOI KpalHM (nyHKT 34 KOHTPOABHOTO CHHCKY 3aITUTaHb AAS
OLIIHKH AOTPHMAHHs BepXOBeHCTBa pasa CBpomnericekoi Komicii «3a oeMokpariio
Yepes paBo> ).

Ane Bepxosiit Paai Yipainu 3Hap0bmAOocs 12 POKIB AASL YCYHEHHS CyNEPEYHOCTI
crarri 129 Koncrurynii Yipainu 3i crarrero 8. 3i 3MiHaMM, BHECEHUMH 3TiAHO i3
3axonom Ykpainu Bia 2 uepsus 2016 poxy N¢ 1401-VIII, crarrst 129 Koncruryuii
YKpa'iHH CTBEPAXKYE: <« Cy,A,,A,H, BALCHIOIOYM TIPAaBOCYAAS, € HE3AACKHHUM Ta
KEPYETHCS BEPXOBEHCTBOM HpaBa»l. IIpore posmmproBasbHeE, HE TOTOXHE 3aKOHY,
TAYMa4€HHs IPUHIIMITY BEPXOBEHCTBA IIPaBa AOHMHI HE CTAAO IIPABUAOM y CYAOBIH
npakTuii Ykpainu. Pocificbkuii i yKpaiHChKHIA BapiaHTH TEPEKAAAY YACTHHH TPETHOI
[TpeamOyau 3araasHoi aexaapauii npas atoanan OOH Ha caiiti Bepxosroi Paau
Yxpainu aoci MicTATh GOpMyAIOBAHHS «1106 IpaBa AIOAUHH OXOPOHSIAUCS CUAOKO
3aKOHY> 3aMiCTh « BEPXOBEHCTBOM IIPaBa>, 110 BIAIIOBIAA€ AHTAOMOBHOMY “Rule of
Law®. 36epe>KeHHﬂ TaKOTO HETOYHOI'O MEPEKAAAY € HeADaAiCTIO Yu BUPa>KEHHAM
MO3HUILIiI? YKpa'l'HCI,Ki CTYACHTU IOPUAMYHOTO npocbimo, SAKUM BHUKAAAQ4Yl
PO3IOBiIAAIOTh NPO HMPUHIIUII BEPXOBEHCTBA IPaBa 3 MOCHAAHHSAM Ha 3araAbHy
AEKAApallilo IPaB AIDAMHH, HA HABYAABHHUX 3aHATTAX KOPUCTYIOTHCS EAEKTPOHHUM
pecypcoM, 3HAXOASTh Y posMimeHoMy Ha caiti Bepxosnoi Papn Ykpainu Tekcri

! Koncturynis Ykpainn. Peaaxuis Bia 30 Bepecrst 2016 poky, miacraBa 1401-19 [EAeKTpOHHI/Iﬁ
pecypc]. — Pexxum pocryny : http://zakon3 rada.gov.ua/laws/shov/254x/96-sp

* 3araabHa Aekaapanis npas atoauan OOH; Ilpuiinsra i nmporoaoureHa B pesoatonii 217 A (I10)
Tenepaabnoi Acambaei Bia 10 rpyans 1948 poky [Eaexrpommmii pecypc]. — Pexum aoctymy:
http:// zakon 3. rada. gov. ua/ laws/ shov/ 995_015
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Aexaapanil 3aMicTh BEpXOBEHCTBA IIPaBa CHAY 3aKOHY. 1o 110 mporoaormryBasocst
Aexaapariieio: BepXOBEHCTBO IPaBa YH BEPXOBEHCTBO 3aKOHY?

AKTyaAPHICTb BHUKOPHUCTAaHHSA B CYAOBIH MpakTHLl YKpalHU TAyMadeHHS
IPUHIIMITy BEPXOBEHCTBA IpaBa, HapaHoro Koncruryniiinum Cypsom Ykpainu B
aucromaai 2004 POKY, AUKTYETbCS AAAEKOIO BiA AEMOKPATHYHOI AETITUMHOCTI
1 BHPaXKEHHsS <«HAPOAHOIO AYXY>» YKPalHCBKOI 3aKOHOAABYOKIO IPAKTHUKOIO.
3a pesyabraramu 1i aHaaisy M. K03106pa B yCbOMY MAacHBi 3aKOHIiB YkpaiHu
BiA3Hauae OiAbllle TOAOBHHHU 3aKOHIB IIPO BHECEHHS 3MiH AO paHille NPUUHATHX,
a AO AESKHMX 3aKOHIB IPOTAIOM 4Yacy IX All 3MiHM BHOCHUAMCS 6araTopasoBo,
inoai monap 100 pasis. Ilpu npomy MoTHBalis HPUHHATTSA 3aKOHIB YacTo €
PE3YABTATOM BIIAMBY AOOICTCHKHX YIPYIIOBaHb, IIOAITHYHOI, 6i3HECOBOI 4 iHIIOL
KOPIOPAaTUBHOI AOLIIABHOCTI, «IAKMAMMOBHX>» AOMOBAEHOCTEH i 6pyTaAbHI/IX
topris. CrocTepiraeTbcsi TEHACHINSI AO 3POCTAHHA KiABKOCTI HEKOHCTHTYLIHHX
3aKOHIB YH IX OKPEMHX ITOAOKEHD. ACTAABHO HE PETAAMEHTOBAHI KOAM(IKOBAHUMH
IPOLEAYPHUMH aKTaMU IIMPOKI AUCKPELiIMHI TOBHOBA)KEHH OPraHiB BUKOHABYO1
BAAAU Ta iX ITOCAAOBHUX OCiO 9acTo IIPU3BOASITH AO IIOPYIICHHS IIpaB i cBO6OA
I‘pOMaAﬂHl. 3a ciM pOKiB, 1110 MHHYAHU ITICASI LIbOTO AHAAI3Y, KAPAMHAABHUX 3MiH B
YkpaiHi He BiAOyAOCsL.

I'TpoTe HayKOBLIi IPOAOBXKYIOTh AOKTPHHAABHI AHCKYCIl IIIOAO PO3YMiHHS ITPaBa,
IpaB AIOAUHH i BEPXOBEHCTBA npaBaz. Toaoa BepxoBroro Cyay Yipainu 4. Pomanrok
3aKAHMKAE AO €AHOCTI CyAOBOI IPAaKTUKU B YKpPaiHi AK OAHi€l 3 pyHAAMEHTAABHUX
3acaA CYAOUMHCTBA 3a 3paskaMu mpereaeHTHOro npasa B €CITA (3 mocuaaHHAM
Ha ny6aixanio 2001 poky koanmusoro roaosu ECITA A. Biabaxabepa) i AHraii
(3 mocuaanHAM Ha kuury P. Kpocca 1985 pOKy). BianoBigHO A0 mperneAeHTHOTO
npaBa NMPUHLMI 3AIMCHEHHS IPABOCYAAS IIOASITA€ B TOMY, 11O «TIOAIOHI CrpaBU
MalOTh BHUPIIIYBaTHCA OAHAKOBO>. <<BI/IpiI_HCHH5I AHAAOTIYHUX CIIPaB MO-Pi3HOMY

! Kosrob6pa M. BepxosencTBo npasa: ykpaincbki peaaii Ta nepenextusu / M. Koswo6pa // TTpaso
Yipainu. —2010. - Ne 3. - C. 13, 15.

2 Pabinosuy IT. BepxoBeHCTBO IpaBa K OMPisHHI Pe3YABTAT 3AIMCHEHHS IPaB AIOAMHH (l'IiAXOAI/I
AO iHTepmperanii, Kpurepii omintosannsa) / I'1. Pabinosuy, O. Aynis // I'lpaBo Ykpaiuu. — 2017. —
Ne3. - C.100-111; ITauypxiscokuii IT. Aare6pa BepxoBeHcTBa IIpaBa, 260 Oy TTEBUI YCTPiil AFOACBKOTO
cairy / I'L. I'TanypxiBcoxuit, P. TaBpuatox // Ilpao Ykpaiuu. — 2017. - N 3. — C. 112-125.



MO)KE MPU3BECTU AO IOPYIIEHHS 3aKOHHMX OYiKyBaHb 0cib Ha CYAOBMIl 3aXHCT>.
Taxox . Pomaniok mocuaaerscs Ha myHKT S0 Aomosiai «Bepxosencrso mpasa»,
cxBaaeHol Benenificekoro Komiciero y 6CPCSHi 2011 poky, CTOCOBHO HECYMiCHOCTI
CYIEPEYAUBUX CYAOBUX PillICHb i3 IPUHIUIIOM IOPUAMYHOL BHU3HAYEHOCTI .

Hacnpasai noeananns fl. PomaniokoM IpHHIMITY IIPEIEACHTHOIO CYAOYMHCTBA
3araAbHOro ItpaBa AHIAII 3 okpemumu npereaeHTaMu B AisiabHOCTi ECITA BHrasaae
exaexktnyHuM. 11. PabiHoBuu Y AOCAIAXKEHHI €BPONEHCHKOrO IMPaBOPO3YMIHHS
sa pimennamu ECIIA sxpas sasHasae BTpaTy B HBOMY HOPMATHBHOCTI,
CTAaHAAPTH30BAaHOCTI (EeHOMEHy mpaBa, sAKi 3MIHIOIOTBCA <«BCE3aTaABHICTIO
YHIKaAi3allii» B 0cobANBHUX CUTYalliIX KOHKPETHMX BHIIAAKIB, cnpaBz.
ITiaTBepaskeHHSIM Takoro BUCHOBKY € BianoBiab Toaosu €CITA JK.-IT. Kocru Ha
3alIUTAHHS TOAOBHOTO peaaktopa xypHaay «IIpaBo Vkpainu» O. Cesroupkoro
IIPO Te, SIK Y3TOAXKYIOTBCA 3 IIPABOBOIO BU3HAYEHICTIO HeBUHATKOBI pimenns €CITA,
y SAKHUX BiH CYTTEBO 3MIHIOE CBOI ITO3MIIil 3 NMEBHUX IIUTaHb, BAAETHCA AO IHIIOL
inTepnpeTanii moaoxxeHb KoHBEHIII Ipo 3aXHCT MpaB AIDAMHU 1 OCHOBOIIOAOXKHHUX
cBob6oa. JK.-IT. Kocra Bianiosis, mo y koxxHoMy okpemomy Bunaasky Cya BpaxoBye
KOHKPETHI obcTaBUHU CIIpaBH, 3aCTOCOBYIOYM OAHAKOBI IPUHIIMIIM 1 TECTH, IPOTE
PE3YABTATH TaKOTO 3aCTOCYBAaHHs PisHATHCS B pisHuX cripaBax. OTxe, Tpeba Oparu
AO yBaru KOHKpPETHi 00CTaBUHU KO>XKHOI cnpaBH3.

Y mnasepeniit Biamosiai JK.-IT. Kocru 3HaxopuMo kA9 A0 pO3BsI3aHHS
IpoOAEMH AOCAIAXKEHHS aBTOpa Ljboro Marepiaay. Ilo-mepue, B cyA0BUX pieHHSX
IOAO TAYMA4YCHHSI 1 3ACTOCYBaHHS IIPaBa AHAAOTIS 3 7200i0Hic/0 CIIPaBU IIPUBOAUTD
AO MEHIIOI MipH CIPaBEAAMBOCTI pIlIEHHS, HDK PpIIICHHS 33 KOHKPEMHUMU
00CTaBMHAMY CIIPaBH, OCKIABKH ICTHHA KOHKPETHA B KOXKHOMY OKPEMOMY BUITAAKY.
TOMy YUM MEHIIE AHAAOTIH, TUM OiAbllle CIIPAaBEAAUBOCTI, 2 OTXKE, 1 BEPXOBEHCTBA

! Pomaniox SI. MeTOAOAOTIUHI MAXOAU AO TAYMaY€HHs LUBIABHO-TIPAaBOBUX HOPM CYAOM /
1. Pomaniok // IlpaBo Yipainu. — 2017. - Ne 1. — C. 82-90.

* Pa6inosuu IT. Cyuacue eBponeiicske npasoposyminns / I1. Pabinosu // IlpaBo Yipainu. —
2006. - Ne 3. - C. 5-6.

3 Inteps’io TosoBu Espomneiicbkoro cyay 3 mpas amoaunu JKana-TToas Koctu rososromy
peaaxToposi sxypHaay «IIpaBo Yipainu» Oaexcanppy Cssrouskomy // IlpaBo Yipainu. — 2010. —
Ne 10. - C. 129-130.
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npaBa. BiamoBiaHO, mocTynoBa iHTerpariss Mi>KHapOAHOTO, 30KpeMa €BPOIEHCHKOTO,
npaBa i pillleHb MDKHAPOAHHX CYAIB y HallilOHAABHE YKPalHCBKE IPABO i pillleHHs
YKPAIHChKHX CYAIB HE O3HA4A€ MEXAHIYHOTO CAIAYBAaHHS IM, 6yKBaAbHoro IICPCHECCHHS
1 IOBTOPEHHAL. Heo6xiaHO BUBYATH, HACKIABKU KOHKPETHI 00CTaBUHHU OPUMHATUX
HOPM Mi>)KHaPOAHOTO IIPaBa i MPaBO3aCTOCOBHUX PillIEHb BIAITOBIAAIOT KOHKPETHUM
YKPalHCBKUM PEAALsM 1 9M 36iraeTpcs Mipa iX ClIpaBEAAUBOCTI.

ITo-aApyre, KaTeropuyHICTh Ta i€papXivyHICTH y B3aeEMOAIl MiKHapoAHOrO,
€BPOIEHCHKOTO 1 HAIliIOHAABHOTO IIPaBa CTBOPIOIOTh 3arpO3U BEPXOBEHCTBY IIpaBa
B YMOBaX AAA€KOIO BiA 3aBEPLIEHHS IPOLECY raobaaisamii i 366pC>KCHH5[ CYTTEBUX
BIAMIHHOCTEH Y MIKHAaPOAHOMY IIpaBi 3araAoOM (y KOHTEKCTI IIPaBOPO3yMIHHA 1
IIPaBOBHX CI/ICTCM), B oco6AHBOMy, BIAHOCHO Mi>XHapOAHOTIO, €BPONEHCHKOMY IPaBi
(B KOHTEKCTI aHTAIMCbKOTO, KOHTUHEHTAABHOTO 1 CKAHAMHABCHKOTO IPaBa, OKPEMHUX
HAIlIOHAABHUX 1 HAaBITh PEriOHAABHUX 3BUYAIB 1 TpaAI/IuifI) Ta B KOHKPETHO-ICTOPUIHOMY
BIAHOCHO HHX IEPEXiAHOMY, 3MillIAaHOMY THIIi YKPaiHCbKOIO HaIliOHAABHOTO IIpaBa.
XapakTep B3a€EMOAIl Mae IPYHTYBaTuCsA, 3 OAHOTO 60Ky, Ha <«Hal[iOHAABHOMY
IIParHeHHi B anB’ﬂsui AO HaIliOHAABHOTO KOHTEKCTY>, Ta 3 IHIIOTO — Ha AOIIOMO3],
3 BU3HAHHAM HAI[iOHAABHOI CaMOCTiMHOCTI y 3abesreveHHi BEPXOBEHCTBA IIPaBa,
3MIITHEHHI IHCTUTYTIB IPAaBOCYAAS 1 Oe3meKy 3aAAS AOBIpH i COITIaABHOI EAHOCTI.

3 orasay Ha KOHKPETHI o6OcTaBUHU pedopmoBaHOi mepexiaHOI IMPaBOBOI
CHUCTEMH YKPAiHM Ba>KAMBO YHHKATH KOHQAIKTOr€HHMX pillleHb, SIKi HE MaTHMYThb
SIKHAHIIMPIIOrO KOHCEHCYCY, CXBAACHHS B YKpaiHCbKOMY cycniabersi. Hebesneunum
CBOEIO PYHHIBHOIO CHAOIO AASl IEPEXIAHOTO CTaHy YKpaiHu 6y,A,e IIPUMYCOBE
HaB'sI3yBaHHsI 330BHI TAKUX [IPABOBHX PillleHb, SIKi CYIIEPEIUTUMYTh ACTAAI30BAHIM B
YKPalHCbKOMY CyCIIABCTBI HOPMaM MOpPaAi, 3BBUYasIM i TPAAULILAM 3 iX 0COOAUBOCTSIMH
y 3axipHI i MBAEHHO-CXIAHIM YacTHMHAX YKpaiHM. q)opMyAa B3aEMOYSIOAXKCHHS
MIKHapOAHOTO, EBPOIEHCHKOTO 1 HAIIIOHAABHOT'O, 30KPEMa YKPaiHChKOTO, IIPaBa TaKa:
KOJCHE 3 HUX ABTIOHOMHE, BCL NPAHY N do inmezpayit, 3 oa/uzay Ha nompeﬁu 1 PO3YMIHHS
CIPABEONUBOCIN, Ug0 MOOYIMYIOMY Y KOHKPEMMHOMY CYCTIABCINGL & € 00 EKMUBHUMU 015
Hb020, MOOIMO CNPULMAIOMBCS (/LezimuMymmw}z ) NEPEBANCHON OLALULICINIO 11020 HACHIE.

ITo-Tpere, BepXOBEHCTBO MpaBa Ha 3aXUCTI ITPaB KO)KHOI OKPEMOI AIDAUHHU Ma€
MEXY MipH CBOEI SIKOCTI, 3 IKOO BOHO IIEPETBOPIOETHCS HA < AYPHY 0e3KiHEYHICTh>»



(3a Tereaem). Takor Mexero € 060B A30K KOXKHOT AIDAMHHU 3AIHCHIOBATH CBOI IIpaBa MATERIALS

He BCyIeped npasaM i cB0O0AAM IHIINX AIOACH, TUM OiAblue BUMOTaM Jominyw4oi %i?ﬁigﬁ,‘g‘glo%g\;‘gg

B KOHKPETHOMY CYCIIIABCTBI 1 TOMY cnpaseﬁ/msoi s Hvo20 MOpaAi, TPOMaACBKOMY ‘

HOPSIAKY 1 3araAbHOMY AOOpoOyTy. Y BHIIAAKAX IIOPYIUCHHS AIOAMHOKI TaKOTO ‘ MATEPIAA
YYACHMKIB

bl .
O6OB SA3KY 1 PAaAHMKAABHOI'O, HC CXMABHOI'O AO KOHCCHCYC IIPOTUCTABACHHA CC6C
ASKY 1P : yey> mp 210 KOHIPECY
CYCHIABCTBY BCPXOBCHCTBO HpaBa Ma€ CTaBaTHu HA 3aXUCT HPaB 1 CBO6OA HCpCBa)I(HOl

OIABIIIOCTI AIOAEH, TOOTO CYBEPEHITETY HAPOAY.
acit 10610 cynepenitery naposy. ) =
BucHoBKY aBTOpa 115OTO MaTepiaAy Ta iX apryMEHTALII0 BpaXOBaHO B OCTATOYHII sssoommonorcowrinoms

BALTIC AND BLACK SEA REGIONS

peaakuii myHKTy 2 pesoatonil Apyroro xoHrpecy Acormianii KOHCTHUTYIIIHHOTO
IpaBOCYAASI KpaiH perioniB baarificekoro Ta YopHoro mopis, npuiHATiH iHoro
yaeHamu 2 yepBH:A 2017 poky.

Horban V. The Problems of mutual barmonisation of international and
national law in application of the principle of the rule of law by international
and national courts, bodies of constitutional jurisdiction. The author substantiates
the interrelationship between the protection of human rights by the rule of law and the
obligation of a person not to exercise his/her rights contrary to the rights of other people,
the fair requirements of public morality, public order, and general well-being.

Proceeding from the controversial nature of global expansion of the principle of the
rule of law in the conditions of pluralism of legal understanding in various legal systems
and civilizations, inter-civilizational conflicts at the international and national (in
multicultural societies) levels ways of mutual harmonisation of international and
national law in application of the rule of law to protect human rights are revealed:
not to translate norms of international law and judgments of international courts into
national law and decisions of national courts mechanically, but to interpret and apply
them in accordance with the specific bistorical level of requirements of justice, objectified
in the norms of morality, customs, traditions and national legislation legitimised by
the specific society; to avoid conflict between international law and national one, based
on the sovereignty of the people; in cases of conflict, not inclined to consensus with the
society exercise of their rights by a minority of people, the rule of law shall protect the
rights of the social majority, both in law-making and in the law-enforcement aspects.

Key words: the principle of the rule of law, European Court of Human Rights,
international law, national law. 109
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Ouexciii bpunyes,

¢y0ds 2ocnodapcvkozo cydy Xapriscoxoi obaacmi,

Kanoudam wpuousnux nayx, doyenm xapedpu 20cnodapcvkozo npasa
Hayionanvrnozo wpuduunozo ynisepcumemy imeni Apocaasa Myodpozo

AO ITUTAHHS [IPO HEOBXIAHICTD
3AKPIIMAEHHS HA KOHCTUTYLIITHOMY PIBHI
3ACAA EKOHOMIYHOTO AAAY AEP)KABU

«besaiu okpemux maaHiB He ckAapaioTh BeAHKOro niaoro. Cami maaHOBUKH
MaAu O BU3HATH, IO II€ HABIThH ripire, HiK BIACYTHICTb maaHy B3araai». Lli caoBa
BiaOMoOTO aBcTpifichkoro ¢isocoda i exonomicra Ppiapixa Asrycra pon Xaiteka
SIKOMOTa Kpallle XapaKTEPU3YIOTh CTPOKATY MAAITPY YKPAiHCHKUX pedopM.

Yipaina Bxe OiABIIIE ABAALIATU ITSITH POKiB nepe6yBae B CTaHi CYLIIABHOTO
pepopmyBanns. Baxko HasBaru xo4a 6 OAMH HOAITHYHUIH, CKOHOMIYHMH 41
COLifaABHUI IHCTUTYT, KOTpUIL He OYB 61 IiaAaHMI pedOpMyBaHHIO.

ABaAATE I AT POKIB — CTPOK, AOCTaTHil AAS TOTO, mo6 BIAYYTH Ta OLIIHUTH
PE3YABTATU LIMX YUCACHHHUX IepeTBOpeHb. HeMoXANBO OAHO3HAYHO BU3HAYHTH,
SKI 31 3MiH, 11O BiA6yAI/IC5I, HafbiApIIe BIIAMHYAM Ha SIKICTb )KUTTS AIOAMHMU. Baxxo
TaKOX BCTAHOBUTH CITiBBIAHOIIEHHS IIO3UTUBY Ta HETATUBY, IPUBHECEHUX KOXKHUM
pedopMaTOpCHKUM KPOKOM OKPEMO.

Brim, y 3araAbHOMY IACYMKY MOXKHA 13 BIIEBHEHICTIO CTBEPAJKYBATH, IO CaMe
pedopMyBaHHS €KOHOMIKM HaHOiAbIIEC BIIAMHYAO SIK HAa AOAIO ACPXKAaBH B LIIAOMY,
TaK i Ha AOAIO KOXKHOI AIOAMHH OKpeMo. Aaxke e 3 9aciB K. Mapkca Bigomo, mo Bci
SIBUILIA TIOAITUMHOTO, MOPAABHOTO Ta IHTEAEKTYAaABHOI'O CBITY B IACYMKY 3BOASITHCS
AO SIBHII] €KOHOMIYHOTO CBITY Ta «E€KOHOMI4HOI CTPyKTypu>» cycmiabcTBa. Came
€KOHOMIYHI ITIABAaAMHU 06yMOBA1010Tb HAIpPsIM 1 PO3BUTOK IMOAITUYHUX 1 COIIIaABHHUX
CHCTEM Y A€P>KaBi, BABHAYAIOTh IPOTPEC YU PETPEC YChOIO CYCIMIABCTBA, HAKAAAAIOTD
CBil BIAOMTOK Ha HOTO MOpPaAb, Ha IIOAITHYHI Ta TPOMAASHCHKI IIOTASIAM TOLIO.

Takox ChOrOAHI BXKe BIIEBHEHO MOXKHA KOHCTATYBaTH 1 MOBHMI IPOBaA
BITYMSHSIHUX €KOHOMIYHUX pedopM. 3a poku cyBepeHitery peasbruit BBIT Ykpainu



CKOPOTHUBCS Ha 35 BIACOTKIB, 1IJO 3riaAHO 3 AaHuUMH BceeciTHBOTO 6aHKy € HauTipIIuM
PE3YABTaTOM Y CBITi 32 OCTAHHIO YBEPTh CTOPIYYAL. 3a nen nepioa KpaiHa BTpaTHAQ
HE MPOCTO OKPEMI MIAIIPUEMCTBA 1 HAYKOBI KOMIIAEKCH, a I[IAl TaAy3i CYCIIABHOIO
BHp06HHuTBa. 3 BITYM3HAHOI IPOMHCAOBOCTI Ta HAIIOIO ACKCHKOHY 3HHKAH TaKi
IOHSATTS, K KOCMIYHA IIPOMHCAOBICTb, MIKPOCACKTPOHIKA, BEpPCTATOOYAYBaHHS,
AiTakoOyAyBaHHsI, npuAaapobyayBaHHs, poborn, aBromaruka Tomo. bes el
CKAQAHOI 1 AOpPOrol HPOAYKIil BHUYEPHAAUCS AOXOAH, 3HUKAU BHpo6HHuTBa—
CYMDKHHUKH, 36iAHIAQ A€p>KaBHa CKapGHHu;{, PO3YMHHUAKCA MKHAPOAHI OYiKyBaHHA i
HallilOHAAbHI IEPCIIEKTUBH.

O4eBUAHO, IO TAKUI TAOOAABHUIH perpec He MOXe 6yTH HACAIAKOM OKPEMHUX
HEAOAIKIB y pedpopMyBaHHI THUX UM iHIIMX aCHEKTiB €KOHOMIYHMX BipHOCHH. Lle
pe3yAbTaT KOHLENTYaAbHOI IIOMHMAKHM Ha pPiBHIi BH60py CTPATEriYHOrO HAINpPsAMY
PO3BUTKY.

Lle diacko o6paHo'1' CBOTO 4acy Ai6epaALH0'1' ekoHOMIYHOI MoaeAl. CaMe 3aBASIKU
IIPECAOBYTI YMOBHO HEKEPOBAHIM «HEBUAUMIN PylLli PUHKY>» CTPIAKHM IPOrpecy
B YKpaiHi pYIIHMAM Ha3aA i MOBEPHYAH 3 KOCMIYHUX IPOrPaM Ha Yac HiMOTO KiHO:
4OPHOI METAAYPTil, HAUIIPOCTINIOL XiMil, EKCTEHCUBHOTO CiAbCHKOTO IOCIIOAAPCTBA.

<«If you not miller — you are grain> (K10 TH He MEABHHIK — TH 3¢PHO), — TOBOPHTb
AABHS QHTAIMICbKa MYApicTh. [HIIMMU cAOBaMH, He yNpaBASIENI TH — YIPaBASIOTh
T060I0. YkpaiHa cBoro uyacy BIAMOBHAACh BiA iAe€l IIOBHOIIIHHOTO AEP)KaBHOTO
YIPaBAiHHS €KOHOMIKOIO, a OTXE€, 1 BiA CTaTyCy «MEABHHMKa» B E€KOHOMIYHHX
BIAHOCHHAX, 1 TOMy ONMHHMAACS B POAl €KOHOMIYHOTO «3€pPHa» B rAOOAABHUX
JKOpHaxX. AAXeE TPETBOTO HE AAHO.

Xto BuHeH? | mo po61/1T1/1? Lli muTaHHA CHOTOAHI aKTyaABHi, AK 1 3aBXAU.
BiamoBiab Ha HHX OAHA — Ile «EKOHOMIiYHa Hayka». le BoHa, ekoHOMIYHa HayKa,
CBOT'O YaCy BUSBHUAACS HECIIPOMOXKHOIO PO3Ii3HATH ITY4HICTh CTBOPEHOI AUAEMHU
«pHHOK — mAaH». HacrpaBai >k micast BIAMOBHU BiA aAMiHICTPaTHBHO-KOMaHAHOI
MOACAI €KOHOMIKH BI/I6iP IIOCTaBaB HE MK «IIAAHOM>» 1 «PHHKOM>», a MDK
«CTUXIIHUM PHHKOM> 1 «PEryAbOBAHHUM PHHKOM>. TaK CTaAoCs, 10 Iis IPOCTa
icTMHA TPUBAAMH Yac 3aAMIIAAACH Y TEMPSBI, A HA TOYATKy pedpopM Hi BITYHM3HSIHA

€KOHOMIYHA HayKa, Hi YUCACHHI IHO3EMHI « KOHCYABTAHTH >» HaBIiTh HE HABAXKUAMCS
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3aIIPOIIOHYBATH CYCIIIABCTBY >KUTTE3AATHY MOAEAb ITOEAHAHHS EHEPTil PUHKY 3
A€P>KaBHMM YIIPaBAIHHSM.

CporoaHi Aeaaai 6iabliie eKOHOMICTIB 1 3BUYANTHUX TBEPE30 MUCASTIHX AIOACH BXKE
PO3yMIIOTb, IO B yMOBax raobaaisarii HixTo, KPIM A€P>KaBHU, HE 3AATHUM 3aXUCTUTH
HalllOHAABHY €KOHOMIKy 1 BITYM3HSHOIO TOBapOBI/IpO6HI/IKa BiA HHIIBHUX
CHMA TPaHCHALIIOHAABHHUX KOPIOPAaLii Ta KOAOHIAABHO-EKCIIAaHCIOHICTCHKH
HAAAIITOBAHUX CKOHOMIK PO3BMHEHHUX KpaiH. /\HMIle HalliOHAABHO OpPi€HTOBaHa
A€p>KaBa 3alliKaBAECHA Y 36epe>1<eHHi 1 pOSBUTKY Ha 1l TEPUTOPIii BUCOKOTEXHOAOTIYHHUX,
HayKOEMHHUX TaAy3€i €KOHOMIKH. Lle ¢ 3aIIOPYKOIO YCIIIXy AE€P>KaBU K IHCTUTYTY,
MOKAMKAHOTO 3a0e3IeYuTH AO6PO6YT i comiaAbHy 3aXMIIEHICTb HACEAEHHS,
36CpC>KCHHH AIOACBKOTO Ta IPHPOAHO-PECYPCHOrO TNOTeHIiasy. B cydacHux
rAOOAABHO-EKOHOMIYHHUX YMOBax BiTYM3HSHI AIIPUEMCTBA 1 HAaBITh iX 00’eAHAHHA
HE 3AATHI IPOTUCTOSTH TPEHAAM CBITOBOIO PO3IMOAiAy mpari. C©AMHHI, XTO
CIIPOMOYKHMH 1i€ 3p06HTH, — II€ AEp>KaBa.

IcTopist Hac BYMTS, IO BCi PO3BUHEHI ACp)KaBH, MOYMHAIOYH Bip AHIAIL yaciB
OaniBepa Kpomseast oo cyyacHoro Kuraro, AOCSATAM cBOro €KOHOMIYHOTO YCHiXy
caMe 3aBASIKM BMBA)KEHOMY ACP)KaBHOMY PETyAIOBAHHIO BAACHUX E€KOHOMIK, sKeE
BKAIOYAAO B cebe, Yy TOMY YHCAI, K M SIKi, TaK i JKOPCTKI IPOTEKIIOHICTChKI 3aX0OAH.
AaBHO HacTaB 4ac YkpaiHi IpUrapaTu 1i ypoxu.

YactuHa BUHY 32 Te, 110 CBOTO YacCy YKPAIHChKI COLIIYM Ta IOAITHKYM 3po6HAU
HEIPAaBUABHUI AiGePaAbHO-CKOHOMIYHUI BUOIP, ACKHUTD | Ha HayL}i FOCIIOAAPCHKOTO
npaBa. BoHa He cnpomoraacs BYaCHO 3aIPOIOHYBATH CYCIIABCTBY Ta ACPIKaBi
l'IpI/IBa6AI/IBy I epEeKTUBHY MOACAb IIPaBOBOI pPErAaMEHTAIlil «pPEryAboBaHOIO
PUHKY>» K aABTEPHATUBY « CTUXIHHOMY PUHKY ». Ti IIPaBOBi KOHIENTH AEP>KaBHOTO
PETyAIOBaHHS €KOHOMIKH, KOTpI 6YAI/I CKOHCTPYMOBaHi, HACIPaBAl € MyASDKaMM.
Bonu He 3AaTHI TO€AHATH PYLIIHHY EHEPTiI0 « PUHKY> 3 00OMIPKOBAHICTIO «IIAQHY >
3anponoHoBaHi rOCIIOAAPCHKUM IPABOM iA€T BUSIBUAMCS CIPOOAMU IPUCTOCYBaHHS
3aIIO3MYEHMX 13 PAASHCHKOI EKOHOMIKM METOAIB YIIPABAIHHS AO YMOB KaIliTaAi3My.
B cuay uncaeHHHX BHYTPINIHIX HEAOAIKIB i 30BHIIIIHIX HEY3IOAXKEHOCTEH F'OAOBHE
AOCSATHEHHs IIKOAM TOCIIOAAPCBKOTO IpaBa YKkpainu — locmopapchkuil Kopekc
YkpalHu — Tak i He CTaB THUM, 3apaAd YOTO CTBOPIOBABCA — OCHOBOIO ACP>KaBHOTO



PEryAIOBaHHS €KOHOMIKH. | 3 IMM HEMOXKAMBO CIlepeYaTHCS, AAXKE PO L€ CBIAYUTD
IPAKTHKA, a IPAKTHUKA, K BIAOMO, — KPUTEPIN iICTUHM.

HpoGAeMa BU3HAYCHHS CTPATerii PO3BUTKY €EKOHOMIKM YKpalHH Mae
TEKTOHIYHUM XapaKTep, 1 1i BUPIIIECHHSA TaKOX ACXHUTb y IAOIIHMHI €KOHOMIYHOI
HayKHU. Hum Mmoxe 6yTH (1)0pMYBaHH5[ HOBOI AASl HAIIOl KpalHH COILLIaABHO-
€KOHOMIYHOI MapapurMu: «CAMHUI crioci6 ICHYBaHHSI CUABHOI €KOHOMIKH — II€
rapMOHIMHE IIOEAHAHHS €HEPTil PUHKY 1 ACP>)KaBHOTO YIIPAaBAIHHS HEIO B IHTEpecax
YCbOTO CYCITIABCTBA>>.

Y cTBOpEHHI IIi€l MapapAUrMu MPOBiAHA POAb HAAEKHUTD HaYIli FOCIIOAAPCHKOTO
npasa. Bona Mae BiaHaiiTH «irocodpchkuil KaMiHb>» — IPABOBY KOHIIEIIIiIO, KOTPa
AO3BOAUTb Ha 3aCapax IMPOTHO3YBAHHS, NMAAHYBAaHHsA Ta YIPaBAIHHS CKEpyBaTu
PYLI}HY €HEPril0 €KOHOMIYHOI aKTUBHOCTI B Hampsmi cTabiApHOTO PO3BUTKY
A€pKaBH Ha 6aaro YCbOT'O CYCIIABCTBA.

Briaenns x niei mapapurmu nokaaseso Ha Koncruryniro Ykpainu. [ loBHoninaa
1 JKUTTECIPOMOXKHA €KOHOMIYHA KOHIIEMIIiS Ta MPaBOBUH PYHAAMEHT 1i peaaisarii
MAaIOTh 6yTH 3aKpINACHI Ha KOHCTUTYIIHHOMY piBHI B OKpeMOMy «ExoHOMidHOMY>»
posaiai Korcrurynii Yxpainu. li possutox — y nHosomy Exonomiunomy xoaexci
Ykpainu, sAxui, l’ICpC6YBaIO‘II/I B OpraHiYHOMY 3B’;13Ky 3 KOHCTUTYLIIMHUMU
3aCapaMM « EKOHOMIYHOI CTPYKTYPH>» CyCIIAbCTBA, Ma€ yBi6paTH B cebe TOAOBHUIT
IHCTpyMEHTapil ACP>)KaBHOI EKOHOMIYHOI IIOAITHKH.

CraaicTp, MOCAIAOBHICTD, HEMIABAAAHICTD €KOHOMIYHOMY KOH’}OHKTypHOMy
BIIAUBY Ta IIOAITUYHOMY BIIAUBY 3 OOKY I€OIIOAITHYHUX CYNEPHHUKIB — OCb TOAOBHI
BHMOTH AO 3acaj KOHIICNTyaAisalil eKOHOMIYHOTO Aapy Acpxkasu. Tomy came
Ha KOHCTUTYLIMHOMY PpiBHI MalOTh 6yTI/I rapaHTOBaHI IMPOTEKIIOHICTChKA Ta
IIATEPHAAICTCHKA CIPSIMOBAHICTh €KOHOMIYHOI IIOAITHKH. Heob6xiaHO Ha HAMBUIIIOMY
KOHCTUTYLIiiHOMY (K Hai0iAbII 3pO3ymiroMy, Ipo3opomy i cTabiabHOMY) piBHI
BU3HAYUTH 3araAbHI 3acaAu (l)YHKL[iOHYBaHHH €KOHOMIKH AEp>KaBH. 3aKpinHTH
PEryAbOBAaHHH PHHOK sK KOHIIEIIIO BIiTYU3HAHOI €KOHOMikH. Busmaumrn
COLiaAbHY CIPSIMOBAHICTb ACP)KABHOTO YIIPABAIHHS €KOHOMIKOI0; CBOOOAY 1 Mexi
MIATIPUEMHHULIBKOI AISIABHOCTI; 1IiAl, CMCTEMYy OpraHiB, NPUHLMUIIMA Ta criocobu
AEP)KaBHOTO YIIPABAIHHA €KOHOMIKOIO; 3aBAAHHA i MEXaHi3MU (yHKIIIOHYBaHHS
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Aep>aBHoro cekropy ekoHoMiku. Came Ha piBHi Koncrurynii Ykpainu caip Bupimumru
0a30Bi MUTAHHS IpaBa BAACHOCTI — BUKAIOYHI ITpPaBa HAPOAY YKpaIHI/I Ha 3€MAIO,
HaApa, 1HIII IPUPOAHI PECYPCH; BUKAIOYHI IPaBa AE€P>KaBU Ha CTPATETidHi raysi
€KOHOMIKH (y TOMY 9HMCAl, TOPSAAOK IX HauiOHaAisaui'i); LIAl Ta MEXI IPUBaTH3AIil
TOLIO. OerMo 3aKPIMUTH 3aCaAH 3abe3nmeyeHHsS iHHOBAIIHHOL CIIPSIMOBAHOCTI
eKOHOMiKU. MakcuMaAbHY yBary caip NPHAIAMTH NMUTAHHIO OpieHTamil YKpaiHu
Yy CBITOBOMY €KOHOMIYHOMY CEPEAOBMILI 3 METOO 3armobiraHHs IAKOPEHHIO
A€p>kaBHOI EKOHOMIYHOI ITOAITHKH iHTepecaM iHo3eMmHoro Kamitaay. Ha mporusary
ICHYIOUIll CbOTOAHI KapTHHI 6e3CHCTEMHOTO PETyYAIOBaHHS €KOHOMIYHMX IIPOLIECIB
32 AOTIOMOI'OX0 YMCAECHHOI KIABKOCTI CyNIEpEYAMBUX 3aKOHIB 1 MIA3AaKOHHHUX aKTiB,
HoBull «Exonomiynnii» posaisa Koncrurynii Ta HoBmit ExoHOMIYHHI KopeKC
IIOBMHHI MICTUTH ITOBHOL|IHHI Al€BI EKOHOMIKO-TIPAaBOBI MEXaHI3MHM KOMIIAEKCHOTO
YIPaBAIiHHS €KOHOMIKOIO A€P)KAaBH, IOYMHAIOYH BiA CTPYKTYPHO-TaAy3€BUX IUTaHb
i 3aKiHYyI09M KOHKPETHIUMH METOAAMH i CIOCOOAMH yIIPaBAIHHSI.

Bryntsev O. On the issue of the need to consolidate the principles of the
economic system of the state at the constitutional level.

The article is devoted to the problems of implementation of the foundations of
the economic system of Ukraine in the Constitution of Ukraine and in the economic
legislation. It emphasizes the harmfulness of the «spontaneous market> for the state,
society and individual citizens. There is a need to consolidate the concept of «regulated
market> in the Constitution of Ukraine and in the new Economic Code as the only
correct concept that can ensure the economic independence of the state and the welfare
of its population.

Key words: Veform, economics, economic law.
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Implementation of values of the Ukrainian Constitution in all spheres of human
life is achieved through the proper legal protection and harmonious combination
of the interests of people, a society and a state. It is possible only if the protection of
rights and freedoms of each individual, and appropriate conditions for realization

of the creative potential are ensured. A qualitative indicator of the effectiveness of
the state functions is a justice served by a judicial system.

Theoretically, the mechanism of legal regulation can exist without the use
of state coercion. We can assume that subjects of law realize it on the basis of
public consciousness and the spirit of law. They avoid offenses, strictly fulfill their
obligations. In this case, the philosophical view point of Leon Petrazhitsky will be
idealistic. He considered that the phenomenon of law is the reason of discourtesy,
the defect of the human psyche, and his task is to make the human needless and to
be canceled®.

Constitutional changes that were adopted by Ukrainian parliament last year
must provide the new development stage of judicial system in Ukraine. New forms
to ensure the rule of law are provided to the Constitutional Court of Ukraine. These
changes are explained not only by the public necessity for justice but also they are
historically conditioned by the building process of the Ukrainian independent,
rule-of-law state.

Obviously, respect for human rights and freedoms in the society depends on the
readiness of judges for responsible and independent justice.

It is necessary to prefer the rule of law over the supremacy of normative legal
acts (laws) of the state.

1 Bepxosua Pasa Yxpainn. Koncrurynis Yxpainu [EACKTpOHHI/Iﬂ pecypc] — Pexxum poctymy:
http://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80 115
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It is important to distinguish positive and negative human rights and freedoms
in this approach. These issues shall ensure the observance of the principle of the
limited power of state, the effective check-and-balance system, and the assertion of
constitutionalism.

It is hard to agree with the followers of political science — Etatism due to the
activity of the state should be defined only as a limited rule of the majority. Human
rights and freedoms define the boundaries of the democratic governance in the society.

The illegal actions of the Ukrainian authorities in the end of 2013 and at the
beginning 2014 are demonstrative. The enactment of the Order No. 905 by the
Cabinet of Ministers of Ukraine on November 21,2013, is ademonstrative violation
of the rule of law. It has suspended from the signing process of the Association
Agreement between Ukraine and the European Union'.

The Government has violated the provisions of Article 11 of the Law of Ukraine
“On the Principles of Internal and Foreign Policy”. This law has determined that the
integration of Ukraine into the European political, economic, legal spheres in order
to get membership in the European Union is the policy priority”.

The Government has violated the hierarchy of normative legal acts and illegally
took the powers of the Parliament — Verkhovna Rada of Ukraine. It has caused mass
protests by citizens, as only the Verkhovna Rada of Ukraine defines principles of
internal and foreign policy, according to Article 85.5.1 of the Constitution of Ukraine’.

Besides, the refusal to sign the Association Agreement (which is already signed)
by the ex-president of Ukraine V. Yanukovych, was a failure of the requirements of
the above-mentioned law.

Violations of human rights and freedoms which were caused by law enforcement
agencies were not protected by the court system. The courts have made unlawful

! BepxoBHa Pasa Vipaiun. Kpuminaapuuii xoaexe Ykpainu [Eaexkrponnuii pecype]. — Pexnm
aoctymy: http://zakon.rada.gov.ua/laws/show/2341-14

> To66¢ T. Aesiadan, abo Cyts, 6yA0Ba i OBHOBAXXCHHS ACPXKABH LICPKOBHOI Ta LUBIABHOI /
T. To66¢; nep. 3 anra. P. Aumepens [1a in.]; Hayk. pea. T. IToabceka. — K. : Ayx i Airepa, 2000. — 600 c.

> Aemupenxo I T. Icropis Buens npo mpaso i acpxxasy: Hapu. noci6uux / I. I. Aemuacnko. — X.:
Koncym, 2004. — 432 c.



decisions about limiting rights and freedoms of citizens who were opposing the MATERIALS

provocative actions of state authorities and their public officials. %1;?%%2‘35 gIOCI\IIIéARIEIESS
So, it wasimpossible to ensure the rule of law because the crimes of law-enforcers ‘
were received rigidly by society and those crimes accelerated the delegitimization of ‘ MATEPIAA
.. YYACHUKIB
that Ukrainian government. 710 KOUTPECY

The legal order in Ukraine was breached due to non-observance of Article 19 of
the Constitution of Ukraine. Article 19 provides that the bodies of state power and =
local self-government and their officials shall act only on the basis of, within the limits

of, and by means foreseen by the Constitution of Ukraine and laws of Ukraine.

There was an attack on the constitutional values of Article 3 of the Constitution,
where a person, his or her life and health, honour and dignity, inviolability and
security are the highest social values in Ukraine. Constitutional values were
demonstratively violated by the state.

The responsibility of the state is to establish and maintain the human rights and
freedoms, which took place only due to the determination of the citizens to resist
the “Leviathan™.

How do you think, is there too much contradictions? Yes or not, but it only
confirms the theory about the collision of civilizations in the contemporary era
described by Samuel Huntington.

Obviously, the legal order was always lacking in the conditions of the Ukrainian
state formation. Almost proportionally, there was a lack of freedom too. Huntington
pointed out that freedom is always considered less, as order can exist without
freedom, but freedom exists only in order™

I think that those who seck sacred in the government and try to compensate the
lack of order by limiting freedoms, as a rule, deprive the society of everything.

! 3akon Ykpainn «ITpo sacaau BHYTpimHbOI i 30BHIHBOI OAITHKH> [EAekTponnmit pecypc]. —
Pexxum pocryny: http://zakon.rada.gov.ua/laws/show/2411-17

* Kabiner Minicrpis Ykpainu. Posnopsiaxenns «ITutasns ykaapanas YTOAH IPo acowianiio Mx
Yxpainoio, 3 opHi€el croponu, Ta €ppomneiicbkum CorosoM, EsponeriicbkuM CriBTOBApHCTBOM 3 AaTOMHOI
eHeprii i Ix AepxaBaMu — 4acHamy, 3 iHOI cTopoHu» N¢ 905-p [Eaexrponnuit pecype]. — Pexum

aoctymy: http://zakon.rada.gov.ua/laws/show/905-2013-%D1%80 117
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Nowadays, the fulfillment of the positive obligations of the state is complicated by
the scale of the challenges faced by our statehood and territorial integrity. Therefore,
it is very important to adhere the provisions of the Constitution of Ukraine and the
Convention for the Protection of Human Rights and Fundamental Freedoms'.

It is useful to mention the Hegelian approach about the role of state, where the
realization of human potential depends on the priorities of state, and its goals are
crucial for the sovereignty of individual. In the context of Article 3 of the Constitution
of Ukraine, human rights and freedoms and their guarantees determine the essence
and the direction of activity of state, where a state is before a human for state’s
activities. The establishment and maintenance of human rights and freedoms are the
main duties of the state.

It is important for us to find out the role of social values benchmarks of our society
stipulated in the Constitution of Ukraine, their influence on the formation of the
principles of relations between a person and state when we advocate the rights and
freedoms of human as definition of the democratic governance boundaries.

The highest social and value orientations are enshrined in Article 3 of the
Constitution of Ukraine. It determines that people, their lives and health, honour
and dignity, inviolability and security are the highest social values in Ukraine.

The content of this article was approved on June 21, 1996 at the fifth session of
the Verkhovna Rada of Ukraine of the II convocation.

One of the reporting MP’s arguments to support this provision was a statement
that such wording s practically in all constitutions around the Europe. Human rights
are established as fundamental values in all European constitutions. They got the
dominant features, established as fundamental and their guarantee and protection
became a priority for the states.

However, human rights in the Ukrainian constitution were established as the
highest social values, it differs from wordings of other European constitutions. For
example, the Spanish Constitution defines them as a basis of political order and
social life, and emphasizes the relevance of the Universal Declaration of Human

! Koncturynun sapy6GexHsIx rocyaapcrs: yueb. mocobue / coct. B. B. Makaakos. — 2-¢ usa,.,

ucnpas. u poi. — M.: Msaareascto BEK, 1999. — 584 c.



Rights. The Republic of Greece emphasizes respect and protection of human as the
primary responsibility of the state. The Italian Constitution has established that
Italy recognizes and guarantees human rights and requires the fulfillment of the
inalienable obligations which derive from political, economic and social solidarity.

The Basic Law of the Federal Republic of Germany recognizes human dignity
untouchable. Respect and protection is the responsibility of any public authority.
Also it emphasizes recognition, inviolability and inalienability of human rights as
the basis of every human community, peace and justice in the whole world'.

It shows us the fundamental nature of human rights and takes them as their
core value. It has an important meaning to determine the priority of values. The
competition of values depends on satisfaction or dissatisfaction of the fundamental
value. This is very important for adherence to the principle of proximity. The
interruption in the realization of human rights has very important meaning. The
admissibility and proportionality of the interference is analyzed by the European
Court of Human Rights and has a big meaning for national justice.

In the Ukrainian version, comparison loses its meaning because human rights are the
highest social values according to Article 3 of the Constitution of Ukraine. It is difhcult
to determine the proportionality of the interference when there is a presumption that
any other values are less than the values in Article 3 of the Constitution of Ukraine.

Vsevolod Rechytsky explains this conflict of values in his work “The Simple
Values of Constitutionalism”. He wrote that the Constitution of Ukraine recognizes
individual life as the highest social value, which, asa direct effect of the constitutional
norms, forces society and courts to accept a soldier’s refusal to go to war even in a
time of war: all that he would defend in war — freedom, independence, territorial
integrity, sovereignty of his homeland/country, etc. — matters less, according to the
Constitution, than his life*.

Leaving the battlefield without permission or refusal to act with a weapon
can save a human’s life, which is determined as the highest social value in the

! Council of Europe. European Convention on Human Rights [Eaexrponnuii pecype]. — Pexxum
aocrymy : http://www.echr.coe.int/Documents/Convention_ ENG.pdf

> Huntington S. The Clash of Civilizations and the Remaking of World Order / S. - New York:
Simon & Schuster, 1996. — 368 c.
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Constitution of Ukraine, but it will be a crime according to Article 429 of the
Criminal Code of Ukraine. In fact, an attack on the highest social values, recognized
by the Constitution, is under the threat of punishment. It prevents them from being
saved and observed'.

It is obvious that it is impossible to achieve the effect of the rule of law and to
guarantee the protection of human rights without the protection of sovereignty,
independence, territorial integrity, and inviolability of borders, public order and
citizens’ security.

Nevertheless we do not have clear limits for permissible interference to the
realization of human rights and freedoms because of legal certainty rejection and
having such declarations in the Constitution. It is impossible to refuse regulation
of social relations even accordingly to the idealistic, philosophical theory of Leon
Petrazhitsky that was mentioned at the beginning of this article.

The above mentioned contradictions and historical events indicate depreciation
of values that were taken for special protection and guaranteed by the Constitution
of Ukraine

It gives grounds to confirm that the violation of human rights in Ukraine is the
result of contradictions in the Constitution of Ukraine and social values orientations
of society, and also imperfections of mechanisms of restraint and checks and balances
between the branches of government.

Nowadays, the necessity for transition of Ukrainian constitutionalism to a new
level of development is required. Social instinct for evolution and self-preservation
should be the impact for rethinking values and strategic goals of the Ukrainian
Constitution.

For a better understanding of process, after launching of electronic petitions
to the President of Ukraine in August 2015, the first successful petition was the
initiative on “free possession of firearms”. This petition was registered the day after
launching the digital resource on the official site of the President of Ukraine and

! Rechytsky V. The Simple Values of Constitutionalism / V. Rechytsky // Krytyka. — 2010. —
[Eacxtponnmit  pecypc]. - Pexum aocrymy: hteps://krytyka.com/en/articles/simple-values-
constitutionalism



received 36 244 signatures. So far it is the second of the most popular petitions. But
the most famous, which received 38 326 signatures, was the initiative concerning
cancellation of customs clearance and excise tax on import of cars.

The formation of civil society as an equal opponent to the state, liberalization
and free market relations will bring us closer to the new social dynamics and real
constitutionalism. After that, Ukrainian society will be able to use effectively the real
product of constitutionalism: rights and freedom.

Masumyx O. Ae nama c60600a? Y comammi po3zasuymo npobiemu KoHcmunzy-
YITIH020 BUSHAYEHNS OCHOBHUX UIHHOCTNEH 0N CYCTINLCIMBA A X SHAYCHHS OAS De3neKy
BinbHOi depicasu. Asmop axyewmye na BaNAUBOCINE BUSHALEHHS DONYCINUMUX MEHC
BIMPYHAHH 0EPIHCABUL ) Peani3ayiro nPas i 60000 A00uHM, 4 MAKONC AHANIZYE iCTNOPULHI
n00ii 8 Yipaini, w0 npussesn 00 BUPiIBHIBANHI KOHCIMUMYYIIHUX YIHHOCMET, IKi
3AXUMAIINDCS. A 2APAHINOBAHL DEPHCABOT.

Karno6i caosa: npasa i c60600u 1100unu, KoHCmumyyinHi yinnocmi, depicasa.
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3AKAIOYHE CAOBO

Illanoewni namni ma narnose!
Ilanoeswi korezu!

IIporpamy Apyroro xonrpecy Aconjianii KOHCTUTYLIIHHOTO IPAaBOCYAAS KPaiH
perioHiB baarificexoro Ta I'IopHoro MOpiB BUYEPIAHO, HAIlIA p060Ta 3aBEPILYETHCS.
YIIpoAOBX ABOX AHIB MU 0OMIHIOBAAHCS AYMKaMH IIOAO POAL KOHCTUTYLIMHHMX CYAIB
Yy TAYMaY€HHI ITOAOXKEHb HAI[iIOHAABHUX KOHCTUTYLIM Y KOHTEKCTI 3araAbHOBU3HAHMX
IPUHIIMIIB | HOPM MXKHAPOAHOTO ITpaBa Ta npasa Epporneiicbkoro Coroay, pilieHb
MI>XKHAPOAHHUX CYAiB, 30KpEMa y TaAysi 3aXUCTYy IpaB i OCHOBOIIOAOXKHHMX cBobOA
AIOAMHM i IPOMaASTHUHA.

Byaro okpecaeHO KOAO MpOOAEM, 11O BUHHKAHU Yy IPOLECI 3aIPOBAAXKCHHSI
HalliOHAABHUX KOHCTUTYLIMHUX MAPAAUTM, SKi IPYHTYIOTbCS Ha 3aTaAbHOBM3HAHUX
NpUHLUIAX 1 HOpPMax MiKHapoaHoro mpasa i mpasa Espomnericbkoro Corosy,
PpillIeHHAX MDKHAPOAHHUX CyAiB. Sk 3’51cyBaAocsi, OKpeMi 3 HUX € aKTYaAbHMMH HE AMIIE
AAst YKpaiHu, a i AAS iHIUX KpaiH — yuacHuLb KoHrpecy. 3okpeMa, Ije cToCcyeThest
HAyKOBUX KOHLENIM Ta NPAaKTUYHUX METOAIB BU3HAYEHHs CIIiBBIAHOIIECHHS
BEPXOBEHCTBA IPaBa Ta BEPXOBEHCTBA KOHCTUTYLIH 3 YPaXyBaHHSAM HalliOHAABHHUX
ocobauBoOCTEMH PO3YMIHHS IpaBa M Y KOHTEKCTI 3araAbHOBU3HAHMX IPUHLMUIIIB 1
HOPM MI>XHapOAHOTO IpaBa.

Yy LbOMY AaCHEKTI Ba)KKO IEPEOLIHUTH 3HAYECHHS rAUOOKHUX i 3MiCTOBHHUX
AOTIOBiACH, AUCKYCIH, mpono3ulii yyacHukiB KoHrpecy 1moa0 MOKAMBHX HIASIXiB
BUPIIIEHHS TUX YM IiHIIMX IUTaHb Ha BIAIIOBIAHIM IIPaBOBIM OCHOBI, 06MiHy
AOCBIAOM 3AIFICHEHHSI KOHCTUTYLIHHOTO paBocyaAst. CrioaiBarocs, 1o KOPUCHUM
TaKOXK 6on ocobucre criakyBaHHs cyaaiB Koncruryniitnoro Cyay VYkpainu,
IPEACTABHUKIB YKPalHCHKOI IIPAaBOBOI HAYKHU 31 CBOIMH 3apyODKHIMU KOACTAMU.

Bip imeni cyaaiB Koncruryniiinoro Cyay Ykpainu Ta Bis cebe ocobucto
BHCAOBAIOIO BASYHICTB yciM yuacHukaM KoHrpecy, XTo BUCTyHaB i3 AOMOBIiAsAMH,
MMOBIAOMACHHSIMH, 6paB y4acTh Y AUCKYCifX.



[le pas Haraay:o, IO BUCBITACHHIO LIbOIO 3aXOAYy OyAe IIPUCBSIYCHO OAMH i3
po3aiAiB ueprosoro Homepa >xypHaAy «Bicuux Koncrurymniitnoro Cyay Ypainn» —
Apyxosanoro oprany Koncruryuiitnoro Cyay Yipainu.

Yenimuomy nposeaenHio Konrpecy cipusis Bucokuii npodecionaAism Hammx
NEPEKAAAAYIB Ta MPaLliBHUKIB Hamionaassoro IOPUAMYHOTO YHIBEPCUTETY iMeHi
spocaaBa Myaporo, KOTpUM 51 aApECYIO 3aTaAbHY BASYHICTh YYaCHUKIB 3i6paHH51.

CroaiBatocs, mo criBnpais Koncruryniitnoro Cyay Yipainu 3i crpykrypamu
OBCE B Ykpaini Ta opraHaMu KOHCTUTYLIIHHOI IOPUCAHUKIIIT ACPXKAaB — YYaCHHUIIb
Acouianii KOHCTUTYLIIHHOTO IPaBOCYAAS KpaiH perionis baariiicbkoro Ta Yopuoro
MOpiB TPUBATHUME 1 B Maﬁ6yTHbOMy.

Xaii IacTUTBh YCiM Y CrIpaBi 3MIiITHEHHS NTPOBIAHOI pOAl KOHCTUTYLIIHHUX CYAIB y
TAYMa4Y€HHI TOAOXKEHD HAIIIOHAABHMX KOHCTUTYLIIH Y KOHTEKCTi 3araAbHOBU3HAHUX
IPUHIIMIIB i HOPM Mi>KHapOAHOTO IpaBa, mpasa €spomneiicbkoro Corosy Ta pileHsp
MIKHAPOAHHX CYAIB 3 METOIO YTBEPAXKEHHS IPUHIUITY BEPXOBEHCTBA IIpaBa M
YAOCKOHAAEHHSI HAYKOBUX ITIAXOAIB 1 IPAKTUKH 3aXMCTy IIPaB i OCHOBOIIOAOXKHUX
cBOOOA AIOAMHU i TPOMAASIHHHA.

Apyruii xonrpec Acomianil KOHCTUTYIIIHHOTO INPaBOCYAAS KpaiH pPErioHiB
baariicpkoro Ta YopHoro MopiB oroaomyo 3aBepIIeHUM.

ToaoBa Acowianii KOHCTHUTYLIITHOTO IIPABOCYAAS

KpaiH perioHiB baarificekoro ta Yoproro mopis,

B. 0. [osoBu Koncrurymniitnoro Cyay Yipainu,

AOKTOP IOPUAUYHUX HAyK, Ipodecop,

axaaemik HATIpH Ykpainu I0piit bayain
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CONCLUDING REMARKS

Ladies and Gentlemen,
Dear colleagues,

The programme of the Second Congress of the Association of Constitutional
Justice of the Countries of the Baltic and Black Sea Regions has been exhausted,
our work is coming to an end. Within two days we shared views on the role of
constitutional courts in interpreting the provisions of national constitutions in the
context of generally recognised principles and norms of international law and EU
law, judgments of international courts, in particular in the field of the protection of
human and citizen’s rights and fundamental freedoms.

We outlined the range of problems that arose in the process of introducing
national constitutional paradigms based on generally recognised principles and
norms of international law and EU law, judgments of international courts. As
it turned out, some of them are relevant not only for Ukraine but also for other
countries — participants of the Congress. In particular, it concerns scientific concepts
and practical methods for determining the relationship between the rule of law and
the supremacy of the constitutions, given national peculiarities of understanding of
law and in the context of generally recognised principles and norms of international
law.

In this aspect, it is difficult to overestimate the meaning of deep and substantive
reports, discussions, proposals of the participants of the Congress on possible ways to
resolve a particular issue on an appropriate legal basis, and exchange of experience in
administering constitutional justice. I hope that personal communication between
the judges of the Constitutional Court of Ukraine, representatives of the Ukrainian
legal science with their foreign colleagues was also useful.

On behalf of the judges of the Constitutional Court of Ukraine and myself, I
express my sincere gratitude to all the participants of the Congress, who delivered
reports, presentations, and participated in the discussions.



I would like to remind you again that one of the sections of the next issue of
the publication «Bulletin of the Constitutional Court of Ukraine» — the printed
body of the Constitutional Court of Ukraine — will be dedicated to the coverage
of this event.

The high professionalism of our interpreters and the staff of the Yaroslav Mudryi
National Law University contributed to the success of the Congress and I would
like to express sincere gratitude on behalf of the participants of the meeting to these
people.

I hope that the cooperation of the Constitutional Court of Ukraine with the
OSCE structures in Ukraine and the bodies of constitutional jurisdiction of the
states — member the Association of Constitutional Justice of the Countries of the
Baltic and Black Sea Regions will continue in the future.

Let the luck favours you in strengthening the leading role of the constitutional
courts in interpreting the provisions of national constitutions in the context
of generally recognised principles and norms of international law, EU law and
judgments of international courts in order to establish the principle of the rule of law
and to improve scientific approaches and practices of the protection of fundamental
human and citizen’s rights and freedoms.

Let me declare the Second Congress of the Association of Constitutional Justice
of the Countries of the Baltic and Black Sea Regions closed.

Acting President of the Association of Constitutional Justice

of the Countries of the Baltic and Black Sea Regions,

Acting Chairman of the Constitutional Court of Ukraine,

Doctor of Law, Professor,

Full Member of the National Academy

of Legal Sciences of Ukraine Yurii Baulin
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The Association of Constitutional Justice of the Countries
of the Baltic and Black Sea Regions

Annual Report (2016)
1. General Remarks
2. Activities accomplished
3. Calendar of events

1. General Remarks

The Association of Constitutional Justice of the Countries of the Baltic and Black
Sea Regions (BBCJ) was established in 2015 on the initiative of the Constitutional
Court of Moldova and the Constitutional Court of Lithuania. During the meeting
hosted by the Constitutional Court of Lithuania on 26 October 2015 in Vilnius,
the President of the Constitutional Courts of Georgia, Mr George Papuashvili,
the President of the Constitutional Courts of Moldova, Mr Alexandru Tinase,
the President of the Constitutional Court of Lithuania Mr Dainius Zalimas and
the President of the Constitutional Court of Ukraine Mr Yurii Baulin signed the
Declaration on the Establishment of the Association of Constitutional Justice of
the Countries of the Baltic and Black Sea Regions and approved its Statute.

The goal of the Association aims at promoting the protection of human rights
and fundamental freedoms, as well as the independence of constitutional courts,
implementing rule of law principles, and enhancing the exchange of experience

between its members.

Following the signature of the Declaration, the members decided that the
Constitutional Court of Moldova shall hold the presidency of BBCJ until
1 January 2017 as the Court having initiated the Establishment of BBC].




2. Activities accomplished

As the Court holding the Presidency of the Association during the period ‘

October 2015 - January 2017, the Constitutional Court of Moldova was actively
involved in promoting the goals and aims of BBCJ Association — to underline the
role of constitutional courts in affirming the supremacy of the constitution and
constitutional justice, respect for human rights and fundamental freedoms, as well
as to promote the need to respect the independence and sovereignty of states and
their territorial integrity.

a) General Assembly
On 1 July the Association held its first General Assembly during which it

discussed and decided on a number of important issues related to the Association,
as follows:

- amendments to certain articles of the Statute of BBCJ in order to extend the
possibility of other countries of the Baltic and Black Sea Regions, namely EU
associated/candidate countries, to become members of BBCJ Association.

— approval of the symbols of BBCJ Association (logos, corporate color and
flag).

The General Assembly approved the content and design of the website of BBCJ
Association www.bbcj.eu. The site aims at informing the public on the current
activities of BBC] and is run by the Constitutional Court holding the presidency
of the Association.

The General Assembly also decided that the Presidency of BBCJ Association
shall start on 1 January and shall last until 31 December, to cover a full calendar year.

b) 1’ BBCJ Congress

The most important event of the Association was the organization of the first
BBCJ Congress hosted by the Constitutional Court of Moldova which brought into
attention ” The role of constitutional courts in the protection of democratic values.” The
event was attended by high representatives of the Venice Commission, Presidents
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and judges of BBC] member Courts, the Secretary General of the Organization for
Democracy and Economic Development - GUAM, as well as by international legal
experts in constitutional justice. Welcome speeches were delivered by the President
of the Republic of Moldova Mr Nicolae Timofti and the Speaker of the Parliament
Adrian Candu.

Subjects discussed during the Conference referred to the independence of
Constitutional Courts under the aspect of recent developments and challenges,
effects of the acts delivered by constitutional courts (rulings, judgments, decisions),
optimization of the powers of constitutional control bodies, particularly the
competence of interpretation of the laws, as well as horizontal effect of the
constitutional rights, duty to interpret law consistently with the constitution
(indirect effect) and direct effect of constitutional provisions.

¢) working meetings of members

e On 17 December 2015 a summit of the Presidents of the Constitutional
Courts of Ukraine, Georgia, the Republic of Lithuania, and the Republic
of Moldova — members of the Association of Constitutional Justice of the
Countries of the Baltic and Black Sea Regions (BBCJ) - took place at the
Constitutional Court of Ukraine, in Kyiv. During the meeting the parties
discussed the issues of communication among members of the Association,
joint projects and action plans for the coming year, as well as the possibilities
for future enlargement of the Association.

e On 18 December 2015 Presidents of BBCJ] member courts met Ukraine’s
President Poroshenko in Kyiv and expressed their concern over Ukraine’s
territorial integrity and the respect for international law in administering
constitutional justice.

Conscious of the necessity to defend the fundamental international legal
principles and standing in solidarity with its Ukrainian colleagues, members of the
Association of Constitutional Justice of the Countries of the Baltic and Black Sea
Regions (BBC]) joined the so-called Batumi process — the initiative launched by



the Ukrainian Constitutional Court in September 2015 in Batumi - to condemn DOCUMENTS OF

ND
the Constitutional Court of the Russian Federation for its role in committing ‘THE 277 CONGRESS

aggression against Ukraine, i.e. for its role in the annexation of Crimea. ‘ AOKYMEHTU
¢ On 24-25 October 2016 the Constitutional Court of Lithuania hosted 2-ro KOHTPECY
the Forum organized within the framework of the cooperation project
»Assistance to the Constitutional Courts of Georgia, Republic of Moldova é

and Ukraine in ensuring the implementation and protection of the rule of HE il

law”, supported and funded by the Ministry of Foreign Affairs of Lithuania

within the Development Cooperation and Democracy Promotion
Programme.
During this event the delegates marked the one year anniversary of the creation
of the Association.

d) BBCJ Publications

In 2016 the Constitutional Court of Moldova, as the Court holding the
presidency of BBCJ Association, has published the compilation of reports and
speeches delivered during the 1* BBC] Congress held on 30 June — 1 July 2016 in
Chisindu. The publication has been delivered to all BBCJ members as well as to the
participants in the Congress.

e) External actions:

e BBC] statement on pressure and undue interference in the work of several
European Constitutional Courts (17.03.2016)
o Statement of BBCJ on the attempted coup d*état in Turkey (21.07.2016)
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Calendar of events

25 October 2015

Vilnius, Lithuania

Signature of the Declaration on the
Establishment of BBC] Association and of
its Statute

12—17 November
2015

Washington DC,
USA

Participation of BBCJ members at the
Federalist Society’s National Lawyers
Convention

15-17 December
2015

Kyiv, Ukraine

Summit of BBCJ members

18 December 2015 Kyiv, Ukraine Meeting of BBCJ members with the
President of Ukraine Petro Poroshenko
17.03.2016 BBCJ statement on pressure and undue
interference in the work of several European
Constitutional Courts
30 June 2016 Chisinau, Republic | First BBCJ Congress
of Moldova
1 July 2016 Chisinau, Republic | General Assembly of BBCJ Association
of Moldova
21 July 2016 Statement of BBCJ on the attempted coup

d’état in Turkey

24-25 October 2016

Vilnius, Lithuania

Forum of the Constitutional Courts of
Georgia, Republic of Lithuania, Republic of
Moldova, and Ukraine
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RESOLUTION
of the 2°! Congress of the Association of Constitutional
Justice of the Countries of the Baltic and Black Sea Regions
(June 1-2, 2017, Kharkiv, Ukraine)

We, the participants of the 2" Congress of the Association of Constitutional
Justice of the Countries of the Baltic and Black Sea Regions (hereinafter — the
Congress), experts, scholars, having discussed the role of constitutional courts in

interpreting the provisions of national constitutions in the context of generally
recognised principles and norms of international law, European Union law, and
judgments of the international courts:

INTENDING to strengthen the rule of law and the supremacy of the
constitution in the activities of the bodies constitutional jurisdiction;

PROMOTING respect for international law and European Union law as the
systems of law based on generally recognised democratic human values,

EMPHASISING the importance of exchanging experience on the
implementation of international democratic values into the case-law of bodies of
constitutional jurisdiction;

TAKING INTO ACCOUNT the competence of the constitutional courts
of the countries of the Baltic and Black Sea Regions, the role of the 1950 European
Convention for the Protection of Human Rights and Fundamental Freedoms and
the case-law of the European Court of Human Rights (hereinafter — the ECHR)
related to its understanding of a law-based state;

PAYING REGARD to the specific features of the formation of modern
paradigm of constitutionalism in each country; 133
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HAVE CONCLUDED:
BB S 1. Constitutional jurisdiction is the most important factor in strengthening,
developing and protecting the fundamental human values embodied in the

constitutions underpinning the activities of the courts of the states which
participated in the Congress. Their decisions and judgments have a decisive influence
on the activities of the bodies of state power, local self-government and civil society
institutions.

2. Respect for human and citizen’s rights and fundamental freedoms guaranteed
at the constitutional level is the basis of law order and justice. The participants of
the Congress noted that the bodies of the countries carrying out legislative and law
enforcement functions should also adhere to the provisions of universally recognised
acts of international law, international instruments for the protection of human and
citizen’s rights and fundamental freedoms.

The participants of the Congress stressed that given the provisions of the 1950
European Convention for the Protection of Rights and Fundamental Freedoms,
bodies of state power, including government, legislator, courts and body of
constitutional jurisdiction, must make every possible effort to fulfill international
commitments undertaken by the states participating in the Congress, including the
implementation of the ECHR judgments. In particular, bodies of constitutional
jurisdiction have to gradually integrate the ECHR judgments into domestic law.

3. The participants of the Congress noted in their reports and presentations
that there is a tendency to unify the principles of constitutional jurisdiction when
protecting human and citizen’s rights and fundamental freedoms both at the
regional and pan-European levels. The main criteria in this crucially important area
of activity of the bodies of constitutional jurisdiction of the states participating in the
Congress are the provision of the 1948 Universal Declaration of Human Rights, UN

134 covenants on these issues, the provisions of the 1950 European Convention for the
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(Venice Commission) and other international human rights organisations and 2-ro KOHI'PECY
institutions.

4. Bodies of constitutional jurisdiction have a particular responsibility for é
the harmonisation of national constitutions and national legal systems with the MR

universally recognised norms of international law, European Union law and other
applicable international obligations as well as in general for consolidating the
European orientation of their respective states. The participants of the Congress
acknowledge the role of international law and European Union law in interpreting
national constitutions and underline that the international and European standards
should be perceived as minimum constitutional standards for the protection of
fundamental rights.

The participants of the Congress strongly condemn the use of constitutional
jurisdiction for the internal legalisation of grave breaches of international law as
well as for justification of non-implementation of judgments of international and
European courts.

5. When adopting decisions on cases, the bodies of constitutional jurisdiction
represented by the participants of the Congress more and more often refer to the
patterns of the genesis of constitutionalism and corresponding jurisprudence in
other countries, thus promoting the development of their constructive relationships
both at the regional and at the pan-European and the global levels.

6. The Congress considers these trends to be positive given the following:
although the constitutions of the participating states differ, their basic principles, in
particular on the protection of human rights and human dignity, form a common
ground, and legal arguments, based on these principles which are used in one
country, with account of the differences in national legislation on the principle of
subsidiarity, can be a source of inspiration for another.

7. It is expedient not only to improve the exchange of information and experience
between the bodies of constitutional jurisdiction of the states participating in the 135
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AOKYMEHTHU ‘ Constitutional Courts (CECC), and other regional and linguistic associations of
2-ro KOHI'PECY the bodies of constitutional jurisdiction.

_— 8. Proper exercise of the powers by the bodies of constitutional jurisdiction,
A including on the protection of human and citizen’s rights and fundamental freedoms

ASSOCIATION OF CONSTITUTIONAL
JUSTICE OF THE COUNTRIES OF THE
BALTIC AND BLACK SEA REGIONS

is possible only provided the constitutional requirements for the independence of
these bodies as well as immunity of judges and their subordination exclusively to
constitution and the rule of law are observed.

Interference with the activities of the bodies of constitutional jurisdiction by
other bodies of state power, political and public pressure is unacceptable. These
subjects of power and public legal relations must refrain from any attempts of
undue influence on judges in the performance of their duties. At the same time,
the Congress underlines the importance of transparency and accountability of the
bodies of constitutional jurisdiction for their activities to civil society.

The participants of the Congress, agreeing with the benefit of this event,

HAVE DECIDED:

1. To recognise that the exchange of experience between the constitutional courts
participating in the Congress is necessary to ensure the effective application of acts
of international law in the protection of human and citizen’s rights and fundamental
freedoms, taking into account the specific features of national constitutions and
the principle of subsidiarity as a generally recognised rule in relations between the
Council of Europe member-states.

2. To emphasise that application of the jurisprudence of international courts
in the activity of the bodies of constitutional jurisdiction of the states participating
in the Congress contributes to strengthening the principle of the rule of law,
and is important for ensuring the protection of human and citizen’s rights and
fundamental freedoms guaranteed by the national constitutions and declared in the
1950 European Convention for the Protection of Human Rights and Fundamental

136 Freedoms as well as in the other acts of international law.
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4. To recognise that the conflict between the jurisprudence of the national
constitutional court and international courts in ensuring the protection of human e
and citizen’s rights and fundamental freedoms should be resolved through reviewing

the jurisprudence of national constitutional courts with account of the specific
features of the norms of national constitutions in accordance with the generally
recognised principle of subsidiarity or through adoption of relevant constitutional
amendments in case the review of national judicial practice is impossible.

5. To consider that ensuring of implementation of the principle of the rule
of law which is the basis of the development of national constitutional doctrine
of the states participating in the Congress in exercising of authorities by bodies
of constitutional jurisdiction, including on the protection of human and citizen’s
rights and fundamental freedoms, is incompatible with the facts of interference
with their activities by the bodies of state power, politicians, representatives of mass
media and civil society institutions. The Congress calls upon these subjects of power
and public legal relations to refrain from any attempts of undue influence on judges
in the performance of their duties.

6. To continue the development and implementation of a unified technique of
systematisation of constitutional courts” acts, with account of CODICES database,
which will enable the formation and development of the national constitutional
doctrine with regard to the jurisprudence of the constitutional courts of the states
participating in the Congress.

7. To recognise the practice of exchange of the acts of the constitutional courts
of the states participating in the Congress, wherein the universally recognised norms
and principles of international law, European Union law and the jurisprudence of
international courts, including on the protection of human and citizen’s rights and
fundamental freedoms to be useful.
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OF THE GENERAL
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PE3OAIOLIIT ‘ ASSOCIATION OF CONSTITUTIONAL

JUSTICE OF THE COUNTRIES OF THE

TEHEPAABHOI BALTIC AND BLACK SEA REGIONS
ACAMBAEI

RESOLUTION I

The General Assembly of the Association of Constitutional Justice of the
Countries of the Baltic and Black Sea Regions, convened on June 2,2017 in Kharkiv,

has unanimously decided:

To approve the report of Secretary General of the Association of Constitutional
Justice of the Countries of the Baltic and Black Sea Regions for 2016.

Annex: report of Secretary General of the Association of Constitutional Justice
of the Countries of the Baltic and Black Sea Regions for 2016.

Kharkiv, June 2,2017
Yurii Baulin,

Acting President of the Association of Constitutional Justice
of the Countries of the Baltic and Black Sea Regions

140



BBCT

ASSOCIATION OF CONSTITUTIONAL
JUSTICE OF THE COUNTRIES OF THE
BALTIC AND BLACK SEA REGIONS

RESOLUTION II

The General Assembly of the Association of Constitutional Justice of the
Countries of the Baltic and Black Sea Regions, convened on June 2,2017 in Kharkiv,

has unanimously decided:

To support the application of the Constitutional Court of the Republic of
Moldova to host the XVIII Congress of the Conference of European Constitutional
Courts in the course of the Circle of Presidents of the Conference of European
Constitutional Courts.

Annex: letter of the President of the Constitutional Court of the Republic
of Moldova Alexandru Tinase to the President of the Conference of European
Constitutional Courts Zaza Tavadze.

Kharkiv, June 2, 2017
Yurii Baulin,

Acting President of the Association of Constitutional Justice
of the Countries of the Baltic and Black Sea Regions
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RESOLUTION III

The General Assembly of the Association of Constitutional Justice of the
Countries of the Baltic and Black Sea Regions, convened on June 2,2017 in Kharkiv,

has unanimously decided:
To establish the printed publication of the Association «Journal of the
Association of Constitutional Justice of the Countries of the Baltic and Black Sea

Regions>.

Annex: the concept of the «Journal of the Association of Constitutional Justice
of the Countries of the Baltic and Black Sea Regions».

Kharkiv, June 2,2017
Yurii Baulin,

Acting President of the Association of Constitutional Justice
of the Countries of the Baltic and Black Sea Regions
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RESOLUTION IV

The General Assembly of the Association of Constitutional Justice of the
Countries of the Baltic and Black Sea Regions, convened on June 2,2017 in Kharkiv,

has unanimously decided:

The Presidency of the Association of Constitutional Justice of the Countries
of the Baltic and Black Sea Regions shall be held by the Constitutional Court of
Georgia from January 1, 2018 to December 31, 2018.

Kharkiv, June 2,2017
Yurii Baulin,

Acting President of the Association of Constitutional Justice
of the Countries of the Baltic and Black Sea Regions
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RESOLUTION V

The General Assembly of the Association of Constitutional Justice of the
Countries of the Baltic and Black Sea Regions, convened on June 2,2017 in Kharkiv,

has unanimously decided:

To hold the next Congress of the Association of Constitutional Justice of the
Countries of the Baltic and Black Sea Regions in the second half of May 2018 in
Thbilisi, Georgia.

Kharkiv, June 2,2017
Yurii Baulin,

Acting President of the Association of Constitutional Justice
of the Countries of the Baltic and Black Sea Regions
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RESOLUTION VI

The General Assembly of the Association of Constitutional Justice of the
Countries of the Baltic and Black Sea Regions, convened on June 2,2017 in Kharkiv,

has unanimously decided:

To forward the Final Resolution of the Second Congress of the Association
of Constitutional Justice of the Countries of the Baltic and Black Sea Regions to
the World Conference on Constitutional Justice, the Conference of European
Constitutional Courts and the European Commission for Democracy through Law
(Venice Commission), the European Court of Human Rights, the European Court
of Justice.

Kharkiv, June 2,2017
Yurii Baulin,

Acting President of the Association of Constitutional Justice
of the Countries of the Baltic and Black Sea Regions
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CASE-LAW OF THE CONSTITUTIONAL
COURT OF GEORGIA

Citizens of Georgia — Irakli Kemoklidze and Davit Kharadze vs. Parliament
of Georgia 2/4/532,533, August 8, 2014

Subject of Dispute

Persons recognized legally incapable were appealing a list of norms of the Civil
Code of Georgia, Civil Procedure Code of Georgia and the “Law of Georgia on
Psychiatric Care”, which in their opinion, contradicted Articles 14, 16, 17, 18, 24,
36,41 and 42 of the Constitution of Georgia. Namely, disputed were the norms of
the Civil Code of Georgia, that A. Restricted persons recognized incapable due to
their severe intellectual disability or mental illness, in their freedoms to willingly and
actively acquire civil rights and responsibilities; B. Declared legally void expression
of will of legally incapable persons; C. Prohibited persons who were recognized
legally incapable from the right to marry; D. Declared legal guardians as lawful
representatives of the persons, who were then empowered to represent the subject
of their guardianship with third parties without specific appointment, including at
the courts, and were entitled to sign every necessary agreement on behalf of persons
recognized legally incapable.

Also disputed were those norms of the Civil Code, A. That appointed guardians
to legally represent the interests and defend persons recognized legally incapable in
the courts; B. When the person recognized legally incapable had had recovered from
their disability, only the legal guardians, family members or psychiatric institutions
had the right to apply to the courts to annul legal guardianship, and to restore the
persons in their capacities.

Additionally, disputed were the norms of the “Law of Georgia on Psychiatric
Care’, that A. Stipulated, that in the place of a person recognized legally incapable,
the information about his/her disease and psychiatric care was to be given to his/
her legal guardian, B. Stripped of the person recognized legally incapable from the

right to participate in private legal matters; C. In order to administer treatment,



it requested an informed consent of the legal guardian of the person recognized
legally incapable, but sidestepped the will of the person him/herself. D. Allowed the
legal guardian of the incapacitated person to choose psychiatric care facility, and to
stop medical examinations/treatment; E. Gave the right to doctors, for the purposes
of security, to restrict enacted rights of the persons recognized legally incapable;
E. Declared treatment voluntary, if the legal guardian, not the patient, had asked for
it, and had signed informed consent.

Reasoning

With regard to Article 16 of the Constitution of Georgia (the right to take
necessary actions for the purposes of autonomy and for personal development),
the Court first evaluated the group of norms of the Civil Code of Georgia, which
constituted a unified regime and restricted persons, who had been recognized legally
incapable, due to their severe intellectual disability or “mental illness”, from their
liberties to willingly acquire and act upon rights and responsibilities, to represent
selves with third parties, sign deals and turned them entirely dependent on their
legal guardians for an indeterminate amount of time. Therefore, an entire class
of persons, much like claimants in the present case, were declared as lacking the
ability to express their free will, regardless of complexity of specific relations or risks.
Considering this, taking away capacities in an absolute and blanket manner, for an
indeterminate amount of time, amounted to losing autonomy, in practically every
aspect of life and was seen, as a highly intense interference in the right.

The legitimate purpose of a restriction, according to respondent, was to defend
therightsand interests of the persons with mental disabilities. The Court determined
that Article 58, which annulled every single deal negotiated by a mentally disabled
person, including those deals that benefited these persons, undoubtedly went beyond
the purpose to defend the persons with mental disorders, and were disproportionate
restrictions. Therefore, this norm was declared unconstitutional with regard to
Article 16 of the Constitution of Georgia.

Those norms stipulating the status of being recognized legally incapable as well as
those that totally replaced the individual’s will with the will of his/her legal guardian
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was not interpreted as justifiable means with the aim of taking care of the person
recognized legally incapable. The existing normative approach was completely
ignoring the reality, that limitation of mental disorders is characterized with the
wide-ranging gradations limiting the ability of persons with mental disorders to
comprehend the results of their actions to a varying degree. The disputed norms,
however, were applied to every and all persons with the status of recognized as
mentally incapable, and took away from them the possibility to realize those
capacities, which they did still have in their possession. The Court pointed out that
an optimal mechanism to recognize a person legally incapable should allow a court
to take into consideration the damage on the decision-making capacity of a person
with mental disorders and must ensure as much as possible, that the rights and
freedoms of this person are protected. Furthermore, the purpose of guardianship
lies in supporting the person in the decision-making process and not in substituting
their will in every field of life. Therefore, it was determined, that the disputed
norms disproportionately restricted the right to free development of personality of
the persons recognized legally incapable, and were declared unconstitutional with
regard to Article 16 of the Constitution of Georgia.

Another group of norms evaluated with regard to Article 16 of the Constitution
were those norms of the “Georgian Law on Psychiatric Care”, that restricted legally
incapable persons in their freedom to choose the psychiatric care facility, a doctor
and decide on commencing treatment. The Court pointed out that, the right to self-
development includes that right of an individual to submit him/herself to this or that
kind of treatment, choose a doctor and a care facility. When a person is incapable to
give informed and freely made consent to the treatment plan, interference in the right
is permissible, if this will benefit the welfare of the person in question; however, when
the person is capable to consent independently in an informed manner, allowing an
interference in his/her health, such decisions shall only be made with his/her consent.

Since recognition of legal incapacity does not involve examination of the level
of mental disorder, a person recognized legally incapable may possess this kind
of capacity, but he/she is unconditionally excluded from the process of medical
decision-making that will impact his/her health, which results in ignoring of his/



her rights. Therefore, these norms also disproportionately interfered in the right,
protected by Article 16 of the Constitution and thus, were declared unconstitutional.

The Court did not find interference in Article 16 in those norms of Civil
Procedure Code that took away the right from incapable persons to independently
apply to a court, when they had recovered from their mental disorder, with the
request for restoration of capacities, and to join legal proceedings, launched at
the initiative of other persons. Furthermore, the part of the norm, that afforded
a guardian, a doctor and a psychiatric care facility to go to the court and ask for
restoration of the capacity of the person, was not intended to violate the right to
self-development, since the aim of the norm was to restore a person in his/her rights.

The Court pointed out, that these disputed norms instituted a restriction on
the right enshrined in Article 42 of the Constitution (right to apply to a court).
Therefore, the Court determined, that a person recognized incapable must not
depend on the goodwill of his/her legal guardian, family members or psychiatric
care facilities to be able to enjoy the right to apply to a court, a right that will protect
these persons from abuses of power. Based on these reasons, the above-described
norms were declared unconstitutional with regard to the Paragraph 1 of Article 42
of the Constitution of Georgia.

Additionally, these norms were evaluated by the Court with regard to Article 14 of
the Constitution. The Court determined, that the disputed norms established specific
norms for the persons recognized legally incapable and capable persons were not given
any preferential treatment with regard to the norm in question. There was no differential
treatment between adults, regardless of their status of recognized capacities. Therefore,
these norms were declared constitutional with regard to Article 14 of the Constitution.

The respective article of the Civil Code of Georgia that prohibited marriage, if
one of the future spouses was recognized legally incapable, was evaluated with regard
to Article 36 of the Constitution. The disputed norms took away from the person
recognized legally incapable the possibility to turn cohabitation with a partner into
legal recognition of their voluntary union into an act of creatinga family. The legitimate
purpose of the disputed norms was to protect the persons recognized legally incapable
from forced marriage and protect their right to property from interference.
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The court found, that there was a least restrictive mechanism to achieve this
legitimate purpose — by allowing marriage through the consent of legal guardian
or respective body, which allowed for individualization of interference into the
right to marry. If a person has social skills to understand non-material results
that accompanies a marriage, which is not established at any moment when the
recognition of incapacity takes place, taking away the right to marry represents
a disproportionate interference in the right. Therefore, without taking into the
account the individual mental capacities, restricting the right of the persons
recognized legally incapable was declared unconstitutional with regard to Paragraph 1
of Article 36 of the Constitution of Georgia.

The following norms, that regulated recognition of a person legally incapable,
limitation of the right to marry and regulations related to psychiatric care, were
assessed in relation to Article 14 of the Constitution of Georgia, since the claimant
argued, that persons recognized legally incapable were subjected to differential
treatment when compared to persons with equal skills but not recognized as
incapable. The Court found, that the general characteristic of the social group in
question is the recognition as legally incapable, which is based on their mental
disorder. Membership of the group or transferring to other group is not dependent
on the will of the persons recognized legally incapable. The Court concluded, that
classical discrimination was taking place, regulated by Article 14 of the Constitution
and hence, it applied “strict scrutiny” test to find out if it was justified.

Within the test, the Court determined, that since it was possible to identify
individual capacities of the persons and tailor the status of incapable onto them, the
existing norms, that dictated the process of recognition of persons legally incapable,
annulment of the acts of persons recognized incapable, and complete substitution
of the free will of a person recognized legally incapable with the will of the legal
guardian, also the prohibition of the right to marry, were not interferences absolutely
necessitated and therefore, violated Article 14 of the Constitution of Georgia.

Furthermore, the claimant disputed the norm of the “Law of Georgia on
Psychiatric Care” that disallowed a person recognized incapable to receive
information about his or her own disease and psychiatric care with regard to Article 16



of the Constitution (the right to free development of his/her personality), Article 24
(right to freedom of expression), and Article 41 (the right to become acquainted,
in accordance with a norm prescribed by law, with the information about him/her
stored in state institutions as well as official documents existing there). The Court
highlighted, that the disputed norm regulated relations, that arise in the process
of psychiatric care, which is not part of the right to freedom of expression, which
includes the right to disseminate information (with regard to Article 24). At the
same time, since psychiatric care facility, even it is a state institution, is not a body
tasked with carrying out public functions, and for the purposes of Article 41,
cannot be counted as “state institution”. Therefore, the disputed norm was declared
constitutional with regard to both constitutional rights.

As for Article 16 of the Constitution, the Court indicated, that it defends the
right of a person to independently make decision regarding own health and treatment,
and access own health records is crucial for making such decisions. Therefore, the
disputed norm restricted the claimant in his right protected by Article 16, to access
information about own health, thus constituted an interference in this right. The
Court declared the norm as disproportionally restrictive, since it failed to recognize
varying degrees of the quality of specific mental capacities of persons recognized
legally incapable, and with blanket ban, stripped them of their rights to receive
information about their own health conditions. Therefore, the norm was declared
unconstitutional with regard to Article 16 of the Constitution.

Paragraph 3 of Article 15 of the “Law of Georgia on Psychiatric Care” allowed
the doctors, in exceptional cases, with the purpose of safety, “to limit the rights
of patients placed under stationary care, including the right to be protected from
inhuman and undignified treatment. The norm was challenged with regard to
Paragraph 1 of Article 17 of the Constitution, which stipulates, that “honor and
dignity of an individual is inviolable”. Paragraph 2 of Article 17 prohibits various
forms of inviolability in physical and mental integrity, among others, inhuman
treatment and infringement upon honor and dignity. The Court pointed out, that
this is an absolute right and the state is mandated not only to restrain from such
treatment, but to ensure that third parties do not interfere with this right. Word-by-
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word analysis of the norm illustrated, that it allowed in certain conditions to treat
patients placed under stationary care, in a manner that was inhuman and degrading.
Therefore, the disputed norm was declared unconstitutional with regard to Paragraph 1
and 2 of Article 17 of the Constitution.

Also disputed was norm of the “Law of Georgia on Psychiatric Care” that
declared, that with the consent of legal guardian of a patient, the placement of a
patient in the stationary care facility was voluntary treatment. The norm was
disputed with regard to Paragraphs 1 and 2 of Article 18 of the Constitution, which
defends inviolability of liberty of an individual — right to movement and restriction
of the right to free movement, including, for the purposes of forced treatment and
allows interference with the right only with a court decision.

The Court determined, that for the purposes of Article 18 of the Constitution, the
placement of a person in psychiatric stationary facility, based only on the consent of
his/her legal representative, cannot be interpreted as the will of the person, even if the
patient is devoid of his/her ability to express his/her will that will meet the standard for
such expression. Due to peculiar characteristics of mental disorder, placement in the
stationary facility may last for long periods of time, for several months or even years,
i.e. far beyond the 48 hours that the Constitution allows for. Therefore, interference
with Article 18 in such form, nature and intensity, specific procedural safeguards
are required, namely verification by the courts, if restriction of personal liberty takes
place for more than 48 hours. Since the disputed norm allowed for extra-judicial
interference with the individuals right to liberty, it was declared unconstitutional

with regard to Paragraphs 1 and 2 of Article 18 of the Constitution of Georgia.

Citizens of Georgia — Ucha Nanuashvili and Mikbeil Sharashidze vs.
Parliament of Georgia 1/3/547, May 28, 2015

Subject of Dispute

Claimants challenged the constitutionality of norms of the Election Code of
Georgia, which stipulated that for the parliamentary elections A. 73 single-mandate
majoritarian electoral districts were to be created, of which 10 districts — in Tbilisi



(Paragraph 1 of Article 110); B. For the parliamentary elections, each municipality,
except Thilisi, constituted a single-mandate majoritarian electoral district.
These norms were disputed with regard to Article 14 (equality before law) and
Paragraph 1 of Article 28 (right to vote) of the Constitution of Georgia.

Reasoning

The Constitutional Court noted, that right to vote, enshrined in Article 28 of
the Constitution, does not require any particular electoral model to be implemented,
but existing model must ensure free and equal representation of the popular will in
formation of a government. The lawmakers must ensure, that citizens have equal
access to elections and equal opportunity to influence final results of the elections.
Active voting right is significantly limited by minimizing the weight of the vote.

The disputed norms had exactly this kind of effect: in 2012 parliamentary
elections, the number of single-mandate districts created varied greatly in the
number of voters. e.g. in Kazbegi Electoral District, registered voters were 17 times
fewer, compared to the Vake District and 22 times fewer than Saburtalo Electoral
District. Despite these differences, the constituents of each electoral district could
only elect one representative to the Parliament of Georgia. There were total of
3.613.851 voters registered in all of Georgia, of which 1.025.455 were registered
in Thilisi. Therefore, Thilisi had 28% of all voters, but only14% (10 mandates) of
all mandates. Therefore, numerous residents of Tbilisi could wield lesser impact on
the results of majoritarian elections, compared to those constituents who resided in
other electoral districts (e.g. Kazbegi, Abasha, Krtsanisi, etc.) and were registered
voters. Such distribution of mandates, which precludes to form proportionate single-
mandate electoral districts represents interference with the rights of the claimants.

According to the argument of the respondent, such deviation from the principle
of voter proportionality was conditioned by the fact that majoritarian elections
entail representation of administrative units, rather than the representation of the
constituents. After analysis of constitutional provisions (Articles 4, 5 and 52) the
Court concluded that local municipal units do not enjoy constitutional legitimacy
to participate in forming the national bodes of government and elect their
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representatives to the Parliament. The only subject, that participates in forming
the Government and elects its representatives to the Parliament are the people.
The essence of majoritarian system is not to ensure territorial representation, but
the personified representation when the people elect specific individuals and thus
establish more direct relationship between the voters and the elected representative.

The Court acknowledged that it is virtually impossible to establish what
represents an absolutely proportionate «weight» of votes in the process of
delineating the borders between electoral districts, but such inequality will be
acceptable if it is supported by reasonable arguments and if a government strives to
minimize voter inequality.

The Court did not rule out a possibility that administrative borders of territorial
units are taken into consideration when electoral districts are determined. On some
occasions, peculiarities of certain regions can dictate rational disproportionate
division between electoral districts. The deviation may be justified if certain
constitutional-legal reasoning is present, e.g. the Court took into the consideration
that municipalities, as a rule, are firmly established territorial units and coupling
electoral districts with municipal units may eliminate risks of election subjects
manipulating electoral borders. However, even after consideration of this argument,
the difference between electoral districts should not be more than it is necessary.

The Court reviewed proportionality principle of votes and based its judgment
on the «Venice Commission» 2002 «Code of Good Practice in Electoral Matters>
and noted, that permissible deviation from this principle may not go above 10%,
and in exceptional cases (e.g. to protect the rights of minorities) — 15%.

In the case under review, the electoral districts were mechanically linked with
municipalities, without taking into consideration the number of voters registered. Asa
result, unusually high deviation from the principle of voter proportionality had taken
place and it resulted in disproportionate representation in the representative body of
the government. Therefore, the impugned norms were declared unconstitutional with
regard to Paragraph 1 of Article 28 of the Constitution of Georgia.

The Court also determined, that unequal treatment of voters registered in high-
density electoral districts were evident in contrast with electoral districts that had



very few voters registered in them. The collective weight of one segment of voters
was unjustifiably increased at the expense of other group of voters. Consequently,
the Court found that the impugned norms did not respond to constitutional
principle of equality before the law and declared disputed norms unconstitutional
with regard to Article 14 of the Constitution.

Citizen of Georgia Zurab Mikadze vs. the Parliament of Georgia 1/1/548,
January 22, 2015

Subject of Dispute

Claimant, Zurab Mikadze disputed the norms of the Criminal Procedure Code
of Georgia which stated, that hearsay is admissible evidence, if is supported by other
evidence (Paragraph 3 of Article 76) and provided that judgment of conviction
(Paragraph 2 of Article 13) and indictment (Paragraph 1 of Article 169) could
be based on hearsay. These norms were disputed with regards to Paragraph 3 of
Article 40 of the Constitution (Principle of founding judgment of conviction on
the irrefutable evidence).

Reasoning

Before the consideration on merits of Zurab Mikadze’s constitutional claim,
Paragraph 3 of Article 76 of the Criminal Procedure Code was amended. The new
version of the norm specified, that hearsay supported by other evidence that is
not hearsay. Therefore, since the disputed norm was abolished, the constitutional
proceedings were terminated with regards to this part of the claim.

The Constitutional Court interpreted the principle enshrined in Paragraph 3
of Article 40 of the Constitution, that imposition of responsibility should be based
only on irrefutable evidence. The principle intends to eliminate errors or risks of
arbitrariness in the process of prosecution, by banning dubious evidence that could
be used against defendant.

The Court explained, that the definition of hearsay (Article 76), Paragraph 1
of Article 169, which requires totality of evidence sufficient for a probable case
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for indictment of a person, and the requirement of Paragraph 2 of Article 13, that
judgment of conviction should be based only on a body of consistent, clear and
convincing evidence that, beyond reasonable doubt, proves the guilt of a person
in the Criminal Procedure Code “together form procedural basis, that transforms
hearsay into the valid evidence, not only for indictment, but also for conviction of an
accused: If hearsay is confirmed by other evidence, nothing excludes the possibility,
that court will found a judgment of conviction essentially on a hearsay. Therefore,
hearsay, as a rule, was an acceptable, trustworthy, and valid evidence, much like
other types of evidence.

Against this reality, the Constitutional Court noted, that in general, hearsay is
a less trustworthy evidence and has many risks. Since a source of information is a
person who does not appear in the court, the court has no opportunity to evaluate
his/her disposition and attitudes towards events in question. It is true, that law
requires identification of the source of the information, but it fails to specify how
the source can be properly verified. Besides, warning the witness about the liability
for perjury, which is an important safeguard to ensure trustworthiness of testimony,
is not effective tool in this case, since the person, who has testified cannot confirm
the trustworthiness of the person who disseminated the information.

This situation was further aggravated by the following: hearsay could be used even
when an eyewitness (on whose words were the basis of hearsay) appeared himself/
herselfin the court and testified there. There was a possibility to use several hearsays to
prove the same fact and the law even allowed a double hearsay (when even the source
of information named by the witness, had not witnessed the fact himself/herself ).

Given these characteristics of hearsay, the Court determined that automatic
admission of hearsay was not justified. However, the Court also noted, that hearsay
can be used in special cases, if an objective reason exists, which makes it impossible
to interrogate the very person, whose words are basis for hearsay and when this
is required by the interests of justice (e.g. when there is a threat of intimidation
of witness). The most important aspect is that, in each case, the trial court should
evaluate the arguments brought by the body in charge of criminal prosecution to
justify the use of hearsay.



However, instead of this, the disputed norms established a general rule of
admissibility of hearsay and its application was admissible even, when there was no
necessity for it stemming from the interests of justice. Neither the reasonable doubt
standard required for the judgment of conviction, nor the standard of probable
cause, required for indictment of a person, could rule out application of hearsay, as
one of the main evidence in the case. There was a high probability, that the effect of
a hearsay on the court and on the jury would be stronger, than it was allowed by its
limited trustworthy nature.

The Court highlighted, that the use of hearsay carries with it the risk of creating
of false impression with regards to guilt of a person and can only be admissible in
exceptional cases and not as a general rule, as prescribed by the Criminal Procedure
Code of Georgia. Therefore, the normative content of the disputed norms, which
allowed to found judgment of conviction or indictment on a hearsay, was declared
unconstitutional with regards to Paragraph 3 of Article 40 of the Constitution.

Public Defender of Georgia vs. the Parliament of Georgia 1/1/477,
December 22, 2011

Subject of Dispute

The Public Defender of Georgia disputed the constitutionality of Paragraph 2
of Article 2 of the Law of Georgia on Military Reserve Service with regard to
Article 14 (right to equality before the law) and Paragraphs 1 and 3 of Article 19
(freedom of religion) of the Constitution of Georgia. The disputed norm made
it mandatory for every citizen of Georgia to serve in the military reserve service,
including those persons, who had conscientious objection, i.e. whose faith forbade
them to serve in the military service.

Reasoning

The Constitutional Court interpreted right to freedom of religion, protected
by Article 19 of the Constitution of Georgia, which includes the right to choose,
reject or change religious or non-religious faiths, without interference of state,
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i.e. protects the inner realm of human thinking. Interference in the inner space of
an individual can be exercised by ideological, psychological and moral pressure,
intimidation, coercion to abandon certain belief systems or forcing someone to
change it, which is absolutely prohibited by the Constitution of Georgia. At the
same time, the right to freedom of religion includes the right to practice the religion
and live according to its rules, since without it, recognition of freedom of religion
would be meaningless. The right of an individual to lead his/her life according to
his/her faith, can be restricted based on the Paragraph 3 or Article 19, when it is
necessary for the protection of rights of others.

The Courtalso interpreted conscientious objection and noted, thatitis based on
religious or on non-religious belief, which forbids a person to kill others. Therefore,
these persons refuse take weapons and serve during the wartime, which necessarily
presupposes the use of force, and refuse serve in the military service during the
peace, which is preparation for wartime actions.

The Court determined, that the refusal of the conscientious objectors is directly
related to these people, their lifestyles and it not directed at sharing these beliefs
with the others. Conscientious objection is expressed only when the state requires
these persons to act against their faith and is caused by the necessity to maintain this
faith, due to which, in terms of consequences, there is only little difference between
having the faith and expressing it. Based on the afore-mentioned, the Court was able
to conclude, that Article 19 of the Constitution protects the right to conscientious
objection. Additionally, the Court pointed out, that conscientious objection,
it is not enough that the decision is motivated by faith; such decision must be a
unconditional requirement of his/her faith and it must be of crucial importance for
determination of personality and identity of a person.

Following interpretation of Article 19 of the Constitution, the Court provided
systematic interpretation of the disputed norm of the Law on Military Reserve
Service and determined, that there was not difference between the activities of a
reserve and a military personnel, since the immediate function of a military reserve
was to participate in combat activities and to prepare for them. Therefore, the reserve
and the military service could provide similar grounds for conscientious objection.
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Accordingto the respondent, the legitimate aim of the interference was to defend
the Country and state security, which was aim of Article 101 of the Constitution &=
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as well. Article 101 stipulated the obligation to defend Georgia. The Court noted, R

that Article 101 per se, does not specify that defending Georgia must be conducted
through the mandatory military service; defending Georgia does imply that it must
only be defended with weapons of war. Therefore, Article 101 of the Constitution
of Georgia did not rule out that right to conscientious objection was be protected
under Article 19 of the Constitution.

Discussingproportionality ofinterference, the Court pointed, thatin exceptional
cases (and not in general), coercion to reject expression of faith might be extremely
close to violating inner realm of freedom of religion. The disputed norm meant to
coerce persons with conscientious objection to act against their beliefs and serve in
the military reserve service. If they refused to do so, they would be held liable. “The
State requires persons with conscientious objection to act against the requirements
of their own beliefs, which in fact, in the given situation, practically amounts to
demanding them to reject their faith by their acts”

Therefore, the disputed norm constituted a non-justified and intense
interference in the freedom of religion, which was amounted to deprivation of
possibility to exercise the right at all. Furthermore, achieving aim could have been
done with less interference — an alternative civil service could have been introduced
for persons called into military reserve service too. Therefore, it was determined,
that the disputed norm violated the freedom of religion.

The Court evaluated the disputed norm with regard to Article 14 of the
Constitution. Imposing an uniform duty to serve in the military reserve service
on everyone, the Law did not intend to restraint any minority. However, the
Court noted, that the neutral nature of the law does not itself and always preclude 161
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unjustified differentiation. «A general and a neutral law, if it treats everyone in an
equal manner, including those who are unequal, is itself violating the principle of
equality””

Since the persons called to serve in reserve can have different faiths including faiths,
which generate conscientious objection, a neutral law introducing a uniform duties
for them, in fact established a differential, unequal regime. Therefore, the disputed
norm prescribed equal treatment of essentially unequal persons (those reservists, who
had conscientious objection and those reservists, who did not have it). Furthermore, it
was established, that reservists were differentiated based on “religion and other views”,
i.e. based on a specific ground listed under Article 14 of the Constitution.

Evaluating interference in the right to equality, the Court noted: “When a
norm, on the one hand, results in violating the right to freedom of religion, and
on the other hand, differentiates these persons from others, based on the ground
of faith... it is impossible to be compatible to constitutional requirements, which
mandate that in everyone is equal before the law regardless of their faith”

Hence, the normative content of the disputed norm, which established a duty to
serve in the military reserve service for those persons, who were motivated by their
faith to reject military service, was declared unconstitutional both, with regard to
the Paragraphs 1 and 3 of Article 19, and Article 14 of the Constitution. However,
the general constitutionality of military reserve service was not challenged in this
case and therefore the judgment did not address this issue.

Citizens of Georgia Valeri Gelbakhiani, Mamuka Nikolaishvili and Alexander
Silagadze vs. the Parliament of Georgia 1/4/557,571,576, November 13, 2014

Subject of Dispute

The claimants disputed normative content of Paragraph 3 of Article 329 of
the Criminal Procedure Code of Georgia, which prohibited the application of the
following rules of the Code to the criminal prosecution cases, that were initiated
before entry into force of the Code (on October 1, 2010): A. Being accused for
maximum term of 9 months until the pre-trial hearing and, B. Use of jury trial.



According to the claimants, the disputed norm violated Article 14 (right to equality
before the law) and Paragraph 1 and Paragraph 2 of Article 42 (right to fair trial)
and Paragraph 5 (principle of retroactive application of the more lenient law).

Reasoning

For the purposes of right to equality before the law, the Constitutional Court
considered the accused persons in criminal prosecution cases that started October 1,
2010 and after that date as essentially equal, since they had equal procedural status
and equal interest with regards to procedural safeguards. The differential treatment
significantly distanced these two groups of persons from the equal opportunities —
for the first group, the prosecution could have lasted forever, while for the latter
group, it should terminate after 9 months. Therefore the differential treatment was
considered to be intensive. Automatic application of the terms provided in the new
Code on cases initiated before its entry into force would result in automatic release
from responsibility of accused persons, who were hiding or would leave investigation
with less than 9 months, which would truly damage the implementation of thorough
investigation and administration of justice in these cases. However, according to
the strict scrutiny test, the Court found, that there existed at least restrictive means
to achieve the stated aim - namely, if the 9 month period would start running not
from the moment of indictment in the old cases, but from the date, when the Code
of 2009 entered into force, it would place both groups of accused persons on the
equal footing and would not endanger the legitimate aim as well. Additionally,
Article 14 of the Constitution was found to be violated by the fact that, jury trials
did not apply to the criminal prosecution cases started before the entry into force
of the Code of 2009. The Court could not see any justification for this differential
treatment. Discrimination with regards to the right of access to jury trial, was
considered by the Court to violate the right to fair trial as well.

Furthermore, the Court reviewed whether the disputed norm violated the
principle of application of the more lenient law. It should be ascertained, whether
the Constitution allows or requires the lawmaker to retroactively apply a law that
mitigates liability. The Court rejected the argument, that since the second sentence
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of Paragraph 5 of Article 42 bans retroactive application of laws that impose liability,
hence the opposite — that is application of legislation that mitigates liability is
mandatory. According to the Court, this line of argumentation would not be justified,
since these postulates serve substantially different goals and do not precondition each
other. Prohibition of retroactive application of a law comes from the principle of rule
of law state and is related to the principle of legal certainty and ensuring legal safety.
These values are not basis for retroactive application of laws that mitigate liability.
However, in the Court’s opinion, the latter is also related to the principle of rule of
law state, since “it serves to achieve the two of its main goals” - A. To protect a person
from such interference in his liberty, which is not necessary to achieve legitimate aim
in a democratic and rule of law state and B. To promote humanity.

The Court concluded, that “a person must be held liable, for committing an act,
that is genuinely dangerous for society, and at that, within legal framework, that
is objectively necessary and enough to achieve the aims of imposing punishment
for the specific offence.” Therefore, when the state no longer considers a certain
act to be dangerous for society or believes that the punishment pertaining to it is
excessive, imposition of responsibility, prescribed by laws before their amendment
or application of more severe penalties for an act becomes meaningless. It is true,
that the Constitution does not establish such unconditional and absolute duty of
retroactive application of more lenient law as it does with regards to prohibition
of retroactive application of the laws that introduce responsibility. However, the
Constitution it does restrict the state’s discretion and requires, that the state does
not interfere in the right more than necessary.

The Court also pointed out, that the procedural norms are be related to
Paragraph 5 of Article 42 only if in substance they are linked to decriminalization
or de-penalization of an act, or mitigation of punishment. The scope of jurisdiction
of jury trials and the 9 months period of being an accused, including a rule of
termination of prosecution does not still define the scope of responsibility and is
not logically related to the decriminalization of an act or mitigation of liability.
Therefore, the Court found, that the disputed norm did not violate Paragraph 5 of
Article 42 of the Constitution.



CASE-LAW OF THE CONSTITUTIONAL COURT TR,
OF THE REPUBLIC OF LITHUANIA ' AND PRINCIPLES

Case No. 8/95, Ruling ,On the Compliance of Paragraph 4 of Article 7 and Article ‘ SACE%SQ%}FHH
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Lithuania” with the Constitution of the Republic of Lithuania®, 7 October 1995

Summary

The case was initiated by the Government of the Republic of Lithuania. In its
petition it requested an investigation into whether the provision “The Government
of the Republic of Lithuania shall submit by its own decision international treaties
of the Republic of Lithuania to the Supreme Council of the Republic of Lithuania
for ratification” of Paragraph 4 of Article 7 of the Law “On International Treaties of
the Republic of Lithuania” and whether the provision “international treaties of the
Republic of Lithuania shall have the force of law on the territory of the Republic of
Lithuania” of Article 12 of the same law were in compliance with the Constitution.
The petition was based on the fact that Paragraph 3 of Article 138 of the Constitution
states that “international treaties which are ratified by the Seimas of the Republic
of Lithuania shall be the constituent part of the legal system of the Republic of
Lithuania’, which allows one to state that only the international treaties ratified by
the Seimas may have the force of law while the legal force of other international
treaties that were ratified or joined after the adoption of the Constitution in 1992
remains indeterminate.

The request also indicated that item 2 of Article 84 of the Constitution provides
that the President of the Republic “shall sign international treaties of the Republic
of Lithuania and submit them to the Seimas for ratification”, while other articles of
the Constitution do not directly indicate which subjects may submit international
treaties to the Seimas for ratification.

The Constitutional Court held that according to the Constitution not only
the President but also the Government have the concrete authorisation to conclude
international treaties, as without having them it is impossible to implement foreign 165
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policy. However, none of the articles of the Constitution, which establish the
competence of the institutions of State power, point out that the Government or
any other entities of power are entitled to submit international treaties to the Seimas
for ratification. This right in accordance with the Constitution as the integral
statute is the prerogative of the President of the Republic of Lithuania. Therefore,
Paragraph 4 of Article 7 of the impugned Law contradicted the provision of item 2
of Article 84 of the Constitution that the President of the Republic “shall submit
them to the Seimas for ratification”.

Having compared the contents of the norms of Paragraph 3 of Article 138 of
the Constitution and those of Article 12 of the impugned Law, the conclusion is to
be made that according to the meaning they partly coincide, as both confirm that
the treaties ratified by the Seimas shall acquire the force of law. Thus, the provision
of Article 12 of the impugned Law “shall have the force of law”, when applied to
international treaties ratified by the Seimas, does not contradict the Constitution;
however, providing the said provision is understood that international treaties of the
Republic of Lithuania had the force of law, i.e. including those international treaties
that have not been ratified by the Seimas, then the said provision unfoundedly
extends their juridical force in the system of sources of law of the Republic of
Lithuania. From this standpoint the provision of Article 12 of the impugned Law
that international treaties of the Republic of Lithuania “shall have the force of law”
contradicted the Constitution.

Headnotes

The legal system of the Republic of Lithuania is grounded on the fact that
any law or other legal act, as well as international treaties, must not contradict the
Constitution, because Paragraph 1 of Article 7 of the Constitution prescribes:
“Any law or other statute which contradicts the Constitution shall be invalid.” This
constitutional provision of itself cannot invalidate a law or an international treaty
but it requires that the provisions thereof should not contradict the provisions
of the Constitution. Otherwise the Republic of Lithuania would not be able to
ensure legal defence of the rights of the parties of international treaties, which arise



from those treaties, and this in its turn would hinder from fulfilling obligations
according to the concluded international treaties. This would violate the most
important principles of the 1969 Vienna Convention on the Law of International
Treaty, which was undertaken to respect and execute by the Republic of Lithuania,
namely: pacta sunt servanda — “every treaty is binding to be performed” (Article 26
of the Convention) and “a party may not invoke the provisions of its internal law as
justification for its failure to perform a treaty” (Article 27 of the Convention).

The principle pacta sunt servanda does not mean that different states may not
choose different ways and forms of implementation of the norms of international
law in their internal legal system. This is the sovereign right of every state.

The classification of international treaties into different kinds is an objective
phenomenon which has its legal, logical and constitutional substantiation. Pursuant
to the Constitution only the legislature by the way of ratification may decide which
statute of international law shall be the constituent part of the legal system of the
Republic of Lithuania having the force of law. The Seimas shall have the right of
legislation and the legislation shall not be delegated to any other institution of the
State power. Any recognition that non-ratified international treaties have the force
of law would deny the legislative prerogative of the Seimas.

Case No. 2/98, Ruling ,On the Compliance of the Death Penalty Provided for by
the Sanction of Article 105 of the Criminal Code of the Republic of Lithuania with the
Constitution of the Republic of Lithuania®, 9 December 1998

Summary

The case was initiated by a group of Seimas members. The petitioner requested
the Constitutional Court to investigate whether the sanction of Article 105 of
the Criminal Code which provided for the death penalty was in compliance with
Articles 18, 19 and Paragraph 3 of Article 21 of the Constitution.

The request was based on the arguments that valid Article 105 of the Criminal
Code (the wording of the Republic of Lithuania’s law of 3 December 1991, law of
8 June 1995 and law of 30 April 1997) provided that for murder with aggravating
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circumstances an individual may be sentenced to death. Article 18 of the Constitution
indicated that the rights and freedoms of individuals shall be innate. The most
important human right is the right to life. Under Article 19 of the Constitution,
the right to life of individuals shall be protected by law. Thus, there should exist
no laws permitting denial of an individual’s right to life. Paragraph 3 of Article 21
of the Constitution provides that it shall be prohibited to torture, injure, degrade,
or maltreat a person, as well as to establish such punishments. Even though under
Article 105 of the Criminal Code the death penalty may only be imposed on persons
who have committed a grave crime, i.e. murder with aggravating circumstances,
however, the gravity or cruelty of crime may hardly be deemed to be the basis for
the cruelty of the punishment. In the course of carrying out of the death sentence
sufferings are caused which may be deemed to be a form of torture of a person.

The Constitutional Court held that the death penalty for murder with
aggravating circumstances provided for by the sanction of Article 105 of the
Criminal Code contradicted Articles 18, 19 and Paragraph 3 of Article 21 of the

Constitution.

Headnotes

Defining the death penalty, Article 24 of the Criminal Code specifies that it is
an exclusive punishment. The exclusive nature of the death penalty is determined by
the following circumstances: (1) This punishment may be given for two crimes only
as provided for by the Criminal Code, i.e. murder with aggravating circumstances
and genocide. (2) The death penalty may be imposed only when the murder which
is specified by Article 105 of the Criminal Code is completed. (3) The death penalty
may not be imposed, and, if imposed, carried out on women and persons who at
the time of the commission of the crime were under eighteen years of age. Nor may
the death penalty be imposed when the law permits the court to decide whether
to bring someone to criminal liability and carry out the judgement in cases when a
crime punishable by death has been committed but the statutory limitation period
has ended also. In case the court recognises that it is impossible to apply statutory
limitation in a concrete case, the death penalty is changed for imprisonment.



(4) A court, after it has imposed the death sentence on an individual, may change it APPLICATION
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assess corresponding trends of the attitude of the international community regarding CEAEE

the death penalty, the international obligations of the State of Lithuania, and the
experience of the historical development of the State of Lithuania in establishing
this punishment in criminal laws.

The severity of criminal punishment (the degree of the punishment) must
correspond to the nature of the crime committed and the degree of its danger, as
well as the personality of the criminal and the circumstances of the case which
either extenuate or aggravate the liability. In a certain respect, the limitations and
hindrances which are imposed on the convicted person is a retribution for the crime
that he has committed. The modern theory of criminal law, however, categorically
dissociates itself from the talion principle (an eye for an eye, a tooth for a tooth)
which existed in ancient societies and states.

By means of a criminal punishment, one attempts to influence an individual who
has committed a crime so that he would never commit new crimes, i.e. to correct the
criminal, as well as to influence the other members of society so that they would not
commit crimes. Alongside, the violated law and order are restored. To achieve these
ends, a corresponding system of punishments is established in criminal laws. Among
them the death penalty takes an exceptional place which, by its cruelty, should deter
potential criminals from the commission of crimes. The death penalty is a physical
termination of an individual, it is deprivation of his life irrespective of the way this
is done: by shooting, hanging, lethal injection or any other way.

There is an evident trend in contemporary criminal law of European countries:
a criminal punishment ought to combine punishment with preservation of
humanness, respect towards an individual and his dignity, while the aim of 169
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punishment would be to restore the violated order and to ensure security of people.
The social reintegration of a person who has committed a crime, his education to
respect laws during the service of the sentence, are of importance. The significant
principle of criminal laws is that the punishments provided for therein should not
be more severe than necessary for correction of a person who has committed a crime
so that he would not commit another crime in the future.

The State of Lithuania, recognising the principles and norms of international
norms, may not apply virtually different standards to the people of this country.
Holding that it is a member of the international community possessing equal rights,
the State of Lithuania, of its own free will, adopts and recognises these principles
and norms, the customs of the international community, and naturally integrates
itself into the world culture and becomes its natural part.

Human life and dignity constitute the integrity of a personality and they
denote the essence of an individual. Life and dignity are inalienable properties
of an individual, therefore, they may not be treated separately. The innate human
rights are innate opportunities of an individual which ensure his human dignity in
the spheres of social life. They constitute that minimum, that starting point from
which all the other rights are developed and supplemented, and which constitute
the values which are unquestionably recognised by the international community.
Thus, human life and dignity, as expressing the integrity and unique essence of the
human being, are above law. In such a case, the aim of the Constitution is to ensure
the protection and respect of these values. The exceptional protection of the innate
rights as provided for by its Article 18 prevents the establishment of the death
penalty in the sanction of Article 105 of the Criminal Code.

The right to life of an individual is ensured by a rather broad system of legal
means which is established by the Constitution itself as well as a number of other
laws. The legal regulation together with moral, religious and other social norms is,
first of all, devoted for the protection of the right to life of an individual.

Paragraph 3 of Article 21 of the Constitution provides: “It shall be prohibited to
torture, injure, degrade, or maltreata person, as well as to establish such punishments.”
Assessing the death penalty through the prism of the treatment which is prohibited



by the Constitution, its specific aspect is disclosed. The degradation of the dignity
of the convict derives essentially from the cruelty of the death penalty itself. The
cruelty manifests itself by the fact that after the death sentence has been carried out,
the human essence of the criminal is negated as well, he is deprived of any human
dignity, as the state in that case treats the person as a mere object to be eliminated
from the human community.

Case No. 8/2012 “On the Compliance of Paragraph S (Wording of 22
March 2012) of Article 2 of the Republic of Lithuania’s Law on Elections to the Seimas
with the Constitution of the Republic of Lithuania’, S September 2012

Summary

This constitutional justice case was initiated by a group of members of the Seimas,
requesting an investigation into the constitutionality of Paragraph 5 (wording of
22 March 2012) of Article 2 of the Law on Elections to the Seimas, under which a
person who had been removed from office or whose mandate of a member of the
Seimas had been revoked by the Seimas through impeachment proceedings was not
allowed to stand for election as a member of the Seimas if less than four years had
elapsed from the entry into force of the decision to remove him/her from ofhice or
to revoke his/her mandate of a member of the Seimas.

The doubts of the petitioner were substantiated by the following arguments.
By adopting the impugned law, the Seimas did not follow the official constitutional
doctrine set out in the ruling delivered by the Constitutional Court on 25 May
2004 in the constitutional justice case concerning the provision of the Law on
Presidential Elections that was, in principle, analogous to the impugned provision of
the Law on Elections to the Seimas. In the opinion of the petitioner, by establishing
the same legal regulation that had already been recognised as anti-constitutional,
the Seimas exceeded the powers conferred on it by the Constitution; by means of
a law, it established the legal regulation that was different from the one established
in the Constitution with regard to the election to the Seimas of a person who was
removed from office or whose mandate of a member of the Seimas was revoked
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through impeachment proceedings; and it openly ignored the above-mentioned
ruling of the Constitutional Court and tried to overrule it by means of a law.

The Constitutional Court recalled that it was held in its ruling of 25 May 2004
that, under the Constitution, if a person grossly violated the Constitution, breached
his/her oath, or committed a crime whereby the Constitution was also grossly
violated and his/her oath was breached and, for this reason, through impeachment
proceedings, he/she was removed from the office of the President of the Republic,
the President or a justice of the Constitutional Court, the President or a justice
of the Supreme Court, the President or a judge of the Court of Appeal, or his/
her mandate of a member of the Seimas was revoked, such a person may never
subsequently be elected as the President of the Republic or a member of the Seimas,
or hold the office of a justice of the Constitutional Court, a justice of the Supreme
Court, a judge of the Court of Appeal, a judge of another court, a member of the
Government, or the Auditor General, i.e. he/she is never subsequently allowed to
hold those offices specified in the Constitution whose beginning is linked with
taking the oath provided for in the Constitution. A different interpretation of the
provisions of the Constitution would make legally meaningless and pointless the
constitutional institute of impeachment for a gross violation of the Constitution and
a breach of the oath; in addition, a different interpretation of the provisions of the
Constitution would be incompatible with the essence and purpose of constitutional
liability for a breach of the oath and a gross violation of the Constitution, with
the essence and purpose of the constitutionally established oath as a constitutional
value, as well as with the requirement, which stems from the overall constitutional
legal regulation, that all state institutions must be formed only from such citizens
who unreservedly obey the Constitution adopted by the Nation and who, while in
office, unconditionally follow the Constitution, law, as well as the interests of the
Nation and the State of Lithuania.

The Constitutional Court pointed out that the legal position of the Constitutional
Court (ratio decidendi) expressed in constitutional justice cases has the power of
precedent and that the Constitutional Court is bound by both the precedents that
it itself has established and the official constitutional doctrine that substantiates



them. On the basis of the official constitutional doctrine and precedents that it itself
has developed, the Constitutional Court must ensure the continuity (coherence
and non-contradiction) of the constitutional jurisprudence and the predictability
of its decisions. It may be possible to deviate from the precedents developed by the
Constitutional Court, as well as to create new precedents and modify the official
constitutional doctrine substantiating these precedents, only in cases where this
is unavoidably and objectively necessary, as well as constitutionally grounded and
justified. The reinterpretation of the official constitutional doctrine so that it would
be modified is impossible and constitutionally impermissible if, by doing so, the
system of values entrenched in the Constitution is changed, the guarantees for the
protection of the supremacy of the Constitution in the legal system are reduced, the
concept of the Constitution as an integral act and a harmonious system is denied, the
constitutional guarantees for the rights and freedoms of the person are undermined,
and the constitutionally consolidated model of the separation of powers is altered.
The Constitutional Court held that the legal regulation in question, under
which a person who had been removed from office or whose mandate of a member
of the Seimas had been revoked following impeachment proceedings for a gross
violation of the Constitution and a breach of his/her oath was allowed to stand for
election as a member of the Seimas after the period of four years, was in violation of:
Paragraphs 2 and 3 of Article 59 of the Constitution, which consolidate the essence
and purpose of the oath of a member or the Seimas; Article 5 of the Law on the
Procedure for Entry into Force of the Constitution of the Republic of Lithuania,
which establishes the oath of a member of the Seimas; Paragraph 1 of Article 82 of
the Constitution, which consolidates the essence and purpose of the oath of the
President of the Republic; Paragraph 2 of Article 104 of the Constitution, which
consolidates the oath of a justice of the Constitutional Court; Paragraph 6 of
Article 112 of the Constitution, which consolidates the oath of a person appointed
as a judge; Article 74 of the Constitution, which provides for the right of the
Seimas to remove the President of the Republic, the President and justices of the
Constitutional Court, the President and justices of the Supreme Court, and the
President and judges of the Court of Appeal from office, as well as to revoke the
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mandate of a member of the Seimas, through impeachment proceedings for a gross
violation of the Constitution and a breach of the oath; Paragraph 2 of Article 34 of
the Constitution, which prescribes that the right to be elected is established by the
Constitution and election laws; and the principle of a state under the rule of law.

The Constitutional Court also noted that, as held in its ruling of 25 May 2004,
committing a crime in itself does not mean that a person, at the same time, has
violated the Constitution or breached his/her oath; some crimes may be of such
a nature that they are not directly related to a breach of the oath referred to in the
Constitution or a gross violation of the Constitution. Paragraph 2 of Article 56 of
the Constitution, under which a person who has served punishment imposed by a
court judgment may stand for election as a member of the Seimas, means that the
Constitution does not prescribe that a person who has been removed from office
through impeachment proceedings for having committed a crime whereby the
Constitution has not been grossly violated and the oath has not been breached is not
allowed to stand for election as a member of the Seimas; notably, while making this
exception, the Constitution expressis verbis provides that such a person may stand
for election as a member of the Seimas. Taking account of this, the Constitutional
Court recognised that Paragraph 5 of Article 2 of the Law on Elections to the
Seimas, insofar as it provided that a person was not allowed to stand for election as
a member of the Seimas if he/she had been removed from office or his/her mandate
of a member of the Seimas had been revoked by the Seimas through impeachment
proceedings for having committed a crime whereby the Constitution had not been
grossly violated and the oath had not been breached, was in conflict with Paragraph 2
of Article 34, Paragraph 2 of Article 56, and Article 74 of the Constitution.

In addition, the Constitutional Court emphasised that Paragraphs 1 and 2 of
Article 107 of the Constitution give rise to the prohibition on repeatedly establishing,
by means of later adopted laws or other legal acts, any such legal regulation that is
incompatible with the concept of the provisions of the Constitution as set out in the
acts of the Constitutional Court. If the legislature, nonetheless, adopted a law that
disregarded the said prohibition, such alaw could not be a lawful ground for acquiring
certain rights or legal status. A different interpretation would be incompatible with



the principle of the supremacy of the Constitution, the constitutional principles of
the separation of powers and a state under the rule of law, as well as with the general
legal principle of ex injuria jus non oritur (illegal acts cannot create law).

Thus, theabove-mentionedlegal regulationignored the conceptof constitutional
liability for a gross violation of the Constitution and a breach of the oath, as
disclosed in the Constitutional Court’s ruling of 25 May 2004, and it disregarded
the fact that, under the Constitution, a person may never stand for election as a
member of the Seimas if he/she grossly violated the Constitution and breached
his/her oath and, for this reason, was removed from office or his/her mandate of
a member of the Seimas was revoked following impeachment proceedings; having
established such a legal regulation, the legislature tried to overrule the force of the
Constitutional Court’s ruling of 25 May 2004 and violated the prohibition on
repeatedly establishing, by means of later adopted laws and other legal acts, any
such legal regulation that is incompatible with the concept of the provisions of the
Constitution, as set out in the rulings of the Constitutional Court, as well as failed
to comply with the principles of the integrity and supremacy of the Constitution,
exceeded its powers established in the Constitution, and violated the constitutional
principles of the separation of powers and a state under the rule of law.

In view of this, Paragraph 5 of Article 2 of the Law on Elections to the Seimas
was also held to be in conflict with Paragraphs 1 and 2 of Article 5, Paragraph 1 of
Article 6, Paragraph 1 of Article 7, and Paragraphs 1 and 2 of Article 107 of the
Constitution and the constitutional principle of a state under the rule of law.

The Constitutional Courtdrew attention to the fact that the impugned provision
of the law had been adopted in response to the judgment of the Grand Chamber of
the European Court of Human Rights in the case of Paksas v Lithuania of 6 January
2011. By this judgment, the European Court of Human Rights, in particular taking
account of the permanent and irreversible prohibition for the applicant to stand
in parliamentary elections, found that this restriction was disproportionate and
constituted a violation of Article 3 of Protocol No 1 to the Convention for the
Protection of Human Rights and Fundamental Freedoms (hereinafter referred to as
the Convention).
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In the ruling, it was held that the European Court of Human Rights has a
subsidiary role in the implementation of the Convention and its protocols; it does
not replace the competence and jurisdiction of national courts and it is not an
appeal or cassation instance with regard to the judgments of national courts. Even
though the jurisprudence of the European Court of Human Rights, as a source for
the interpretation of law, is also important for the interpretation and application
of Lithuanian law, the jurisdiction of the European Court of Human Rights does
not replace the powers of the Constitutional Court to officially interpret the
Constitution.

The Convention and its Protocol No 1 — the international treaties ratified by the
Seimas — have the force of a law in the Lithuanian legal system. The Constitutional
Courtemphasised that, in cases where alegal regulation laid down in an international
treaty that has been ratified by the Seimas and has entered into force competes
with a legal regulation established in the Constitution, the provisions of such an
international treaty do not take precedence in terms of application. The Lithuanian
legal system is based on the principle that no law or another legal act, including
the international treaties of the Republic of Lithuania, may be in conflict with the
Constitution.

Consequently, in itself, a judgment of the European Court of Human Rights
may not serve as the constitutional grounds for the reinterpretation (modification)
of the official constitutional doctrine if such reinterpretation, in the absence of
relevant amendments to the Constitution, were to change the overall constitutional
regulation in substance, disturb the system of values entrenched in the Constitution,
and diminish the guarantees for the protection of the supremacy of the Constitution
in the legal system. The Constitutional Court held that the constitutional institutes
ofimpeachment, the oath, and electoral rights are closely interrelated and integrated;
the change of any of the elements of these institutes would result in the change of
the content of other related institutes, i.c. the system of values entrenched in related
constitutional institutes would also be changed.

At the same time, the Constitutional Court underlined that respect for
international law and compliance with the voluntarily undertaken international



obligations constitute a legal tradition and a constitutional principle of the
restored independent State of Lithuania; under Paragraph 1 of Article 135 of the
Constitution, the Republic of Lithuania must observe the universally recognised
principles and norms of international law; therefore, this leads to the duty of the
Republic of Lithuania to remove the above-mentioned incompatibility between the
provisions of Article 3 of Protocol No 1 to the Convention and the provisions of
the Constitution. In view of the fact that the Lithuanian legal system is based on the
principle of the supremacy of the Constitution, the Constitutional Court held that
the adoption of the appropriate amendment to the Constitution is the only way to
remove this incompatibility.

Ruling No. K2-N1/2014, Case No. 22/2013 ,,0n the Compliance of the Republic
of Lithuanias Law Amending Article 125 of the Constitution and Article 170
(Wording of 15 March 2012) of the Statute of the Seimas of the Republic of Lithuania
with the Constitution of the Republic of Lithuania’, 24 January 2014

Summary

This constitutional justice case was initiated by the Seimas, which requested
an investigation into whether the Law Amending Article 125 of the Constitution,
in view of the manner of its adoption, was not in conflict with the Constitution.
The petitioner doubted as to whether, in the course of adopting the said law, the
legislature had observed the requirement that a motion to alter or supplement the
Constitution may be submitted to the Seimas by a group of not less than 1/4 of
all the members of the Seimas, as stipulated in Paragraph 1 of Article 147 of the
Constitution, since, in the course of the consideration of the said law, the Committee
on Legal Affairs of the Seimas had in substance changed the content of the Draft
Law Amending Article 125 of the Constitution, which had been submitted by a
group of 45 members of the Seimas.

In its ruling, the Constitutional Court noted that the constitutional regulation
governing the alteration of the Constitution is determined by the concept, nature,
and purpose of the Constitution itself. The Constitutional Court also pointed out
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that the Constitution is the supreme law and it reflects the social contract — the
commitment democratically assumed to the present and future generations by all
the citizens of the Republic of Lithuania to live in observance of the fundamental
rules consolidated in the Constitution and to obey these rules. The stability of the
Constitution is one of the preconditions for securing the continuity of the state and
respect for the constitutional order and law as well as ensuring the implementation
of the objectives declared in the Constitution by the Lithuanian nation, upon which
the Constitution itself is founded. The stability of the Constitution constitutes such
a property of the Constitution that in conjunction with other properties (primarily
in conjunction with a special, supreme, legal force of the Constitution) distinguishes
the constitutional regulation from the (ordinary) regulation laid down by the legal
actsoflowerlegal force. The Constitutionisanintegralact; therefore,anyamendment
thereto may not create any such new constitutional regulation under which one
provision of the Constitution would deny or contradict another provision of the
Constitution, so that it would be impossible to construe such provisions as being in
harmony; any amendments to the Constitution may not violate the harmony of the
provisions of the Constitution or the harmony of the values consolidated by them.
Consequently, the concept, nature, and purpose of the Constitution, the stability
of the Constitution as a constitutional value, and the imperative of the harmony
among the provisions of the Constitution imply certain material and procedural
limitations on the alteration of the Constitution.

Material limitations on the alteration of the Constitution are the limitations
consolidated in the Constitution regarding the adoption of the constitutional
amendments of certain content; the latter amendments stem from the overall
constitutional regulation, and they are designed to defend universal values, upon
which the Constitution is based, and protect the harmony of these values and the
harmony of the provisions of the Constitution.

In its ruling, the Constitutional Court held that the Constitution does not permit
any such amendments thereto that would deny at least one of the constitutional values
lying at the foundations of the State of Lithuania — the independence of the state,
democracy, republic, and an innate character of human rights and freedoms, with the



exception of the cases where Article 1 of the Constitution would be altered in the
manner prescribed by Paragraph 1 of Article 148 of the Constitution, or Article 1 of
the Constitutional Law “On the State of Lithuania’, which is a constituent part of the
Constitution, would be altered in the manner prescribed by Article 2 of the latter law.

The aforementioned fundamental constitutional values are closely interrelated
with the geopolitical orientation of the state of Lithuania, which is consolidated in
the Constitution and implies European and transatlantic integration pursued by the
Republic of Lithuania.

The Constitutional Act “On the Non-Alignment of the Republic of Lithuania to
Post-Soviet Eastern Unions” lays down the limits that may not be overstepped by the
Republic of Lithuania in the processes of its participation in international integration
and consolidates the prohibition on joining any new political, military, economic, or
other unions or commonwealths of states formed on the basis of the former USSR.
According to the Constitutional Court, the provisions of the said constitutional act
should enjoy the same protection as the provision “[t]he State of Lithuania shall be an
independent democratic republic”, which is stipulated in Article 1 of the Constitution
and Article 1 of the Constitutional Law “On the State of Lithuania”. Thus, under the
Constitution, no amendments may be made to the Constitution that would deny
the provisions of the Constitutional Act “On the Non-Alignment of the Republic
of Lithuania to Post-Soviet Eastern Unions”, with the exception of the cases where
certain provisions of this constitutional act would be altered in the same manner as
provided for in Article 2 of the Constitutional Law “On the State of Lithuania”

The Constitutional Act “On Membership of the Republic of Lithuania in
the European Union” was adopted while executing the will of the citizens of the
Republic of Lithuania, as expressed in the referendum; thus, the full participation
of the Republic of Lithuania, as a Member of the European Union, in the European
Union is a constitutional imperative grounded in the expression of the sovereign
will of the Nation. The constitutional grounds for the membership of the Republic
of Lithuania in the European Union, without the establishment of which in
the Constitution, the Republic of Lithuania could not be a full Member of the
European Union, and the expression of the sovereign will of the Nation, as the
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source of these grounds, determine the requirement that the provisions of Articles 1
and 2 of the Constitutional Act “On Membership of the Republic of Lithuania
in the European Union” be altered or annulled only by referendum. Under the
Constitution, as long as the aforesaid constitutional grounds for membership in the
European Union, which are consolidated in Articles 1 and 2 of the Constitutional
Act “On Membership of the Republic of Lithuania in the European Union”, have
not been annulled by referendum, it is not permitted to make any such amendments
to the Constitution that would deny the commitments of the Republic of Lithuania
arising from its membership in the European Union.

The constitutional principle of the respect for international law, as consolidated
in Paragraph 1 of Article 135 of the Constitution, i.e. the principle of pacta sunt
servanda, means the imperative of fulfilling in good faith the obligations assumed
by the Republic of Lithuania under international law, inter alia, international
agreements. Thus, the Constitution does not permit any such amendments to the
Constitution that would deny the international obligations of the Republic of
Lithuania (among them the obligations of the Republic of Lithuania arising from
its membership in the NATO) and at the same time — the constitutional principle
of pacta sunt servanda, as long as the said international obligations have not been
renounced in accordance with the norms of international law.

Under the Constitution, neither is the Seimas permitted to introduce any such
amendments to the Constitution that would deny the provisions of Chapter I
“The State of Lithuania” and Chapter XIV “Alteration of the Constitution” of the
Constitution, as these provisions may be amended only by referendum. In view of the
imperative of the harmony among the provisions of the Constitution, it is either not
permitted to introduce by referendum any such amendments to the Constitution
that would, without correspondingly amending the provisions of Chapters I and
XIV of the Constitution, lay down the constitutional regulation contradicting the
provisions of Chapters I and XIV of the Constitution.

As held by the Constitutional Court, procedural limitations on the alteration of the
Constitution are related to the special procedure for the alteration of the Constitution
provided for in Chapter XIV “Alteration of the Constitution” of the Constitution.



In its ruling, the Constitutional Court noted that the notion “[a] motion to
alter or supplement the Constitution of the Republic of Lithuania’, as employed in
Paragraph 1 of Article 147 of the Constitution, should not be interpreted literally
as meaning an abstract proposal or idea lacking in clarity and concreteness to alter
or supplement the Constitution; as pointed out by the Constitutional Court, this
notion means a draft amendment to the Constitution — a draft law amending the
Constitution.

Paragraph 1 of Article 147 of the Constitution specifies special subjects
who enjoy the right to submit to the Seimas a motion to alter or supplement the
Constitution: a group of not less than 1/4 of all the members of the Seimas or not
less than 300,000 voters. Only the said subjects have the right to submit to the
Seimas a concrete draft amendment to the Constitution — a draft law amending
the Constitution; the said right is not conferred on any other subjects. Under
the Constitution, only the draft laws amending the Constitution that have been
submitted by a group of not less than 1/4 of all the members of the Seimas or not
less than 300,000 voters may be considered and voted upon in the Seimas; the
Seimas may not consider and vote upon any such motion to alter or supplement the
Constitution that would be proposed by subjects other than the subjects specified
in Paragraph 1 of Article 147 of the Constitution. Therefore, when the Seimas
considers certain draft laws amending the Constitution, which have been submitted
by the subjects specified in Paragraph 1 of Article 147 of the Constitution, it may
introduce only such modifications to the proposed draft laws that do not affect
these draft laws in substance, i.e. modifications that are aimed at editing the
proposed draft amendments to the Constitution in order to improve the texts of
these draft laws in terms of the Lithuanian language and legal technique or that
make the proposed draft formulations more accurate or concrete without changing
the scope of the proposed constitutional regulation. Paragraph 1 of Article 147
of the Constitution gives rise to the prohibition on changing in substance, during
the consideration in the Seimas, the content of a proposed draft law amending the
Constitution, submitted by a group of not less than 1/4 of all the members of the
Seimas or not less than 300,000 voters, in such a way that would distort the objective
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of the proposed constitutional regulation, would alter the scope of the proposed
constitutional regulation, would introduce essentially different means to achieve
the objective sought by the proposed constitutional regulation, or would propose
that a different provision of the Constitution be altered. Any draft law amending the
Constitution that has been subject to amendments of an essential character should
be deemed a new draft law — a new motion to alter or supplement the Constitution,
which may be submitted only by the subjects specified in Paragraph 1 of Article 147
of the Constitution. In the course of the consideration of a draft law amending the
Constitution in the Seimas, structural subdivisions of the Seimas and individual
members of the Seimas have, under the Constitution, the right to propose for the
Seimas such modifications of the draft under consideration that do not affect the
draft in substance, or the right to propose that the draft under consideration would
be rejected or that the subject who has submitted the draft for consideration would
submit a new, essentially changed, draft law.

The Constitutional Court held that, in view of its content, Draft Law Amending
Article 125 of the Constitution No. XP-799(2), which had been voted upon by
the Seimas, differed in substance from Draft Law No. XP-799, which had been
submitted by the group of 45 members of the Seimas, which initiated the amendment
to Article 125 of the Constitution: although both draft laws in question sought the
same objective, i.e. to create legal preconditions for adopting the currency of the
Economic and Monetary Union of the European Union - the euro, the scope of
the constitutional regulation proposed by Draft No. XP-799 was altered by Draft
No. XP-799(2), which also contained the proposal for the alteration of a different
provision of the Constitution as well as proposed the essentially different means
to achieve the aforesaid objective if compared to Draft No. XP-799. In the light of
the foregoing, the Constitutional Court recognised that the Law Amending Article
125 of the Constitution, in view of the manner of its adoption, was in conflict with
Paragraph 1 of Article 147 of the Constitution.

At the same time, the Constitutional Court recognised that Article 170 (wording
of 15 March 2012) of the Statute of the Seimas, establishing the peculiarities of the
submission and consideration of draft laws amending the Constitution, as also being



in conflict with the aforesaid provision of the Constitution, insofar as that article
did not prohibit the Committee on Legal Affairs of the Seimas from changing in
substance any draft laws amending the Constitution that were submitted by the
subjects specified in Paragraph 1 of Article 147 of the Constitution, as well as that it
did not prohibit the submission of a text of a draft law amending the Constitution for
the first voting where such a text was changed in substance, since such legal regulation
would create, during the consideration of draft laws amending the Constitution
in the Seimas, preconditions for the subjects not provided for in Paragraph 1 of
Article 147 of the Constitution to submit to the Seimas such a draft law amending
the Constitution that would differ in substance from the draft law submitted by the
subjects provided for in Paragraph 1 of Article 147 of the Constitution.

The Constitutional Court held that the recognition of the Law Amending
Article 125 of the Constitution as being in conflict with the Constitution does not
mean that Article 125 of the Constitution in the wording valid prior to the entry
into force of the said law enters into force; thus, it follows that the Constitution
does not provide for the exclusive right of the Bank of Lithuania to issue currency.

In its ruling, the Constitutional Court noted that one of the areas where, under
Article 1 of the Constitutional Act “On Membership of the Republic of Lithuania
in the European Union’, the Republic of Lithuania, as a Member State of the European
Union, shares with and confers on the European Union the competences of its state
institutions is the economic and monetary union, the currency of which is the euro.
The constitutional imperative of the full participation of the Republic of Lithuania
in the European Union implies the constitutional obligation of the Republic of
Lithuania as a full member to participate in the integration of the member states into
the economic and monetary union by adopting a common currency of this union —
the euro — and conferring on the European Union the exclusive competence in the
area of monetary policy; such a constitutional obligation of the State of Lithuania
is concurrently an obligation arising from its membership in the European Union,
which the State of Lithuania is obliged to fulfil while observing its geopolitical
orientation consolidated in the Constitution and the constitutional principle of pacta
sunt servanda. In order to implement the said obligation of the State of Lithuania,
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the competence of the Bank of Lithuania in the area of monetary policy, inter alia,
the issuing of currency, must be conferred on the European Central Bank. In view of
this fact, the constitutional status of the Bank of Lithuania should be defined as that
of the central bank of the Republic of Lithuania, part of the competence of which
has been conferred on the European Central Bank, and which is a constituent part
of the system of the European central banks. The legislature, when regulating the
activity of the Bank of Lithuania, must pay heed to the constitutional status of the
Bank of Lithuania as well as to the guarantees of the independence of the Bank of
Lithuania and the Chairman of the Board of the Bank of Lithuania, which should

also be applied in observance of the principle of pacta sunt servanda.

Ruling No. Kt11-N4/2014, Case No. 31/2011-40/2011-42/2011-46/2011-
9/2012-25/2012 ,,0n the Compliance of Certain Provisions of the Criminal Code of
the Republic of Lithuania that are Related to Criminal Liability for Genocide with the
Constitution of the Republic of Lithuania®, 18 March 2014

Summary

In this case, subsequent to the petitions of a group of members of the Seimas,
the Court of Appeal of Lithuania, the Panevézys Regional Court, and the Kaunas
Regional Court, the Constitutional Court investigated whether the provisions of
the Criminal Code (hereinafter — the CC) regulating criminal liability for the crime
of genocide were not in conflict with the Constitution.

The Constitutional Court recognised that Article 99 of the CC (wording of
26 September 2000), insofar as this article provided that actions are considered to
constitute genocide if they are aimed at physically destroying, in whole or in part,
persons belonging to any national, ethnical, racial, religious, social, or political
group, was not in conflict with the Constitution.

The Constitutional Court noted that genocide is among the gravest international
crimes: according to international law, the actions (e.g., killing, causing serious
bodily or mental harm, deliberately inflicting on the relevant group of people the
conditions of life calculated to bring about its physical destruction in whole or in



part) which are aimed at destroying, in whole or in part, any national, ethnic, racial,
or religious group are considered to constitute genocide. Article 99 of the CC,
when defining the crime of genocide, in addition to the protected national, ethnic,
racial and religious groups, had also established the protected social and political
groups, i.e. such two groups that are not provided for in the definition of the crime
of genocide within the meaning of the universally recognised norms of international
law. Having surveyed the main acts of international law of significance to the case,
the Constitutional Court held that, in their national law, states enjoy certain
discretion, in view of a concrete historical, political, social, and cultural context,
to establish a broader definition of genocide than that established according to the
universally recognised norms of international law, and, among other things, political
and social groups can be included in the definition of genocide. The Convention on
the Prevention and Punishment of the Crime of Genocide and the Rome Statute
of the International Criminal Court, a party to which the Republic of Lithuania
is, and which are universal international treaties that consolidate the universally
recognised norms of international law on the grounds of which international
crimes are defined, do not preclude the possibility of the establishing of a broader
definition of genocide. The inclusion of social and political groups in the definition
of genocide as formulated in Article 99 of the CC had been determined by the
concrete international legal, historical, and political context — the international
crimes committed by occupational totalitarian regimes in the Republic of Lithuania.

With consideration of such an international and historical context — the
aforesaid ideology of the totalitarian communist regime of the USSR upon which
the extermination of entire groups of people was grounded, the scale of repressions
of the USSR against residents of the Republic of Lithuania, which was a part of the
targeted policy of the extermination of the basis of Lithuania’s political nation and
of the targeted policy of the treatment of Lithuanians as an “unreliable” nation —
the Constitutional Court’s ruling noted that, during a certain period (in 1941,
when mass deportations of Lithuanians to the Soviet Union began and non-judicial
executions of detained persons were carried out, and in 1944-1953, when mass
repressions were carried out during the guerrilla war against the occupation of the
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Republic of Lithuania), the crimes perpetrated by the USSR occupation regime,
in case of the proof of the existence of a special purpose aimed at destroying, in
whole or in part, any national, ethnic, racial or religious group, might be assessed as
genocide as defined according to the universally recognised norms of international
law. The Constitutional Court held that under the said norms, actions may also
be recognised as genocide if they are deliberate actions aimed at destroying certain
political or social groups that constitute a significant part of a national, ethnical,
racial, or religious group and the destruction of which would have an impact on the
respective national, ethnical, racial, or religious group as a whole. Thus, the actions
carried out during a certain period against certain political and social groups of the
residents of the Republic of Lithuania might be considered to constitute genocide if
such actions — provided this has been proved — were aimed at destroying the groups
that represented a significant part of the Lithuanian nation and whose destruction
had an impact on the survival of the entire Lithuanian nation. In case of the absence of
any proof of such an aim, in its turn it should not mean that, for their actions against
residents of Lithuania (e.g., their killing, torturing, deportation, forced recruitment
to the armed forces of an occupying state, persecution for political, national, or
religious reasons), respective persons should not be punished according to laws of
the Republic of Lithuania and universally recognised norms of international law.
In view of concrete circumstances, one should assess whether those actions entail
crimes against humanity or war crimes.

The provision of Article 95 of the CC to the effect that the statutory limitations
on a judgement of conviction (a period established by a criminal law, where, after
this period has been lapsed, a person who has committed a criminal act may not
be subject to a judgement of conviction) do not apply for the actions, provided
for in Article 99 of the CC, against the persons belonging to social or political
groups, was recognised as being in compliance with the Constitution, too. The
Constitutional Court noted that, under the Constitution, the legislature may
established such a legal regulation to the effect that no time limits are applied as
regards criminal liability for the gravest crimes. Under the universally recognised
norms of international law, no statutory limitation, also, no statute of limitations



for delivering a judgement of conviction, applies to the crime of genocide as defined
under the Convention on the Prevention and Punishment of the Crime of Genocide
and other international legal acts (i.e. the crime of genocide aimed exclusively at
national, ethnical, racial, or religious groups); on the other hand, this does not
preclude from establishing, in national law, other crimes, inter alia, the crime of
genocide aimed against social or political groups, that would be subject to no statute
of limitations. The Constitutional Court emphasised that the crime of genocide
constitutes particularly grave criminal actions committed against certain groups of
people (killing members of certain groups, causing serious bodily or mental harm
to members of these groups, deliberately inflicting on these groups the conditions
of life calculated to bring about their physical destruction in whole or in part, etc.).

The Constitutional Court recognised that the regulation, established in
Paragraph 3 (wordings of 26 September 2000 and 22 March 2011) of Article 3 of
the CC, to the effect that a person may be brought to trial under Article 99 of the
CC for the actions that had been aimed at physically destroying, in whole or in part,
the persons belonging to any social or political group, where such actions had been
committed prior to the time when liability was established in the Criminal Code for
the genocide of persons belonging to any social or political group, was in conflict with
the Constitution. The Constitutional Court noted that, according to the universally
recognised norms of international law, national laws establishing criminal liability for
crimes recognised under international law or the general principles of law may have
a retroactive effect, however, this is not applied for the crimes defined according to
national law. Thus, in view of Paragraph 1 of Article 135 of the Constitution that
obliges the Republic of Lithuania to fulfil, in good faith, its international obligations
arisingunder the universally recognised norms of international law, only the criminal
laws that provide for liability for the genocide within the definition of the universally
recognised international laws (i.e., the genocide against national, ethnic, racial or
religious groups) may have a retroactive effect. Such a method would be the only
one heeding the requirement, stemming from the Constitution, that the criminal
laws of the Republic of Lithuania related to liability for international crimes not
establish any such standards that would be lower than those established under the
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universally recognised norms of international law. This requirement and thus also
the principle of nullum crimen, nulla poena sine lege (no crime and no punishment
without a previous law), which is consolidated in Paragraph 4 of Article 31 of the
Constitution and stems from the constitutional principle of a state under the rule
of law, would be disregarded if criminal laws provided that they have a retroactive
effect on the crimes as defined exclusively under national law. The Constitutional
Court recognised that the regulation, established in Paragraph 3 of Article 3 of the
CC, to the effect that a person may be brought to trial under Article 99 of the CC
for the actions that had been aimed at physically destroying, in whole or in part,
the persons belonging to any social or political group, where such actions had been
committed prior to the time when liability was established in the Criminal Code for
the genocide of persons belonging to any social or political group, had disregarded
Paragraph 4 of Article 31 of the Constitution, according to which, punishment may
be imposed or applied only on the grounds established by law, and had disregarded
the constitutional principle of a state under the rule of law.

The Constitutional Court noted that, under the universally recognised norms
of international law, the exception to the principle of nullum crimen, nulla poena
sine lege is also applicable to the deliberate actions that are considered to constitute
genocide, ie. the deliberate actions aimed at destroying a significant part of any
national, ethnical, racial, or religious group that would have an impact on the survival
of the whole respective group, comprising certain social or political groups. This
exception should also be applied for crimes against humanity and war crimes that
may be directed against certain social or political groups of people (i.e. groups not
included in the list of protected groups in the definition of genocide as established
under the universally recognised norms of international law).



CASE-LAW OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF MOLDOVA

1. Rights and freedoms of persons with mental disabilities

According to the challenged provisions of Article 24 of the Civil Code, a person
who, following a psychiatric disorder (mental illness or mental disability) cannot
acknowledge or direct his/her actions can be declared incapable by the court, and
guardianship shall be established in this respect (JCC no. 33 0f17.11.2016, § 102).

The Court noted that human dignity can be seen from two perspectives: first —
as an inherent and inalienable value, and secondly — as a “right of the personality”,
which includes the values of psychological life of every human being, thus
determining the position of the latter in the society and imposing due respect for
cach person. This “right of the personality” conditions the existence of minimum
guarantees for every person to enjoy the opportunity to act freely within the society
and to fully develop their personality in a social and cultural environment (JCC
no. 33 0f 17.11.2016, §104).

According to international acts, respect for human dignity, individual autonomy,
including the right to make personal choices, as well as respect for the person’s
independence are fundamental principles (JCC no. 33 0f17.11.2016, § 105).

The aforementioned principles are the key elements defining the concept of
legal capacity (JCC no. 33 0f 17.11.2016, § 106).

The Civil Code of the Republic of Moldova recognizes the legal capacity of all
persons. Thus, any person has the standing capacity and, except as provided by law,
legal capacity. Also, the Civil Code stipulates that no one may be restricted in his/
her standing capacity or deprived, in whole or in part, of legal capacity, except for
the cases expressly provided by the law (JCC no. 33 0f17.11.2016, § 107).

In the light of the provisions of the UN Convention on the Rights of Persons
with Disabilities, despite the fact that people with mental disabilities have the right

! Judgment no. 33 of 17.11.2016 on the control of constitutionality of certain provisions of the
Civil Code and Civil Procedure Code of the Republic of Moldova (legal capacity of persons with mental
disabilities).
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to recognition irrespective of they place, of their legal capacity, it is possible to apply
particular safeguarding measures which shall be adapted to the particular situation
of that person (art. 12 par. (4 )) (JCC no. 33 0f'17.11.2016, § 108).

Thus, the Court held that guardianship can be established when the restrictions
involved are proportionate to the level of disability of the person with mental
disorders and only for a definite period of time, with subsequent assessment of the
need to maintain this measure by the competent authority having established it
(JCC no. 33 of 17.11.2016, § 109).

With reference to the proportionality of the protection measures, the European
Court, in its case law stressed that strict scrutiny is called for where measures that have
such adverse effect on a person’s personal autonomy are at stake and that consideration
of alternative measures while depriving a person from legal capacity is a factor to be
taken into account when considering the proportionality of such measures (M.S. v.
Croatia, no. 36337/10, 25 April 2013,§ 97) (JCC no. 33 0f 17.11.2016, § 111).

The European Court held that deprivation of legal capacity should be a measure
of last resort, applied only where the national authorities, after carrying out a careful
consideration of possible alternatives, have concluded that no other, less restrictive,
measure would serve the purpose or where other, less restrictive measure, have been
unsuccessfully attempted. (vinovi¢ v. Croatia no. 13006/13, 8 September 2014,
§ 44) (JCC no. 33 of 17.11.2016, § 112).

Also, the European Court established in its case law the need for a “customized
solution” in cases of declaration of incapacitation of individuals. In the case
Shtukaturov v. Russia, the European Court ruled that national law of the defendant
state provided full capacity and full incapacity of adults with mental disorders, but
it did not provide for any “borderline” situation, such as partial deprivation of legal
capacity, other than for drug or alcohol addicts. Therefore, the European Court
found that the national legislation in this case does not provide a “customized
solution” for adults with mental disorders by the fact that existing legislation at the
time did not did not give the judges another choice but to fully deprive the person of
legal capacity or to declare it as incapable (see Shrukaturov, no. 44009/05, judgment
of 27 March 2008, § 95) (JCC no. 33 0f'17.11.2016, § 113).



The Court held that the protection measure for the persons with mental APPLICATION
OF THE NORMS

disorders should be flexible and provide a suitable solution for each situation ‘ AND PRINCIPLES

or degree of disability. Moreover, such a measure should not automatically involve
full deprivation of a person with mental disorders of legal capacity (JCC no. 33 of ‘ 3ACTOCYBAHHA
]7.]1.20]6,§I]4). HOPM TA

ITPHHLIMIIIB
Therefore, in respect of aforementioned persons it is necessary to establish

alternative and provisional safeguarding measures (JCC no. 33 of 17.11.2016,
§115).
The Court held that guardianship, as special measure for the protection of

persons with mental disorders, shall apply only in respect of those persons who
cannot fully acknowledge or conduct their actions. This security measure shall
be established as a last resort, following the exhaustion of other less restrictive
measures, the fact being ascertained by the courts while examining the application
for declaration of incapacitation and subsequent assessment of the necessity to
maintain the state of incapacity and only to the extent that it does not fully deprive
the person of the right to enter into minor legal acts or to carry out other activities
that are inherent to his/her personality (JCC no. 33 0f17.11.2016, § 118).
Moreover, when establishing the guardianship, the legal representative must
take into account the preferences of the person (JCC no. 33 of 17.11.2016, § 119).
The Court has emphasized that guardianship in itself is not unconstitutional,
but in order to be compatible with the Constitution it shall be interpreted in the
meaning that the declaration of legal incapacity targets only people fully lacking
discernment and in respect of which the application of other less restrictive
protection measures proves to be ineffective. (JCC no. 33 of 17.11.2016, § 120).

2. Recourse action against judges’
Article 27 of the Law on Governmental Agent no. 151 of 30 July 2015 establishes

the right of recourse of the State against individuals whose actions or inactions
determined or significantly contributed to the violation of the European Convention.

! Judgment no. 23 of 25.07.2016 on the exception of unconstitutionality of Article 27 of the Law

no. 151 of 30 July 2015 on the Governmental Agent (recourse action). 191
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Moreover, according to the challenged legal provision, the amounts awarded by the
European Court in a judgment or decision, by friendly settlement agreement in a case
pending before the European Court or by unilateral declaration, shall be returned by
judicial decision, proportionally to the degree of guilt. (JCC no. 23 0f 25.07.2016, § 77).

The Court found that, under the challenged law, it is possible for the state to
initiate recourse action solely on the basis of a judgment or decision of the European
Court. This rule does not require the existence of a court ruling, adopted within
separate trial proceedings by which the culpability of the person is ascertained.
Moreover, the challenged legal provisions fails to indicate which particular actions
or inactions in respect of which the persons concerned might be held materially
liable, the only criterion being the existence of the damage covered by the state
following a violation of the European Convention (JCCno. 23 0f25.07.2016, § 81).

At the same time, the Court found that the mechanism for the recourse action
initiated by the state for illegal actions of the investigation bodies, of the prosecution
or of the courts is provided in Article 1415 of the Civil Code. The aforementioned
rule provides that the state in case of rendering compensations in respect of
damages caused by certain actions of the investigation bodies, of the prosecution
or of the courts is entitled to initiate recourse against the person holding leading
position within the aforementioned bodies if the guilt thereof is ascertained by
a court sentence. Article 1405 of the Civil Code lays down exhaustively the list
of actions by of the investigation bodies, of the prosecution or of the courts which
entail the liability of the state, i.c. illegal conviction, illegal criminal prosecution,
illegal application of preventive measures in the form of preventive custody or the
affidavit not to leave the locality, illegal application of arrest or community service
work as administrative sanction (JCC no. 23 0f25.07.2016, § 82).

Thus, according to the aforementioned provisions, the state is entitled to initiate
recourse actions against a person holding leading positions within the investigation
bodies, the prosecution bodies or within courts only if there exists a court sentence
finding the culpability of the person for committing the actions clearly established
by the law and in respect of which the state has repaired the incurred prejudices

(JCC no. 23 0f25.07.2016, § 83).



Based on the above, the Court held that the provision of Article 27 of the Law
on the Governmental Agent, as opposed to Article 1415 of the Civil Code, fails
to require the necessity to ascertain the element of guilt by a court decision, and
thus making possible the initiation of a recourse action by the state on the mere
grounds of existence of a judgment or decision by the European Court (JCC no. 23
0f25.07.2016, § 84).

The Court noted that, in accordance with European standards in this field,
accountability of judges cannot result only from the findings of the European
Court by which it stated a violation of the Convention. In this regard, the Venice
Commission in Amicus Curiae Opinion of 13 June 2016 stated that:

’41. The ECHR only establishes the liability of the defendant State. It cannot
reasonably be said or presumed that the primary focus of the ECtHR’s jurisprudential role
in dealing with the case of any applicant before it would be to assess, quantifyand review the
nature or degree of guilt (criminal abuse or criminal intention or gross negligence) on the
part of each of those judges whose decisions in the national courtswas brought before the
ECtHR. That has to be the object of a different, internal judicial procedure.

42. It must be remembered that the matter which is before the ECtHR is not the
prosecution of the judges involved in the case at the national level. Therefore, even
following any determination of that Court in the applicants favour (including the
finding of a violation) would not of itself meet the standard required for determining the
individual’s criminal culpability, as the case is not procedurally framed as a prosecution of
the wrongdoing of the individual or judge. (JCC no. 23 0f 07.25.2016, § 85)”

Based on the case law of the European Court the idea emerges that the reason for
finding of judicial errors does not reside in the civil, criminal or disciplinary liability
of a judge, rather in granting to the aggrieved person the right to corresponding
compensation. In particular, the Court paid particular importance to whether judicial
error committed by lower courts, i.e. the mistakes related to the administration of
justice, can be neutralized or corrected in a different manner (see Giuran v. Romania,
21 June 2011, §§ 32, 40). Thus, the proceedings before the European Court do not
seck to determine the level of guilt (criminal abuse or gross negligence) of judges whose
decisions adopted at national level led to subsequent examination of applications by

the European Court (JCC no. 23 0f 25.07.2016, § 86).
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With respect to the friendly settlement of a case pending before the European
Court, under Article 39 of the European Convention, and a unilateral declaration
of the state by which it acknowledges a violation of the European Convention, the
Venice Commission stressed in its Amicus Curiae Opinion that these proceedings
before the European Court may be motivated by political considerations more than
legal ones. Thus, in terms of Article 27 of the Law on the Governmental Agent,
judges are not only vulnerable to external influence by the government, but may also
become liable for reasons beyond the exercise of their judicial function (JCC
no. 23 qf25.07.2016§ 87).

The Court pointed out that judges cannot be compelled to perform their
duties being threatened with sanctioning, which may negatively influence the
decisions that are to be taken. As a matter of fact, while exercising their duties,
judges should have unlimited freedom to decide the cases on an impartial manner,
in accordance with the current legal provisions and guided by their own assessments,
unaffected of bad faith. For these reasons, the judge’s findings that led to the adoption
of a decision in a particular case, which consequently has been repealed or amended,
cannot serve as a reasonable ground for material sanctioning of a judge (JCC no. 23
0f25.07.2016, § 94).

To this end the Court emphasized that institution of regress actions in itself
is not contrary to constitutional principles, as long as the mechanism of holding
judges materially liable provides the guarantees which are inherent for judicial
independence (JCC no. 23 0f 25.07.2016, § 102).

At the same time, the enjoyment by the state of the right to recourse action
in terms of art. 27 of the Law on the Governmental Agent, based solely on the
judgment of the European Court, on the friendly settlement agreement or on the
unilateral declaration by the Government by which it acknowledges the violation
of the European Convention, lacking the finding of the judge’s guilt by a court
sentence adopted within separate judicial proceedings is negatively influencing the
independence of the entire judiciary system, and thus is contrary to Articles 6 and

116 para. (1) and (6) of the Constitution (JCC no. 23 0f 25.07.2016, § 103).



3. Extended confiscation of assets — an instrument to fight against
organized crime and corruption’

The Court held that in order to discourage organised crime, it is essential to
punish the offenders by seizing the object of crime. In this sense, the confiscation
and recovery of assets obtained from criminal activities represent an efficient way to
fight against organised crime (JCC No. 6 0f 16.04.2015, § 56).

The confiscation impedes the use of assets of criminals as funding sources for
other criminal activities, removing the danger to corrupt the society (JCC No. 6 of
16.04.2015, § 57).

The Court held that the confiscation measure is constitutionally regulated only
when offences or contraventions are committed, i.e. in established situations in
accordance with the law as representing the facts with a certain level of social danger
(JCC No. 6 of 16.04.2015, § 65).

Having examined the criminal law, the Court established that ‘extended
confiscation of property, as a safety measure, and the crime of illicit enrichment
were introduced in the Criminal Code by the Law no. 326 of 23 December 2013
(Art. 106/1 of the Criminal Code) (JCC No. 6 0f'16.04.2015, § 66).

The Court mentioned that while special confiscation represents forced or
voluntary transfer of assets into state’s property (including currency) used to
commit crimes or that resulted from criminal activity, then the extended confiscation
is applied to other assets, which, although not used in committing crimes, originated
from criminal activities (JCC No. 6 of 16.04.2015, § 67).

The Court noted that, according to Art. 1061 para. (2) of the Criminal Code,
extended confiscation is ordered, if the following conditions are met cumulatively:
a) value of assets obtained by the person convicted during S years before and after
committing the crime before the date when the sentence was adopted, significantly exceeds
his/her illicit income; b) the court establishes based on evidence that the respective assets
result from criminal activities described

! Judgement of the Constitutional Court No. 6 of 16.04.2015 on constitutional review of some
provisions of the Criminal Code and Criminal Procedure Code (extended confiscation and illicit
enrichment).
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in para. (1) (JCC No. 6 of 16.04.2015, § 70).

According to provisions set forth, criminal origin of assets should be established
by the court based on submitted evidence (JCC No. 6 of 16.04.2015, § 71).

Regarding the possibility of confiscating the assets transterred by convicted person
or a third person to a family member, a company under the control of convicted person

or other persons who knew or know about illicit origin of assets, the Court mentioned
that according to Art. 5 para. (24) of the Directive 2014/42/EU:

»(24) [...] Such confiscation should be possible at least in cases where third parties
knew or ought to have known that the purpose of the transfer or acquisition was to avoid
confiscation, on the basis of concrete facts and circumstances, including that the transfer
was carried out free of charge or in exchange for an amount significantly lower than the
market value. The rules on third party confiscation should extend to both natural and legal
persons. In any event the rights of bona fide third parties should not be prejudiced” (JCC
No. 6 0of 16.04.2015,§ 73).

The Court concluded that the challenged rule does not represent an interference
in the right to private property, in accordance with Art. 46 of the Constitution, and
does not affect the principle of presumption of innocence as component part of
the right to fair trial, to the extent to which the presumption of illicit enrichment
is challenged by the evidence provided by the state authorities (JCC No. 6 of
16.04.2015, § 74).

As for the enforcement manner of the examined rule, according to Article 1061
para. (2) let. a) of the Criminal Code, extended confiscation is ordered only if the
value of assets acquired by the convicted person 5 years before and after the offence,
before the adoption of the sentence substantially exceeds the revenues from illicit
enrichment (JCC No. 6 0f'16.04.2015, § 75).

Setting the 5-year term has the goal to avoid abuses and divergences of
interpretation of the period when the court has to consider it to establish the
existence of a disproportion between the assets acquired by a convicted person and
illicit revenues obtained by this person (JCC No. 6 of 16.04.2015, § 76).

At the same time, the Court held that the Law No. 326 of 23 December 2013
that regulated the institution of extended confiscation of property was published in



the Official Gazette of the Republic of Moldova on 25 February 2014, when it has
entered into force (JCC No. 6 of 16.04.2015, § 77).

The Court mentioned that according to Article 22 of the Constitution, no one shall
be sentenced for actions or drawbacks which did not constitute an offence at the time
they were committed. No punishment more severe than that applicable at the time when
the offence was committed shall be imposed. This principle proceeds from the principle
of legality that represents a value of the rule of law (JCC No. 6 9f16.04.2015, § 78).

In this context, the Court underlined that the principle lex retro not agit is
applied in criminal matters, according to which the law cannot be retroactive, and
the principle mitior lex, according to which, more favourable criminal norm will be
applied in situations determined by the succession of criminal law (JCC No. 6 of
16.04.2015, § 79).

Respectively, the Court underlined that the provisions of Art. 106/1 of the
Criminal Code cannot be applied retroactively regarding the confiscation of assets
acquired before the date of its entering into force. Ordering the extended confiscation
measure on assets acquired before the date the law entered into force violates the
constitutional principle of non-retroactivity. Thus, based on the non-retroactivity of

the criminal law principle, only the assets acquired after the date of entry into force
(25 February 2014) may be confiscated (JCC No. 6 0f'16.04.2015, § 83).

4. Right to silence - component of the right of defense’

The Court noted that the right to silence is a part of the right to defense, as an
element of a fair trial (JCC no. 28 0f 18.11.2014, § 33).

However, according to the case-law of the European Court, “the right to silence
is not absolute” (Weh vs. Austria, 8 July 2004) (JCC no. 28 0f 18.11.2014, § 37).

The Court held that in order to ensure traffic safety and protection, the legislator
has inserted in the Contravention Code the responsibility for committing illegal
acts, relevant to road traffic (JCC no. 28 of 18.11.2014, § 41).

! Judgment no. 28 of 18.11.2014 on the control of constitutionality of Art. 234 of Contravention
Code of the Republic of Moldova (administrative sanctions against the owner of the vehicle for
nondisclosure of the identity of the person entrusted with driving the vehicle.
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The Court noted that, according to the Law no.131 of 7 June 2007 on road
safety, vehicle owners have the right to grant, as established, to other persons
possessing driving license, the right to drive and use the vehicle (art. 23 para.(2) b))
(JCC n0. 28 of 18.11.2014, § 42).

Concurrently, art. 23 para.(1) of the Law stipulates that the vehicle owner shall,
at the request of the police and within the specified deadline, disclose the identity of
the person, entrusted to drive the vehicle on public roads (JCCno. 28 0f'18.11.2014,
§43).

The Court noted that failure of the owner or trustee (user) of the vehicle to
disclose, at the request of the police, the identity of the person entrusted to drive the
vehicle, constitutes an offense (art.234 of the Contravention Code). Communication
of knowingly false information regarding the identity of that person is also subject
to contravention penalty (JCC no. 28 of 18.11.2014, § 44).

The Court found that road safety is of particular importance for society. Hence,
road safety is a positive obligation of the state. As a road user, the vehicle is a source
of increased danger to others, and the driver is obliged to comply with certain
regulations imposed by the authorities, in order to avoid the risks associated with its
use. The vehicle owner is responsible for the damage resulted from using the vehicle
he possesses (JCC no. 28 of 18.11.2014, § 45).

The Court noted that the legislator in the process of regulation of property
relations on vehicle and road safety, is entitled to set certain requirements regarding
the vehicle owner, including the possible responsibility (JCC no. 28 of 18.11.2014,
§46).

The Court held that a person, when enjoying the right of non-disclose of
personal data of his family members and close relatives, as the owner, cannot shirk
the responsibility clearly defined by law (JCC no. 28 0f 18.11.2014, § 47).

Therefore, the major social importance of road safety may impose responsibilities
towards citizens, such as to inform the police of the person entrusted with driving the
vehicle, in order to protect the road users from accidents and negative consequences,
and create legal conditions for bringing to justice those who violate traffic rules (JCC

no. 28 0f 18.11.2014, § 52).



The Court found that there is no less restrictive measure to ensure the road safety,
so the establishment of such a liability is proportionate to the aim pursued, and the
consolidation of such responsibilities is not excessive (JCC no. 28 of 18.11.2014,
§53).

The Court noted that imposition of administrative sanctions against a vehicle
owner or his representative occurs in case they refuse to disclose the authorities the
identity data of the person entrusted with driving the vehicle, and only if the vehicle
concerned committed an offense or violation (JCC no. 28 0f 18.11.2014, § 54).

The Court therefore held that the owner is guaranteed the right provided for
in art. 377 of the Contravention Code, and namely the right not to testify against
himself or close relatives, in respect of the substance of the possible offense or
violation involving the vehicle (JCC no. 28 0f 18.11.2014, § 55).

At the same time, the Court emphasized that the mere obligation of the owner
or trustee to disclose the identity data of the person driving the vehicle cannot lead
to the incrimination of other subsequent offenses, law enforcement bodies being
responsible of proving any violation of the law (JCC no. 28 0f 18.11.2014, § 56).

In light of the above, the Court noted that administrative sanctions against the
vehicle owner or his trustee in case any of them refuses to disclose the identity of the

person he entrusted the vehicle to, is not a violation of Articles 21 and 26 para.(1)
of the Constitution (JCC no. 28 0f'18.11.2014, § 58).
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CASE-LAW OF THE CONSTITUTIONAL
COURT OF UKRAINE

Summary to the Decision of the Constitution Court of Ukraine No. 11-rp/1999
dated December 12, 1999 in the case upon the constitutional petition of 51 People’s
Deputies of Ukraine on conformity to the Constitution of Ukraine (constitutionality)
of the provisions of Articles 24, 58, 59, 60, 93, 190-1 of the Criminal Code of
Ukraine in the part that stipulates death penalty as a type of punishment (case on
death penalty)

Subject of the right to constitutional petition — People’s Deputies of Ukraine —
applied to the Constitutional Court of Ukraine with a petition to examine the
constitutionality of the provisions of Article 24 of the Criminal Code of Ukraine on
death penalty as the exceptional measure applied in cases of commitment grave offences
which are stipulated in Special Part of the Code. The subject affirms that the right to
life provided by the Constitution of Ukraine is absolute, and, while interpreting the
Basic Law, a profound and clearly outlined respect to the value of human life, integral
and inalienable human right to life as one of the fundamental principles of building a
democratic society ruled by law should be taken into consideration. Therefore, in the
context of the Constitution, imposition of death penalty as the exceptional measure
should be regarded as a “arbitrary deprivation of a human being’s right to life”

The Constitution of Ukraine defines a human being, his/her life and health,
honour and dignity, immunity and safety as the highest social value (Article 3.1),
and establishment and protection of human rights and freedoms is the main duty of
the state (Article 3.2).

The constitutional key provision in recognising human right to life is the
provision stipulating this right as an integral (Article 27.2), inalienable and
inviolable (Article 21). The right to life belongs to human being from birth and is
protected by the state.

The Constitution of Ukraine declares that the constitutional rights and freedoms,
in particular the right to life, are guaranteed and may not be cancelled (Article 22.2),
and that it is prohibited to introduce any changes or alternations to the Constitution



of such changes or alternations envisage cancellation of rights and liberties of human
beingand citizen (Article 157.1). It is prohibited to diminish the scope and contents of
existing rights and freedoms including an integral human right to life in the adoption
of new laws or in the amendment of laws that are in force (Article 22.3).

By their contents, provisions of Article 22.2 of the Constitution of Ukraine
stipulate the duty of the state to guarantee constitutional rights and freedoms, the
right to life in the first place, on the one hand, and, on the other hand, the duty
to refrain from adoption of any acts whatsoever, which may entail consequent
cancellation of constitutional rights and freedoms including the right to life.
Deprivation of a human being of life by the state through execution as a mesure even
within the provisions stipulated by law is regarded as cancellation of the integral
right to life and thus incompliant with the Constitution.

Every person has the right to free development of his/her personality not violating
rights and freedoms of other people. Constitution of Ukraine attributing an integral
right to life to each human being (Article 27.1) and guarantying protection of this
right from cancellation, at the same time establishes provision that each person has
the right to defend his/her life and health, lives and health of other people from
illegal encroachments (Article 27.3). The Criminal Code of Ukraine has established
provisions related to acts of a person in the situation of necessary self-defense in order
to protect his/her life and health, lives and health of other persons if dictated by urgent
necessity to prevent or terminate socially dangerous encroachments.

Constitutional support of an integral right to life attributable to each person as
well as other rights and freedoms of a person and a citizen in Ukraine is based on the
following fundamental principle: all exceptions related to rights and freedoms of
human being and citizen shall be established by the Constitution of Ukraine itself
rather than by laws or other normative acts. In accordance with Article 64.1 of the
Constitution of Ukraine “Constitutional human and citizen’s rights and freedoms
shall not be restricted, except in cases envisaged by the Constitution of Ukraine”

The Constitution does not contain any provision whatsoever related to
a possibility to engage death penalty as an exception from provisions of the
Constitution covering an integral right to life attributable to each person.
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Disclosing the contents of the integral right to life attributable to each person,
we should consider inconsistency of death penalty with the purposes of punishment
as well as possibility of judicial error, when execution of the verdict of death penalty
disables improvement of such error and its effects. This does not comply with
constitutional guarantees of protection of human and citizen rights and freedoms
(Article 58 of the Constitution of Ukraine).

Death penalty asa punishmentalso contradicts Article 28 of the Constitution of
Ukraine stipulating that “nobody may be exposed to tortures and cruel and inhuman
treatment or disgraceful punishment”. This article reflects provisions of Article 3 of
the Convention on protection of human rights and fundamental freedoms.

Thus, the Constitutional Court of Ukraine held that inalienable right of each person
to life is an integral part of the person’s right to human dignity. As fundamental rights
of person, they predetermine possibility of realisation of other rights and freedoms
of persons and citizen; they may neither be restricted nor cancelled. Provisions of
articles of the Criminal Code of Ukraine, which envisage the death penalty as a type of
punishment do not comply with the Constitution of Ukraine (are unconstitutional).

Summary to the Decision of the Counstitutional Court of Ukraine
No. 17- rp/2010 dated June 29, 2010 in the case upon the constitutional petition of
the Authorised Human Rights Representative of the Verkhovna Rada of Ukraine
on conformity with the Constitution of Ukraine (constitutionality) of paragraph
8 of Article 11.1.5 of the Law of Ukraine “On Militia”

Subject of the right to constitutional petition — the Authorised Human Rights
Representative of the Verkhovna Rada of Ukraine — applied to the Constitutional
Court with a petition to recognise as unconstitutional the provisions of paragraph 8
of Article 11.1.5 of the Law “On Militia” No. 565-XII dated December 20, 1990 as
amended (hereinafter referred to as “the Law”) according to which militia has a right
to arrest people suspected of vagrancy and to detain them in specially designated
premises — for the period up to 30 days under the substantiated court decision.

Ukraine is a democratic, law-based state; the human being, his or her life and
health, honour and dignity, inviolability and security are recognised in Ukraine as



the highest social value; human rights and freedoms and their guarantees determine
the essence and orientation of the activity of the State which is answerable to the
individual for its activity; afhrmation and ensuring of human rights and freedoms is
the main duty of the State (Articles 1, 3.1, 3.2 of the Constitution).

The principle of the rule of law is recognised and effective in Ukraine (Article 8.1
of the Fundamental Law).

One of the elements of the rule of law is the principle of legal certainty
which states that restriction of the fundamental human and citizens rights and
implementation of these restrictions are acceptable only on condition of ensuring
predictability of application of the legal norms established by these restrictions. In
other words, restriction of any right should be based on the criteria which provide a
person the possibility to distinguish lawful behaviour from unlawful behavior, and
to foresee legal consequences of his/her behavior.

Pursuant to Article 29 of the Constitution every person has the right to freedom
and personal inviolability (Article 29.1), no one shall be arrested or held in custody
other than pursuant to a substantiated court decision and only on the grounds and
in accordance with the procedure established by law (Article 29.2), in the event of
an urgent necessity to prevent or stop a crime, bodies authorised by law may hold
a person in custody as a temporary preventive measure, the reasonable grounds for
which shall be verified by a court within seventy-two hours (Article 29.3).

The provisions of Article 29 of the Constitution define detention, arrest and
holdingin custody as enforcement measures which restrict the right to freedom and
personal inviolability of a person and can be applied only on the grounds and in
accordance with the procedure established by law.

The Constitutional Court deems that the word combination “only on the
grounds and in accordance with the procedure established by law” envisages the
obligation of the state bodies and their officials to ensure observance of norms of
both material and procedural law during arrest.

The above-mentioned means thata detained person has aright for the competent
court to check not only observance of norms of procedural law by the state bodies
and their officials which were the grounds for arrest, but arguments for suspicion

APPLICATION
OF THE NORMS
‘ AND PRINCIPLES

‘ 3ACTOCYBAHHA
HOPM TA
ITPMHILIMITIB

203



APPLICATION
OF THE NORMS
AND PRINCIPLES ‘

3ACTOCYBAHHAA ‘
HOPM TA
I[TPMHIIMITIB

[=1=) ]
DD &
ASSOCIATION OF CONSTITUTIONAL
JUSTICE F THE
BALTIC NS

204

which were the grounds for arrest, lawfulness of the object-matter of its enforcement
and whether it was necessary and justified under particular circumstances.

Arrest shall not be recognised as well-founded in any case if deeds, which are
incriminated to a detainee, could not be qualified or were not considered by law as
violation of law at the time of their execution.

The disputed provision of the Law provide police with a right to arrest people
who are suspected of vagrancy and to detain them in specially designated premises —
for the period up to 30 days under the court decision.

This norm means that the objective of such an arrest is to ascertain involvement
of a person in vagrancy, i.e. committing of crime or other violation of law. This right
was conditioned on criminal responsibility for such deeds envisaged by Article 214
of the Criminal Code in its wording as of 1960. However, components of crime
defined by this article were decriminalised by the Law “On Introducing Amendments
and Supplements to the Criminal Code of Ukraine, Criminal Procedural Code of
the Ukrainian SSR and the Code of the Ukrainian SSR on Administrative Offences”
No. 2547-X1I dated July 7, 1992.

According to Article 92.1.22 of the Constitution the principles of civil legal
liability acts that are crimes, administrative or disciplinary offences, and liability for
them shall be determined exclusively by the laws of Ukraine.

The Criminal Code envisages that criminality of acts, as well as their punishment
and other criminal legal consequences are determined exclusively by this code
(Article 3.3). However, the system analysis of the norms of this code testifies that
vagrancy is not indicated in it as an action injurious to the public and responsibility
for its perpetration is not provided.

Neither the Code of Administrative Offences nor other laws provide the
definition of vagrancy as a violation of law either.

The disputed provision of the Law establishes only the grounds for arrest. The
Law does not envisage the content, signs of vagrancy and the procedure which is
accessible enough, clearly-worded and provided in its enforcement, i.e. the procedure
which would enable to prevent the risk of willful arrest of any person on suspicion
of vagrancy while this does not conform to the principle of legal certainty.



The system analysis of the norms of the Criminal Procedural Code, specifically
Articles 106,115, 149, 1652, and the Code of Administrative Offences (Articles 260,
261,262 etc.) taking into consideration that vagrancy is not determined by lawsas a
crime or administrative offence gives grounds to conclude that these norms do not
envisage the procedure and the order of consideration by courts of issues concerning
arrest of a person on suspicion of vagrancy.

With regard to the above-mentioned, the Constitutional Court considers
the that provisions of paragraph 8 of Article 11.1.5 of the Law do not conform to
Articles 8.1, 29.1,29.2, 29.3, 55.2, 58.2 of the Fundamental Law.

Pursuant to the Constitution everyone who is legally present on the territory of
Ukraine is guaranteed freedom of movement, free choice of place of residence, and
the right to freely leave the territory of Ukraine, with the exception of restrictions
established by law (Article 33.1).

Provisions of the Constitution of Ukraine and international legal acts
found their further development and specification in the Law “On Freedom of
Movement and Free Choice of Place of Residence in Ukraine” No. 1382-VI dated
December 11, 2003 (hereinafter referred to as “the Law No. 1382”). In particular,
Article 2 of the Law No. 1382 envisages guarantee of freedom of movement and
free choice of place of residence, and Articles 12, 13 define people whose freedom
of movement and free choice of place of residence are limited.

The above-mentioned articles of the Law No. 1382 do not envisage restriction
of the right to freedom of movement and free choice of place of residence of a person
on suspicion of vagrancy.

Given the above, the Constitutional Court deems that provisions of paragraph 8
of Article 11.1.5 of the Law do not conform to Article 33.1 of the Constitution.

Examining the issue raised in the constitutional petition the Constitutional
Court identified — on the mentioned grounds — non-conformity of the provisions
of Article 11.1.11 of the Law on the right of police to take photographs, to conduct
sound recording, filming and video recording, fingerprint identification of people
who are arrested on suspicion of vagrancy to the Constitution which is the reason
for considering it unconstitutional according to Article 61.3 of the Law of Ukraine
“On the Constitutional Court of Ukraine”.
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APPLICATION Thus, the Constitutional Court of Ukraine held:

OF THE NORMS . . . N .
AND PRINCIPLES ‘ 1. To recognise as non-conforming with the Constitution of Ukraine

(unconstitutional) the provisions of Article 11.1 of the Law “On Militia”

3ACTOCYBAHHA ‘ No. 565-XII dated December 20, 1990 as amended, in particular:
HOPM TA

TTPVHLIUITIB - paragraph 8 of Article 11.1.5 according to which militia has a right to
arrest people who are suspected of vagrancy and to detain them in specially
&= designated premises — for the period up to 30 days under the court decision;

ooooooooooooooooooooooooooo

- Article 11.1.11 in part of the right of militia to take photographs, to conduct
sound recording, filming and video recording, fingerprint identification of
people who are arrested on suspicion of vagrancy.

2. The provisions of paragraph 8 of Article 11.1.5 and Article 11.1.11 of the

Law “On Militia” recognised unconstitutional lose their legal effect from the day
the Constitutional Court adopts this Decision.

References:

Judgments of the European Court of Human Rights:
“Yeloyev v. Ukraine” (06.11.08);

“Novik v. Ukraine” (18.12.08);

“Soldatenko v. Ukraine” (23.10.08);

“Nikolay Kucherenko v. Ukraine” (19.02.09).

Summary to the Decision of the Constitutional Court of Ukraine
No. 20-rp/2011 dated December 26, 2011 in the case upon the constitutional
petitions of 49 People’s Deputies of Ukraine, 53 People’s Deputies of Ukraine and
56 People’s Deputies of Ukraine concerning conformity with the Constitution of
Ukraine (constitutionality) of item 4 of Chapter VII “Transitional Provisions” of
the Law of Ukraine “On the State Budget of Ukraine for 2011”

Subject of the right to constitutional petition — 49 People’s Deputies of Ukraine,

53 People’s Deputies of Ukraine and 56 People’s Deputies of Ukraine — applied to

the Constitutional Court of Ukraine with a petition to recognise item 4 of Chapter

206 VII “Transitional Provisions” of the Law of Ukraine “On the State Budget of Ukraine



for 2011” (hereinafter referred to as “the Law”) as non-conforming with Articles 1,
3,6,8,16,17.5,19.2,21, 22, 43.1, 46, 48, 58, 64,75, 85.1.3,92.1.1,92.1.6,92.2.1,
95.1,95.2,95.3, 116, 117 of the Constitution of Ukraine (unconstitutional).

The People’s Deputies of Ukraine stated that by this Law the Verkhovna Rada
of Ukraine vested the Cabinet of Ministers of Ukraine with the right to establish
the procedure and amount of social benefits, envisaged by the laws, and to change
the volume of social benefits depending on the available financial resources of
the Budget of the State Pension Fund of Ukraine for 2011, and by doing so the
Parliament restricted the constitutional right of citizens to social protection.

The authors of the petitions also stated that the subject matter of the regulation ofa
law on the State Budget of Ukraine is an exhaustive list of legal relationships determined
by the Constitution of Ukraine and the Budget Code of Ukraine, and decisions
regarding specific features of application of other effective laws are not included therein.

The Constitution of Ukraine determines the guarantees for social protection,
in particular, legal securing of the fundamentals of social protection, forms and types
of pension provision (Article 92.1.6), determining sources of the state social security
(Article 46.2), control over the use of funds of the State Budget of Ukraine (Article 98).

The volume of the social provision depends on the social and economic
possibilities of the State, however they should secure the constitutional right of
everyone to a sufficient standard of living sufhcient for an individual and his or her
family which is guaranteed by Article 48 of the Constitution of Ukraine.

The Constitutional Court of Ukraine takes into consideration the provisions of
international law acts. Pursuant to Article 22 of the Universal Declaration of Human
Rights the amount of social security benefits is established with account of financial
resources of each State. The European Court of Human Rights in its Judgment
of October 9, 1979 in the case “Airey v. Ireland” stated that the realisation of the
human social and economic rights mostly depends on the economic and especially
financial situation within the State. Such provisions also apply to admissibility of
reducing the volume of the social benefits which is mentioned by the European
Court of Human Rights in its Judgment of October 12, 2004 in the case “Kjartan
Asmundsson v. Iceland”.
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The Constitutional Court of Ukraine proceeds from the fact that the adherence to
the constitutional principles of social and legal state, and the rule of law (Articles 1, 8.1
of the Fundamental Law of Ukraine) determines the implementation of the legislative
regulation of public relations on the basis of equity and equality, with account of the
State’s obligation to provide decent living conditions for every citizen of Ukraine.

The social and economic rights envisaged by laws of Ukraine are not absolute. The
mechanism of realisation of these rights may be changed by the State, in particular,
through impossibility of their financing by proportional redistribution of funds to
maintain the balance of interests of the whole society. In addition, such measures
may be stipulated by the necessity to prevent or eliminate real threats to economic
security of Ukraine, which under Article 17.1 of the Constitution of Ukraine is
the most important function of the State. At the same time, the content of the
fundamental right may not be violated, which is the generally recognised rule,
indicated by the Constitutional Court of Ukraine in its Decision No.5-rp/2005
dated September 22, 2005 (case on permanent use of land plots). Establishing such
legal regulation under which the amount of pensions and other social payments
and assistance will be lower than the level set in Article 46.3 of the Constitution
of Ukraine is inadmissible, and will not provide adequate living conditions for
individuals to live in society and maintain their human dignity, that would run
contrary to Article 21 of the Constitution of Ukraine.

Thus, changing the mechanism of calculation of certain types of social benefits
and assistance is constitutionally permissible to the extent which puts into question
the very nature of the content of the right for social protection.

In the view of the above mentioned the Constitutional Court of Ukraine
considers that the disputed provisions of the Law do not contradict Articles 8, 21,
22,46, 48, 64 of the Constitution of Ukraine.

According to the Constitution of Ukraine, the fundamentals of social
protection, forms and types of pension are determined exclusively by the laws of
Ukraine (Article 92.1.6), the Cabinet of Ministers of Ukraine is authorised to take
measures to ensure the rights and freedoms of citizens and pursue a policy of social
protection (Articles 116.2, 116.3).



The Cabinet of Ministers of Ukraine as the highest executive authority has
the constitutional power to direct and coordinate activities of ministries and other
executive agencies, including the Pension Fund of Ukraine.

The Cabinet of Ministers of Ukraine is the body which ensures the state policy
in the social sphere, and the Pension Fund of Ukraine is the body implementing
such policy, including at the expense of the funds of the State Budget of Ukraine.

The Verkhovna Rada of Ukraine by introducing item 4 of Chapter VII
“Transitional Provisions” to the Law of Ukraine “On the State Budget of Ukraine for
2011 identified the Cabinet of Ministers of Ukraine as a state body which is to ensure
the implementation of the social rights of citizens envisaged by laws of Ukraine, i.c.
provided the Cabinet of Ministers of Ukraine with the right to determine order and
volume of social benefits based on the available financial resources of the budget of the
Pension Fund of Ukraine, which is consistent with the functions of the Government
of Ukraine, as defined in Article 116.2-3 of the Constitution of Ukraine.

Thus, item 4 of Chapter VII “Transitional provisions” of the Law does not
contradict Articles 92.1.6, 116, 117 of the Constitution of Ukraine.

The purpose and the specific feature of the State Budget of Ukraine are to ensure
the appropriate conditions for the implementation of other laws of Ukraine, which
provide state financial obligations to the citizens aimed at their social protection,
including provision of benefits, compensations and guarantees (paragraph 4
of the reasoning part of the Decision of the Constitutional Court of Ukraine
No. 6-rp/2007 dated July 9, 2007 in the case on social guarantees of citizens).

In its Decision No. 26-rp/2008 dated November 27, 2008 in the case on
the balanced budget, the Constitutional Court of Ukraine mentioned that the
provisions of Article 95.3 of the Constitution of Ukraine concerning the State’s
aspiration to balance the budget of Ukraine in the systemic connection with the
provisions of Articles 46, 95.2 of the Constitution should be understood as the
State’s intention to maintain the even balance when defining by a law on the State
Budget of Ukraine of revenues and expenditures and adopting laws and other

regulations that may affect the revenue and expenditure of the budget. In the
Decision of the Constitutional Court No. 6-rp/2004 dated March 16, 2004 in the
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case on printed periodicals the Court also emphasised that the State’s aspiration to
balance the State Budget is realised through identification of sources of government
revenue and spending needs.

In view of the above mentioned the Constitutional Court of Ukraine considers
the principle of a balanced budget as one of the defining one along with the
principles of equity and proportionality in the activities of public authorities,
particularly in the process of elaboration, adoption and implementation of the
State Budget of Ukraine for the current year. Article 40.1.11 of the Budget Code
of Ukraine stipulates that the subject matter of regulation of the State Budget of
Ukraine is the additional provisions that regulate the budget process.

With regard to the above, the Constitutional Court of Ukraine concluded
that item 4 of Chapter VII “Transitional Provisions” of the Law establishes the
mechanism of implementation of the provisions of laws of Ukraine “On Status and
Social Protection of Citizens who Suffered from Chornobyl Disaster”, “On Social
Protection of Children of War”, “On Pensions Provision of Individuals Released
from Military Service and Some Other Individuals’, and therefore do not contradict
Articles 75, 85.1.3, 95 of the Constitution of Ukraine.

Thus, the Constitutional Court of Ukraine held to recognise as conforming with
the Constitution of Ukraine (constitutional) item 4 of Chapter VII “Transitional
Provisions” of the Law of Ukraine No. 2857-VI “On the State Budget of Ukraine
for 2011”7 dated December 23, 2010 with subsequent amendments.

Summary to the Decision of the Constitutional Court of Ukraine Ne 3-rp/2015
dated April 8, 2015 in the case upon the constitutional petition of the Ukrainian
Parliament Commissioner for Human Rights concerning the conformity to the
Constitution of Ukraine (constitutionality) of the provisions of Article 171-2.2 of
the Code of Administrative Proceedings

The subject of the right to constitutional petition — the Ukrainian Parliament
Commissioner for Human Rights — appealed to the Constitutional Court of
Ukraine to recognise the provisions of Article 171-2.2 of the Code of Administrative



Proceedings, according to which decision of local general court as administrative
court in cases concerning decisions, actions or omission of subjects of authority on
bringing to administrative liability shall be final and may not be appealed, as such
that do not meet the requirements of Articles 8.1, 55.1, 55.2, 64, 129.3.8 of the
Constitution (unconstitutional).

Ukraine is a democratic, law-based state where human rights and freedoms and
their guarantees determine the essence and orientation of its activity; the State is
answerable to the individual for its activity; to affirm and ensure human rights and
freedoms is the main duty of the State (Articles 1, 3.2 of the Constitution).

In Ukraine, the principle of the rule of law is recognised and effective; the
Constitution of Ukraine has the highest legal force; laws and other normative legal
acts are adopted on the basis of the Constitution of Ukraine and shall conform to it
(Articles 8.1 and 8.2 of the Fundamental Law of Ukraine).

Bodies of state power and bodies of local self-government and their officials are
obliged to act only on the grounds, within the limits of authority, and in the manner
envisaged by the Constitution and the laws of Ukraine (Article 19.2 of the Constitution).

According to the Fundamental Law, human and citizen’s rights and freedoms
are protected by the court; everyone is guaranteed the right to challenge in court
the decisions, actions or omission of bodies of state power, bodies of local self-
government, officials and officers (Articles 55.1, 55.2).

According to Article 92.1.14 of the Constitution, the judicial system, judicial
proceedings and the status of judges are determined exclusively by the laws of
Ukraine.

One of the main principles of judicial proceedings is ensuring complaint
of a court decision by appeal and cassation, except in cases established by law
(Article 129.3.8 of the Fundamental Law).

The Constitutional Court considers that the right to judicial protection
includes, in particular, a possibility to challenge court decisions in appeal and
cassation, which is one of the constitutional guarantees of implementation of other
rights and freedoms, their protection from violations and illegal encroachments,
including false and unjust judgments.
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The Verkhovna Rada of Ukraine, by determining the judicial system and
proceedings by the law, has to establish such scope of the right of the participants of
the proceedings to instance appeal of decisions of local court which would ensure
effective judicial protection. Restriction of the access to appeal or cassation is possible
only in exceptional cases with mandatory compliance with the constitutional norms
and principles. In establishing the restriction of the right to appeal and cassation
of court decisions, the legislator shall be guided by such rule of law component as
proportionality.

Thus, according to the Constitution it is allowed to restrict the right to challenge
in court the decisions by appeal and cassation (Article 129.3.8), yet it may not be
arbitrary and unfair. This restriction should be established by the Constitution
and laws of Ukraine only; shall pursue the legitimate aim; shall be provided by the
public need to achieve this aim, proportionate and reasonable. In case of restriction
of the right to challenge court decisions, the lawmaker is obliged to introduce a legal
regulation that will allow to achieve a legitimate aim optimally with a minimum
interference with the implementation of the right to judicial protection and not to
violate the substantive content of such right.

Chapter 17 of the Code of Administrative Offences (hereinafter referred to as
«the Code» ) regulates the jurisdiction of cases on administrative offences both to
courts (judges) (Articles 221,221-1) and other subjects of authority: administrative
commissions at executive committees of village, settlement and city councils;
executive committees of the above councils; bodies of internal affairs, bodies of state
inspections and other bodies (officials), authorised by the Code (Article 213).

The Code provides for that exclusively district, district in city, city or city-
district courts (judges) are duly authorised to impose such administrative penalties as
administrativearrest, correctional labour, communityservice, seizure with compensation
or confiscation of the object, which became an instrument of committing or a direct
object of the administrative offence (Articles 28.1,29.1, 30-1.2, 31, 32.1).

Analysis of the legislation establishing administrative offences which entail
such administrative penalty as a fine, allows to conclude that cases on administrative
offencesare underjurisdiction of both courts (judges) and other subjects of authority.



For instance, the Code provides for a fine, imposed by the court in the amount of up
to five thousand non-taxable minimum incomes for certain types of administrative
offences (Article 162-1.3). According to the Customs Code, a fine for violation of
customs regulations not imposed by the court, but by another subject of authority
(body of income and charges) is set in the amount of one thousand non-taxable
minimum incomes (Articles 469, 477) or 300 percent of the unpaid sum of customs
duties (Article 485).

These types of administrative penalties in terms of the degree of their severity
are proportionate to the penalties prescribed by the Criminal Code, including fines,
community service, correctional labour, confiscation of property, arrest (Articles 51,
53, 56, 57, 59, 60). Such administrative sanctions and penalties, envisaged by the
Criminal Code, restrict the constitutional rights of citizens, namely to freedom and
personal inviolability; to freely own, use and dispose of his/her property; to labour
(Article 29, 41, 43 of the Constitution).

The Code establishes that the ruling of the judge in the case on administrative
offence concerning bringing to liability may be appealed to a court of appeal; a
ruling of a court of appeal shall come into force immediately after its delivery, shall
be final and may not be appealed (Articles 294.2, 294.10).

At the same time pursuant to Article 288.1 of the Code a ruling in cases on
administrative offences, delivered not by the court, but by the other subject of
authority, may be appealed to a «higher authority (superiour official)» as well
as to a local general court as an administrative court in the order determined by
the Code of Administrative Proceedings, with particularities established by the
Code. For instance, according to Article 18.1.2 of the Code of Administrative
Proceedings, all administrative cases concerning decisions, actions or omission of
subjects of authority in cases on bringing to administrative liability fall under the
jurisdiction of local general courts as administrative courts. The provisions of Article
171-2.2 of the Code of Administrative Procedure, the constitutionality of which are
challenged, stipulate that the decisions of a local general court as an administrative
court in cases concerning decisions, actions or omission of subjects of authority
concerning bringing to liability shall be final and may not be appealed.
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The Constitutional Court of Ukraine considers that the legislator’s restriction
of the right of an individual to challenge decision of local general courts as
administrative courts in appeal and cassation is justified only regarding the decisions
in cases on minor administrative offences. In other events, in cases on bringing to
administrative liability individuals must have the right to instance appeal of the
decision of local general courts as administrative courts.

Having made it impossible to challenge in court of appeal the decisions of local
general courts as administrative courts in cases concerning rulings of the subjects
of authority on imposing administrative penalties that are proportionate to the
penalties established by Criminal Code in terms of their severity, the legislator
allowed disproportion between the purpose and measures, taken for its achievement.

Accordingto Article 70.2 of the Law «On the Constitutional Court of Ukraine>,
the Constitutional Court of Ukraine may, where necessary, determine in its decision
or opinion the procedure and terms of their execution and oblige appropriate state
bodies to ensure execution of the decision and adherence to the opinion.

Thus, the Constitutional Court of Ukraine held:

To recognise the provisions of Article 171-2.2 of the Code of Administrative
Proceedings of Ukraine as non-conforming to the Constitution of Ukraine
(unconstitutional).

The provisions of Article 171-2.2 of the Code of Administrative Proceedings,
declared unconstitutional, shall lose validity from the day of the adoption of the
Decision by the Constitutional Court of Ukraine.

To recommend to the Verkhovna Rada of Ukraine to immediately resolve
the issue concerning the challenge in court of decisions of local general courts as
administrative courts in cases on decisions, actions or omission of the subjects of
authority on bringing an individual to administrative liability.

References:
Decision of the Constitutional Court of Ukraine N¢ 26-rp/2009 dated
October 19, 2009.



European Court of Human Rights APPLICATION
- OF THE NORMS

Judgment in the case «Delcourt v. Belgium» dated January 17, 1970. ‘ AND PRINCIPLES

Judgment in the case «Hoffmann v. Germany» dated October 11, 2001.

Judgment in the case «Ashingdane v. the United Kingdom» dated May 28, 1985. ‘ 3ACE%%§B{}FH51

Judgment in the case «Krombach v. France» dated February 13, 2001. TTPUHLIUITIB

Judgment in the case «Engel and Others v. the Netherlands» dated June 8, 1976.
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Summary to the Decision of the Constitutional Court of Ukraine Ne 2-rp/2016
dated June 1, 2016 in the case upon the constitutional petition of the Ukrainian
Parliament Commissioner for Human Rights concerning the conformity to the
Constitution of Ukraine (constitutionality) of the provision of the third sentence
of Article 13.1 of the Law «On Psychiatric Care>» (case on judicial control over
bospitalisation of disabled persons to psychiatric institution)

According to the Fundamental Law, all people are free and equal in their dignity
and rights; Human rights and freedoms are inalienable and inviolable; constitutional
rights and freedoms are guaranteed and shall not be abolished; everyone has the
right to respect of his or her dignity; every person has the right to freedom and
personal inviolability; human and citizens’ rights and freedoms are protected by the
court; Everyone is guaranteed the right to challenge in court the decisions, actions
or omission of bodies of state power, bodies of local self-government, ofhicials and
officers (Articles 21, 22.2, 28.1, 29.1, 55.1, 55.2).

The Constitutional Court considers that restrictions of the realisation of
constitutional rights and freedoms may not be arbitrary and unfair, they have to be
established exclusively by the Constitution and laws of Ukraine, pursue a legitimate
aim, be conditioned by public need to achieve thisaim, proportionate and reasonable,
in case of restriction of the constitutional right or freedom legislator shall introduce
such legal regulation which will make it possible to optimally achieve the legitimate
aim with minimal interference in the implementation of this right or freedom and
not to violate the essential content of such right. 215
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The Constitution stipulates that citizens deemed by a court to be incompetent
do not have the right to vote (Article 70). In this regard, the said persons are subject
to restrictions provided for in Articles 72, 76, 81 and 103 of the Fundamental Law.
In the Constitutional Court’s opinion, recognition of a person to be incapable can
not deprive him or her of other constitutional rights and freedoms or restrict them
in a manner that undermines their essence.

According to the Civil Code, a natural person may be recognised by the court as
legally incapable if he/she is not capable to perceive and (or) control his/her actions
due to chronic and stable mental disorder; A natural person shall be recognised
as legally incapable from the effective date of the court decision thereon; natural
person shall be placed in ward; legally incapable natural person shall be not entitled
to take any legal actions; the guardian shall take legal actions on behalf and in
favour of a legally incapable natural person; the guardian shall bear liability for the
damage inflicted by a legally incapable natural person (Articles 39.1, 40.1, 41). The
procedure for recognition of a natural person as legally incapable is established in
Articles 236-241 of the Code of Civil Procedure.

Systematic analysis of the legislation gives grounds to state that legally incapable
persons are a special category of individuals (natural persons) who temporarily or
permanently are not capable at their own discretion to implement property and
personal non-property rights, perform duties and bear legal responsibility for their
actions due to chronic, stable mental disorder. Incapable persons should be provided
with legal possibilities to satisty individual needs, implementation and protection of
their rights and freedoms. Although, due to health reasons disabled persons are not
able personally to implement certain constitutional rights and freedoms, including
the right to freedom and personal integrity, they may not be completely deprived
of these rights and freedoms, therefore the state is obliged to create effective legal
mechanisms and guarantees for their maximum implementation.

The Constitutional Court of Ukraine proceeds from the fact that the
fundamental values of the effective constitutional democracy include freedom,
availability of which is a prerequisite of development and socialization of an
individual. The right to freedom is an integral and inalienable constitutional human



right and provides for a possibility to select one’s own behavior with the purpose
of free and comprehensive development, act independently according to their own
decisions and plans, prioritise, do whatever is not prohibited by law, freely and at
one’s own discretion move throughout the state, choose a place of residence etc.
The right to freedom means that a person is free in his or her activity from outside
interference, except for restrictions established by the Constitution and laws.

The Constitutional Court of Ukraine takes account of the requirements of the
effective international treaties ratified by the Verkhovna Rada of Ukraine, and the
practice of interpretation and application of these treaties by international bodies
whichjurisdictionisrecognised by Ukraine, includingthe European Court of Human
Rights. Since Article 29 of the Constitution of Ukraine corresponds to Article 5
of the 1950 Convention for the Protection of Human Rights and Fundamental
Freedoms (hereinafter referred to as “the Convention”), then according to the
principle of friendly attitude to international law, the practice of interpretation and
application of the said article of the Convention by the European Court of Human
Rights should be taken into account when considering this case.

Analysis of the mentioned international documents leads to the conclusion
on the need for judicial review of the interference with the right to freedom and
personal inviolability of a person with mental disorder during his/her hospitalisation
to psychiatric institution without his/her consent.

According to the first and third sentences of Article 13.1, Article 13.2 of the
Law «On Psychiatric Care» N 1489-I11, dated February 22, 2000 with subsequent
amendments (hereinafter referred to as “the Law”), a person is hospitalised to a
psychiatric institution voluntarily — at his/her request or upon his/her conscious
consent; person recognised as legally incapable in the manner prescribed by law, is
hospitalised to psychiatric institution at the request or upon the consent of his/her
guardian; hospitalisation of a person in cases stipulated by paragraph one of this
article, is carried out upon the decision of the psychiatrist.

According to Article 1.9 of the Law, conscious consent of a person is a consent
freely expressed by a person able to understand information provided in accessible
way, about the nature of his/her mental disorder and forecast of its possible
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development, objective, procedures and duration of psychiatric care, diagnostic
methods, treatment and medicines that can be used during psychiatric care, their
side effects and alternative methods of treatment.

Hospitalisation of a legally incapable person to a psychiatric institution at
the request or with consent of his/her guardian upon the decision of psychiatrist
provides long-term psychiatric care in the hospital. Legally incapable person
hospitalised to a psychiatric institution in the manner provided for in Article 13 of
the Law, stays in such an institution around the clock without possibility to leave
its territory voluntarily, and his/her actions are constantly monitored by medical
personnel.

Given the above, it appears that hospitalisation of incapable person to
a psychiatric institution under Article 13 of the Law is a restriction of the right
to freedom and personal inviolability of person enshrined in Article 29 of the
Constitution of Ukraine, and therefore should meet the criteria set out in this
decision.

The procedure of hospitalisation of legally incapable person to a psychiatric
institution at the request or with the consent of his/her guardian upon the decision
of the psychiatrist which is established by law does not provide for the judicial
control of such hospitalisation, since the legislator has actually considered it as
voluntary, even though hospitalisation of incapable person is carried out without
his/her conscious consent.

The Constitutional Court of Ukraine considers that such hospitalisation by its
nature and consequences is a disproportionate restriction of the constitutional right
of incapable persons to freedom and personal inviolability, therefore it should be
carried out in compliance with the constitutional guarantees of the protection of
humanand citizens’ rightsand freedoms, with accountof the mentioned international
legal standards, legal positions of the Constitutional Court and exclusively upon the
court’s decision pursuant to Article 55 of the Fundamental Law.

Judicial control over hospitalisation of incapable person to a psychiatric
institution in the manner provided for in Article 13 of the Law is a necessary
guarantee of the protection of his/her rights and freedoms enshrined, in particular,



in Articles 29, 55 of the Fundamental Law. After independent and impartial
consideration of hospitalisation of incapable person to a psychiatric institution, the
court has to adopt a decision about the legitimacy of restricting the constitutional
right to freedom and personal inviolability of such person.

The Constitutional Court finds that the State, in performing its main
duty - promoting and ensuring human rights and freedoms (Article 3.2 of
the Constitution) — must not only refrain from violations or disproportionate
restrictions of human rights and freedoms, but also take appropriate measures to
ensure their full implementation by everyone under its jurisdiction. To this end, the
legislator and other public authorities should ensure effective regulation that meets
the constitutional norms and principles, and should create mechanisms necessary to
meet human needs and interests. At the same time, particular attention should be
focused on especially vulnerable categories of individuals, including, in particular,
persons with mental disorders.

The Constitutional Court, the sole body of constitutional jurisdiction in
Ukraine, which task is to guarantee the supremacy of the Constitution of Ukraine
as the Fundamental Law of the State throughout the territory of Ukraine, considers
thatlegal regulation of hospitalisation of incapable person to a psychiatric institution
established in Article 13 of the Law, does not comply with the requirements of
Article 3 of the Constitution regarding the duty to establish a proper legal mechanism
for the protection of the constitutional rights and freedoms of individuals, including
those legally incapable, from arbitrary restrictions of his/her constitutional right to
freedom and judicial protection.

Thus, the Constitutional Court of Ukraine held:

To declare as such that does not conform to the Constitution (unconstitutional)
the provisions of the third sentence of Article 13.1 of the Law «On Psychiatric
Care» N 1489-II1, dated February 22, 2000 with subsequent amendments in
conjunction with the provisions of Article 13.2 concerning hospitalisation to
psychiatric institution at the request or with the consent of guardian upon the
decision of psychiatrist without judicial control of the person, declared to be legally
incapable in the manner prescribed by law;
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To recommend to the Verkhovna Rada of Ukraine to immediately to bring the
provisions of the legislation in the field of psychiatric care in accordance with this
ecision.
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53 &= COURT OF JUSTICE
OF THE
EUROPEAN UNION
The President Luxembourg, 26 June 2017

Mr. Victor Kryvenko

Acting Chairman of the Constitutional Court of Ukraine
and Acting President of the BBC]

14 Zhylianska street

Kyiv 01033

Ukraine

Dear President,

Thank you very much for your letter of 21 June 2017 informing me of the excellent work
that was done at the annual Congress of the Association of Constitutional Justice of the
Countries of the Baltic and Black Sea Regions, which took place in Kharkiv on 1-2 June 2017,
and enclosing a copy of the Resolution that was adopted on that occasion. I wholeheartedly
endorse the ideas set out in that Resolution and I welcome, in particular, the view expressed
by the Congress that international and European norms of constitutional law and practice
should be perceived as minimum standards for the protection of fundamental rights.

May I take this opportunity to wish both the Constitutional Court of Ukraine and the
BBC]J all the very best for the future.

Yours faithfully,

Koen LENAERTS
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REPUBLICA MOLDOVA CURTEA

CONSTITUTIONALA
PCC-01/ 351 Chisindn, 14 July 2017
Mr Viktor KRYVENKO
Acting President of the Constitutional Court
of Ukraine
Dear My President,

Once returned home from the CECC Congress in Batumi where we had our share of
emotions that culminated with a victory that otherwise wouldn’t have happened without
your encouragement and support in the election of the Constitutional Court of Moldova
to hold presidency of the Conference of European Constitutional Courts in 2020-2023,
I would like to express my immense gratitude. Also, please convey my sincere thanks to
Mr Stanislav Shevchuk, Mr Thor Slidenko and Mr Mykola Melnyk.

The co-operation within the Association of Constitutional Justice of the Countries of the
Baltic and Black Sea Regions represents the main pillar of our foreign relations and unites
its members in one single entity, a force with a strong voice, based on the same aspirations,
values and principles. Its role and importance is reaching new highs and becomes more
relevant within the regional, European and worldwide context. It gives me great pleasure
to underscore the contribution of the BBCJ to the promotion and development of
constitutionalism in its member countries and beyond.

Please accept, Mr President, the assurances of my highest consideration.

Yours sincerely,
Tudor PANTIRU
President
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26 >xoBTHs 2015 poxky. [osoBu koHCcTUTYLIHHYX cyaiB I pysii, AuToBCcpKOI PCCHy6AiKI/I, PCCHY6AiKI/I Moaposa ta Yxpainu

mianucasn Aekaapaniio mpo 3acHyBaHHS Acorjarnil
Yoproro mopis (M. Biabnroc, Autoscpka Pecrry6aika).

KOHCTHUTYL[IFIHOrO IIPaBOCYAAsl KpaiH perioHiB Baarificekoro Ta

17 rpyans 2015 poxky. Poboua sycrpiu Acouiawuii
KOHCTUTYL[ITHOTO IPAaBOCYAAsl KpalH pErioHiB
Baariricexoro ta Yoproro mopis. Obrosopeno
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1 yepBus 2017 poky. Apyruii KoHrpec Acorianil KOHCTUTYLIIFIHOTO IIPaBOCYAASL KpaiH perioHiB baariricekoro Ta HYoproro

MOpiB (BBCJ) Ha TeMy: ,POAb KOHCTHTYLINHHX CYAIB y TAYMadcHHi ITOAOXKECHD HAI[IOHAABHHUX KOHCTHTYLIH Y KOHTEKCTI
3araAbHOBH3HAHMX IIPUHLIUIIB | HOpM MDKHapoAHOro mpasa Ta npasa €C, pileHb MDKHAPOAHHX Cy,A,iB“ (M Xapxis, YKpaiHa).



11 Bepecns 2017 poxy. ¥V pamkax nposeactus 4-ro Konrpecy Beecitapol konepenuii

KOHCTHTYLIIHHOTO MPaBOCYAASl «BepxoBeHCTBO mpaBa Ta KOHCTUTYLIFHE NPaBOCYAAS B
CY4acHOMY CBITi>» BiA6yAaCﬂ po6oqa 3yctpiy Acorjarii KOHCTHTYLIHHOIO HPaBOCYAAS
kpain perionis Baarificbkoro Ta HYopuoro mopis (M. Biabnioc, Pecrry6aixa Autsa).
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Association of Constitutional Justice of the Countries of the Baltic and Black Sea Regions (BBCJ) was established
by the Constitutional Courts of Georgia, Republic of Lithuania, Republic of Moldova and Ukraine on 26 October 2015 in Vilnius.

The goal of BBCJ is to underline the role of constitutional courts in affirming the supremacy of
the constitution and constitutional justice, respect for human rights and fundamental freedoms, as well as to promote
the need to respect the independence and sovereignty of states and their territorial integrity.

www.bbgj.cu



