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PREFACE

By Ambassador lhor Prokopchuk

| am pleased to present the 2013 Yearbook of the OSCE Representative on Freedom of
the Media. It is a particular honor to introduce this publication as 2013 marked the 15th
anniversary of the establishment of the OSCE Office of the Representative on Freedom
of the Media —a unique OSCE Institution, advocating and promoting full compliance with
OSCE principles and commitments regarding freedom of expression and free media.

The significant work in promoting freedom of expression across the OSCE region is car-
ried out on a daily basis by the Representative, Dunja Mijatovic. In particular, this relates
to the safety of journalists, both online and offline, decriminalization of defamation and
Internet freedom.

The 2013 Ukrainian OSCE Chairmanship highly valued our fruitful cooperation through-
out the year aimed at promoting media freedom as one of the priorities of the Ukrainian
Chairmanship. Efficient implementation of the OSCE commitments in the area of media
freedom remains an integral part of the OSCE’s concept of comprehensive security.

The year started with an important conference, “Internet 2013: Shaping policies to ad-
vance media freedom”, organized by the Representative. The Internet 2013 Conference
offered an excellent opportunity to explore key issues related to Internet Freedom and
included discussions on many relevant topics ranging from freedom of expression and
hate speech to the future of copyright online and liability for comments on news sites.
The conference attracted more than 400 representatives from governments, media, aca-
demia, industry, civil society as well as legislators and policymakers.

The Human Dimension Seminar on the Media Freedom Legal Framework, co-organized
by the Ukrainian Chairmanship, the Representative and the OSCE Office for Democratic
Institutions and Human Rights, provided a platform for participating States and all inter-
ested actors to discuss the pressing issues of media freedom domestically and interna-
tionally, particularly in the context of a legislative framework that should guarantee and
foster this freedom. This has been one of very few events on media freedom within the
OSCE to which all participating States agreed by consensus.

Moreover, the Chairmanship fully supported the comprehensive efforts of the Represen-
tative to improve the environment for journalists to work without fear, in security and
safety. More needs to be done by all of us as there will be no free media unless the safety
of journalists is dully ensured.

This Yearbook, which chronicles the work of the Representative and the Office through-
out the year, is a valuable addition to the public’s understanding of the role of free media
and the role of the OSCE in promoting and defending free media and free expression in
the participating States. It is an important resource for those who want to stay abreast of
today’s media-freedom issues.

Prokopchuk is Chairperson of the OSCE Permanent Council
in 2013 and Permanent Representative of Ukraine to the
International Organizations in Vienna.
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FOREWORD
By Dunja Mijatovic

This Yearbook is a detailed account of the activities taken by my Office to carry out
the mandate given to the Representative in 1997, which includes the requirement to
observe media developments in all OSCE participating States.

In March, | started my second term in office. As in the preceding years, | continued my
close work with participating States across the OSCE region to ensure favorable condi-
tions for free and pluralistic media. | would like to take this opportunity to express my
gratitude to the Ukrainian Chairmanship for its support throughout the year.

During the year | advocated that new technologies could be a catalyst to an age of
increased information, open communication and the exchange of ideas through free
media. In the year to come, my Office will continue to work for free media and free ex-
pression by, inter alia, encouraging and assisting participating States in creating media-
friendly legal environments.

With our regional conferences, this Office brought many topics to the table. The Inter-
net 2013 Conference: Shaping Policies to Advance Media Freedom brought more clar-
ity to the issue of Internet freedom and its future. I am pleased with the outcome and
apparent willingness of OSCE participating States to move forward in the Digital Age.

The year 2013 was the 15" anniversary of my Office. | was pleased that we could com-
memorate the event by reviewing our accomplishments over the years and setting
forth an agenda for future work.

Much work remains to be done, especially in the area of journalists’ safety. Sadly, an-
other journalist lost his life in the OSCE region this year.

This number must drop to zero.

Further, there have been well more than 100 journalists who have been detained, have
spent time in prison, been jailed or placed under house arrest this year.

This is unacceptable and it must change.

My office will continue its diligent work on free media and free expression — for the
free exchange of ideas is key to the very essence of democracy, strengthening nations,
and strengthening bonds among people.

With that said, | hope this Yearbook will be of interest to media professionals and
scholars as well as the public at large, because the issues addressed herein are impor-
tant to us all.

Mijatovic is the OSCE Representative on Freedom of the Media
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MANDATE

Decision No. 193: Mandate of the OSCE Representative on Freedom of
the Media

PC.DEC No. 193

Organization for Security and Co-operation in Europe
5 November 1997

137* Plenary Meeting

PCJournal No. 137, Agenda item 1

1. The participating States reaffirm the principles and commitments they have ad-
hered to in the field of free media. They recall in particular that freedom of ex-
pression is a fundamental and internationally recognized human right and a basic
component of a democratic society and that free, independent and pluralistic me-
dia are essential to a free and open society and accountable systems of govern-
ment. Bearing in mind the principles and commitments they have subscribed to
within the OSCE, and fully committed to the implementation of paragraph 11 of
the Lisbon Summit Declaration, the participating States decide to establish, un-
der the aegis of the permanent Council, an OSCE Representative on Freedom of
the Media. The objective is to strengthen the implementation of relevant OSCE
principles and commitments as well as to improve the effectiveness of concerted
action by the participating States based on their common values. The participat-
ing States confirm that they will co-operate fully with the OSCE Representative on
Freedom of the Media. He or she will assist the participating States, in a spirit of
co-operation, in their continuing commitment to the furthering of free, indepen-
dent and pluralistic media.

2. Based on OSCE principles and commitments, the OSCE Representative on Freedom
of the Media will observe relevant media developments in all participating States
and will, on this basis, and in close co-ordination with the Chairman-in-Office,
advocate and promote full compliance with OSCE principles and commitments
regarding freedom of expression and free media. In this respect he or she will as-
sume an early-warning function. He or she will address serious problems caused
by, inter alia, obstruction of media activities and unfavourable working conditions
for journalists. He or she will closely co-operate with the participating States, the
Permanent Council, the Office for Democratic Institutions and Human Rights (ODI-
HR), the High Commissioner on National Minorities and, where appropriate, other
OSCE bodies, as well as with national and international media associations.

3. The OSCE Representative on Freedom of the Media will concentrate, as outlined in
this paragraph, on rapid response to serious non-compliance with OSCE principles
and commitments by participating States in respect of freedom of expression and
free media. In the case of an allegation of serious non-compliance therewith, the
OSCE Representative on Freedom of the Media will seek direct contacts, in an ap-



MANDATE

propriate manner, with the participating State and with other parties concerned,
assess the facts, assist the participating State, and contribute to the resolution of
the issue. He or she will keep the Chairman-in-Office informed about his or her
activities and report to the Permanent Council on their results, and on his or her
observations and recommendations.

4. The OSCE Representative on Freedom of the Media does not exercise a juridical
function, nor can his or her involvement in any way prejudge national or inter-
national legal proceedings concerning alleged human rights violations. Equally,
national or international proceedings concerning alleged human rights violations
will not necessarily preclude the performance of his or her tasks as outlined in this
mandate.

5. The OSCE Representative on Freedom of the Media may collect and receive infor-
mation on the situation of the media from all bona fide sources. He or she will in
particular draw on information and assessments provided by the ODIHR. The OSCE
Representative on Freedom of the Media will support the ODIHR in assessing con-
ditions for the functioning of free, independent and pluralistic media before, dur-
ing and after elections.

6. The OSCE Representative on Freedom of the Media may at all times collect and
receive from participating States and other interested parties (e.g. from organi-
zations or institutions, from media and their representatives, and from relevant
NGOs) requests, suggestions and comments related to strengthening and further
developing compliance with relevant OSCE principles and commitments, including
alleged serious instances of intolerance by participating States which utilize media
in violation of the principles referred to in the Budapest Document, Chapter VIII,
paragraph 25, and in the Decisions of the Rome Council Meeting, Chapter X. He or
she may forward requests, suggestions and comments to the Permanent Council,
recommending further action where appropriate.

7. The OSCE Representative on Freedom of the Media will also routinely consult with
the Chairman-in-Office and report on a regular basis to the Permanent Council.
He or she may be invited to the Permanent Council to present reports, within this
mandate, on specific matters related to freedom of expression and free, indepen-
dent and pluralistic media. He or she will report annually to the Implementation
Meeting on Human Dimension Issues or to the OSCE Review Meeting on the status
of the implementation of OSCE principles and commitments in respect of freedom
of expression and free media in OSCE participating States.

8. The OSCE Representative on Freedom of the Media will not communicate with
and will not acknowledge communications from any person or organization which
practises or publicly condones terrorism or violence.
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11.

12.

13.

14.

MANDATE

The OSCE Representative on Freedom of the Media will be an eminent interna-
tional personality with long-standing relevant experience from whom an impartial
performance of the function would be expected. In the performance of his or her
duty the OSCE Representative on Freedom of the Media will be guided by his or
her independent and objective assessment regarding the specific paragraphs com-
posing this mandate.

The OSCE Representative on Freedom of the Media will consider serious cases
arising in the context of this mandate and occurring in the participating State of
which he or she is a national or resident if all the parties directly involved agree,
including the participating State concerned. In the absence of such agreement,
the matter will be referred to the Chairman- in-Office, who may appoint a Special
Representative to address this particular case.

The OSCE Representative on Freedom of the Media will co-operate, on the basis
of regular contacts, with relevant international organizations, including the United
Nations and its specialized agencies and the Council of Europe, with a view to en-
hancing co-ordination and avoiding duplication.

The OSCE Representative on Freedom of the Media will be appointed in accor-
dance with OSCE procedures by the Ministerial Council upon the recommendation
of the Chairman-in-Office after consultation with the participating States. He or
she will serve for a period of three years which may be extended under the same
procedure for one further term of three years.

The OSCE Representative on Freedom of the Media will be established and staffed
in accordance with this mandate and with OSCE Staff Regulations. The OSCE Rep-
resentative on Freedom of the Media, and his or her Office, will be funded by the
participating States through the OSCE budget according to OSCE financial regu-
lations. Details will be worked out by the informal Financial Committee and ap-
proved by the Permanent Council.

The Office of the OSCE Representative on Freedom of the Media will be located
in Vienna. Interpretative statement under paragraph 79 (Chapter 6) of the Final
Recommendations of the Helsinki Consultations.




MANDATE

PC.DEC/193

5 November 1997

Annex

By the delegation of France:

“The following Member States of the Council of Europe reaffirm their commitment to
the provisions relating to freedom of expression, including the freedom of the media,
in the European Convention on Human Rights, to which they are all contracting parties.
In their view, the OSCE Representative on Freedom of the Media should also be guided
by these provisions in the fulfilment of his/her mandate.”

Our countries invite all other parties to the European Convention on Human Rights to

subscribe to this statement.

Albania
Germany
Austria
Belgium
Bulgaria
Cyprus
Denmark
Spain
Estonia
Finland
France
United Kingdom
Greece
Hungary
Ireland
Italy

Latvia
Liechtenstein
Lithuania
Luxembourg
Malta

Moldova
Norway
Netherlands
Poland
Portugal
Romania
Slovak Republic
Slovenia
Sweden

Czech Republic
Turkey
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Decision No. 1/13: Extension of the Mandate of the
OSCE Representative on Freedom of the Media

The Ministerial Council,

Recalling Permanent Council Decision No. 193 of 5 November 1997 on establishing an
OSCE Representative on Freedom of the Media,

Considering that the first term of office of the current Representative on Freedom of
the Media, Ms. Dunja Mijatovi¢, comes to an end on 10 March 2013,

Underlining the important contribution of the OSCE Representative on Freedom of the
Media to the promotion of the freedom of expression and free media in the OSCE area,

Taking into consideration the recommendation of the Permanent Council,

Decides to extend the mandate of Ms. Dunja Mijatovi¢ as the OSCE Representative on
Freedom of the Media until 11 March 2016.
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MC.DEC/1/13
6 March 2013
Attachment 1

ENGLISH
Original: RUSSIAN

Interpretative Statement under Paragraph 1V.1(A)6 of the Rules of Proce-
dure of the Organization for Security and Co-operation in Europe

By the delegation of the Russian Federation:

“While joining the consensus on the OSCE Ministerial Council decision on the exten-
sion of the mandate of the OSCE Representative on Freedom of the Media, Ms. Dunja
Mijatovié, for a second three-year term, we should like to make the following state-
ment.

We take the position that the activities of the OSCE Representative on Freedom of
the Media should be carried out in strict accordance with the principles of impartial-
ity, objectivity and transparency in line with the mandate established by Permanent
Council Decision No. 193 of 5 November 1997. We expect the OSCE Representative
on Freedom of the Media to take a balanced and impartial approach to the discharge
of her commission with regard to the entire OSCE area. It is our conviction that the
Representative’s task is to monitor that freedom of expression is ensured in the me-
dia, and this task does not extend to other areas of activity.

The Russian Federation assumes that the term “media” used in OSCE documents
means “mass media”, which includes forms such as printed periodicals (press), televi-
sion and radio broadcasting and electronic media, including those disseminated via
the Internet. Other definitions of the media connected with a change in the ways of
producing, sharing and disseminating mass information and the appearance of new
types and means of communication require additional agreement and approval by all
the participating States.

In the light of the above, the Russian Federation urges the OSCE participating States
and the Chairmanship to begin work on updating the mandate of the OSCE Represen-
tative on Freedom of the Media, which was adopted more than 15 years ago, with a
view to bringing it into line with the present-day realities and tasks in this area.

I would ask that this statement be attached to the Ministerial Council decision ad-
opted and to the journal of today’s meeting of the Permanent Council.”

11



MANDATE

MC.DEC/1/13
6 March 2013
Attachment 2

Original: ENGLISH

Interpretative Statement under Paragraph 1V.1(A)6 of the Rules of Proce-
dure of the Organization for Security and Co-operation in Europe

By the delegation of the United States of America:

In connection with PC.DEC/1074, and under paragraph IV.1(A)6 of the OSCE Rules of
Procedure, the United States wishes to make the following interpretive statement:

“The United States disagrees with the interpretive statement just made by the del-
egation of the Russian Federation. We wish to express our strongest support for the
efforts of the OSCE Representative on Freedom of the Media to defend and promote
freedom of expression through all media, including the Internet and other new
technologies. This approach is absolutely consistent with the Helsinki Final Act, which
calls upon participating States to ‘promote and encourage the effective exercise of
civil, political, economic, social, cultural and other rights and freedoms,” and with the
mandate of the OSCE Representative on Freedom of the Media to ‘advocate and pro-
mote full compliance with OSCE principles and commitments regarding freedom of
expression and free media.” We reject any call to parse or restrict this broad mandate,
or indeed any effort to qualify established OSCE Human Dimension commitments
that protect and promote the fundamental freedoms of citizens and members of civil
society groups throughout the region.”

| request that this interpretive statement be attached to the decision and included in
the journal of the day.
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DECLARATIONS

JOINT DECLARATION ON THE PROTECTION OF FREEDOM OF
EXPRESSION AND DIVERSITY IN THE DIGITAL TERRESTRIAL TRANSITION

The United Nations (UN) Special Rapporteur on Freedom of Opinion and Expression,
the Organization for Security and Co-operation in Europe (OSCE) Representative on
Freedom of the Media, the Organization of American States (OAS) Special Rappor-
teur on Freedom of Expression and the African Commission on Human and Peoples’
Rights (ACHPR) Special Rapporteur on Freedom of Expression and Access to Informa-
tion,

Having met in Pretoria on 5 April 2013 and having discussed these issues together with
the assistance of ARTICLE 19, Global Campaign for Free Expression and the Centre for
Law and Democracy;

Recalling and reaffirming our Joint Declarations of 26 November 1999, 30 November
2000, 20 November 2001, 10 December 2002, 18 December 2003, 6 December 2004,
21 December 2005, 19 December 2006, 12 December 2007, 10 December 2008, 15
May 2009, 3 February 2010, 1 June 2011 and 25 June 2012;

Emphasising, once again, the fundamental importance of freedom of expression both
in its own right and as an essential tool for the defence of all other rights, as a core ele-
ment of democracy and as indispensable for advancing development goals;

Recognising the potential of a robust, diverse media to promote the free flow of infor-
mation and ideas in society, through both providing voice opportunities and satisfying
information needs and other interests, thereby contributing to democracy, social cohe-
sion and broad participation in decision-making;

Concerned about the fact that, in many countries, commercial and political consider-
ations have dominated discussions and policy making regarding the transition to digital
terrestrial broadcasting (switchover or digital transition), to the detriment of human
rights, and particularly freedom of expression considerations, including diversity, and
the protection of the rights of viewers and listeners;

Recalling that the airwaves are a public and freedom of expression resource, and that
States are under an obligation to manage this resource, including the ‘digital dividend’,
carefully so as best to give effect to the wider public interest;

Stressing that States have an obligation to promote and protect the right to freedom
of expression, and equality and media diversity, and to provide effective remedies for
violations of these rights, including in the digital transition process;

Noting that, if not carefully planned and managed, the digital transition can exacerbate
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DECLARATIONS
the risk of undue concentration of ownership and control of the broadcast media;

Mindful of the risk that a poorly managed digital transition process may result in dimin-
ished access to broadcasting services by less advantaged segments of the population
(a form of digital divide) and/or in the inability of less well-resourced broadcasters, in
particular local and community services, to continue to operate, undermining media
pluralism and diversity;

Cognisant that, while a planned approach to overall spectrum allocation is always im-
portant, it takes on even greater importance in the context of the digital transition,
given the increasing competition for spectrum resources, including for mobile uses, as
well as the distribution of channels via multiplexes;

Stressing the need for decision-making processes relating to the digital transition to be
as transparent and participatory as possible, given the broad impact of these decisions,
including on freedom of expression;

Aware of the enormous complexity of the choices that need to be made in the context
of the digital transition, which involve human rights, commercial, technological, public
resource, consumer interest and other public interest considerations, which vary con-
siderably from State to State, thereby precluding a one-size-fits-all approach;

Cognisant of a number of relevant international standards on freedom of expression,
as well as specific international and regional standards and recommendations on the
digital transition;

Adopt, in San José, Costa Rica, on 3 May 2013, the following Joint Declaration on Pro-
tection of Freedom of Expression and Diversity in the Digital Terrestrial Transition:

1. General Principles

a. States should ensure that respect for freedom of expression, including diversity in
the airwaves, is ensured in the digital terrestrial transition process.

b. States should ensure that decision-making processes relating to the digital terres-
trial transition take place in a transparent and fully consultative manner, allowing for
all stakeholders and interests to be heard. One option here is to create a multi-stake-
holder forum to oversee the consultative process.

c. States should make sure that the digital terrestrial transition takes place in a planned,
strategic manner which maximises the overall public interest, taking into account local
circumstances. This may include decision-making which involves trade-offs between
quality (such as the availability of high definition television) and quantity (such as num-
ber of channels), depending on the degree of pressure on the spectrum.

15



DECLARATIONS

d. While key policy decisions regarding the digital terrestrial transition need to be taken
by government, implementation of those decisions is legitimate only if it is undertaken
by a body which is protected against political, commercial and other forms of unwar-
ranted interference, in accordance with international human rights standards (i.e. an
independent regulator).

e. The process for allocating broadcasting licenses should be strictly regulated by law
and be guided by clear, objective, transparent and democratic criteria. This includes
the need for the legal framework to be sufficiently clear to prevent arbitrary actions,
including actions based on the editorial line of a broadcaster, to require decisions to be
justified and published, and to allow for judicial review of decisions.

f. While the International Telecommunications Union (ITU) has set indicative switch-
off deadlines for analogue terrestrial television, no such global process is in place for
analogue radio services. States should consider whether the broader public interest
would be served by putting in place a digital transition process, and specifically a pro-
cess leading to an analogue switch-off, for radio broadcasting services, whether this
should be left to be considered in due course, or whether part of the spectrum should
be reserved for analogue radio broadcasting for at least the near future.

2. Core Policy Processes

a. Core policy decisions — such as what technological backbone to use for digital terres-
trial transmission, overall spectrum planning, the approach towards the allocation
of multiplexes, and the respective roles played by the regulator, existing broadcast-
ers and free market forces — should ensure respect for freedom of expression and
a balance between the various competing interests, taking into account national
circumstances.

b. Regulators should have the necessary mandate and resources — in terms of human
and technological capacity, and monitoring and enforcement powers — to imple-
ment core policy decisions.

c. Whether multiplexes are run by content service providers or independent operators,
clear rules should be in place regarding the allocation of capacity (or additional
capacity) on the multiplex, including, as appropriate, to ensure that this is done in
a fair, transparent and non-discriminatory manner. This takes on particular impor-
tance in countries with only one multiplex.

3. Promoting Diversity and Related Goals

a. State policies and licensing processes relating to the digital terrestrial transition
should promote media diversity.
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b. As a general principle, the digital terrestrial transition should enable the continued
provision of existing broadcasting services. Reasonable and proportionate must-
carry and must-offer rules for multiplexes should, as necessary, be put in place to
promote this goal.

c. States should ensure that independent public service broadcasters are able to con-
tinue to distribute their existing services terrestrially through and after the digital
transition (and that any government or State broadcasters are transformed into
public service broadcasters). This should include measures to ensure that they have
the necessary legal, technological, financial and organisational resources for this.
Where necessary, special financial or other measures may be needed to ensure
that public service broadcasters are able to obtain or use the necessary equipment
to disseminate their signals digitally.

d. States should also ensure that community and local broadcasting services are able
to continue through and after the digital terrestrial transition. Consideration should
be given to various measures to this end, as necessary, including the following:

i Allowing certain types of broadcasters — in particular low power local
and community services — to continue to distribute via analogue ter-
restrial signals, insofar as this is consistent with international standards.

ii. Allowing certain types of broadcasting services to be provided without
a licence in certain designated spectrum bands.

iii. Regulatory measures to reduce and/or spread the costs of digital ter-
restrial dissemination, for example by prescribing shared or otherwise
more efficient distribution networks.

iv. The provision of subsidies or other forms of support to assist commu-
nity and local broadcasters to obtain the necessary equipment to be
able to distribute their terrestrial signals digitally, provided that subsi-
dies should be allocated by an independent body, based on objective
criteria.

V. Measures to use the resources generated by the digital dividend to de-
fray infrastructure costs.

e. The promotion of diversity should be a mandatory criterion to be taken into account
in decision-making in relation to the specific services that are provided on digital
multiplexes, whether, or to the extent, that these decisions are taken by multiplex
operators or regulators.

f. The potential of digital broadcasting to improve access for people with hearing and
visual disabilities should be given due priority in the planning and decision-making
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process for the digital terrestrial transition.

g. The need to promote diversity in broadcasting should be an important consideration
to be taken into account in decision-making in relation to the broad reallocation of
the spectrum freed up by the switch-off of analogue broadcasting (the digital divi-
dend). Considerations to be taken into account in this regard include:

vi.

Vii.

The extent to which the broadcasting environment caters to the inter-
ests of all groups in society, including cultural and linguistic minorities,
and people living in different areas and regions.

The diversity of types of content which are available through the broad-
casting system.

The interest in and capacity of existing and aspirant broadcasters to
provide new channels.

The financial resources available within the broadcasting system as a
whole, including any public or cross-subsidies, to support new content
production.

The diversity benefits of requiring multiplex operators to carry local,
community and/or independent broadcasting services.

The diversity benefits of allocating new channel and other capacity to
public service broadcasters.

The possibility of providing public funding for the development of new
broadcast content or channels.

h. Special measures should be put in place, as necessary, to prevent the digital ter-
restrial transition from promoting greater or undue concentration of media owner-
ship or control. This might include regulatory measures regarding the way in which
multiplexes are run, clear pricing and competition rules regarding multiplexes and
distribution networks, and the separation of distribution and content operations
within the same business, among other things.

4. Cost Considerations and Universal Access

a. States should put in place measures to limit the cost to end users of the digital ter-
restrial transition, specifically with a view to limiting the number of individuals and
households which are unable to afford to make the transition and to ensuring that
these costs do not lead to a ‘digital divide’ between those who can afford to access
new services and those who cannot. These measures may include:
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The imposition of technical standardisation to lower the production
costs of devices such as set top boxes (STBs).

Regulatory measures to ensure the interoperability and compatibility of
reception, decoding and decryption devices.

Subsidy programmes for poorer households.

Appropriate trade-offs between, and technological solutions for, meet-
ing the interests of better and less well-off end users.

b. Regulatory approaches and decisions regarding free and pay services should strike
an appropriate balance between commercial needs and ensuring broad access to a
core platform of services.

c. States should create and support a multi-strand public educational outreach pro-
gramme throughout the digital transition process to ensure that users are aware
of the process and of what they need to do to prepare for it, and have at least the
basis technical knowledge they need. As part of this outreach programme, consid-
eration should be given to the following elements:

iv.

Special outreach efforts to ensure appropriate information is provided
to hard-to-reach users.

Special outreach efforts to ensure that users who may be technological-
ly challenged — for example elderly or rural users — have the knowledge
and understanding they need.

Support programmes, such as call centres or training programmes, for
people who need help.

More intensive outreach as the analogue switch-off approaches.

d. States should make an effort to ensure that, by the time the switch-off takes place,
the geographic reach of digital services is, overall, at least comparable to and prefer-
ably greater than the reach of pre-existing analogue services.

e. Support services, including electronic programme guides, should be available in us-
er-friendly and non-discriminatory formats, including availability in different languages
spoken in the coverage area.
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Frank LaRue
UN Special Rapporteur on Freedom of Opinion and Expression

Dunja Mijatovi¢
OSCE Representative on Freedom of the Media

Catalina Botero Marino
OAS Special Rapporteur on Freedom of Expression

Faith Pansy Tlakula
ACHPR Special Rapporteur on Freedom of Expression and Access to Information
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15" CENTRAL ASIA MEDIA CONFERENCE
Reflecting on OSCE media freedom commitments

Bishkek, Kyrgyzstan
27-28 June 2013

15th ANNIVERSARY DECLARATION

The 15th Central Asia Media Conference, organized by the Office of the OSCE Repre-
sentative on Freedom of the Media in co-operation with the OSCE Centre in Bishkek
and assistance of the OSCE field offices in Central Asia, was held on 27-28 June 2013
in Bishkek.

More than 100 participants, including international media experts, government of-
ficials, academics, journalists and civil society representatives from all Central Asian
states convened for the two-day event. A representative of Mongolia also participated
for the first time.

The Central Asia Media Conference, important annual event organized by the Office
of the OSCE Representative on Freedom of the Media, has been held in Central Asian
participating States since 1999. Throughout the years, the conferences have addressed
topics central to media freedom, including “Pluralism and Internet governance,” “Ac-
cess to information and new technologies,” “Journalism education”, “New challenges
in broadcasting, including public service broadcasting and the digital switchover” and
others.

The 15th conference was devoted to looking back at media developments in Central
Asia in general and, more specifically, the effect of the activities of the Office of the
OSCE Representative on Freedom of the Media on media freedom across the region.

Conference participants worked in groups to consider media freedom issues and take
stock of issues raised during previous conferences by reviewing prior declarations and
identifying the major media development issues in their countries. They discussed how
changes in technology and social media have changed the media landscape and how
regulation might address these developments. In the end, they adopted the following
recommendations.

The Conference Participants:

1. Emphasize that the right of journalists, working both off and online, to carry out
their activities under safe conditions is a fundamental condition precedent to free
media and free expression.
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Call on the governments to ensure swift and effective investigations of crimes
against journalists. It is vital that the authorities publicly condemn every case of
violence against journalists to send a clear message that such assaults are not
tolerated and perpetrators will be brought to justice to prevent a climate of intimi-
dation, fear and impunity.

Urge governments to bring national legislation in line with OSCE commitments on
media freedom and freedom of expression and refrain from adopting legislation
that would restrict free media and free expression. While the right to freedom
of expression may be restricted by international law, such restrictions can only
be justified if prescribed by law, pursue a legitimate aim and are necessary in a
democratic society.

Stress that while the fight against terrorism, violent extremism and the defense of
national security are legitimate goals, media freedom should not be abridged in
pursuit thereof.

Underline that national laws should facilitate openness and accessibility of the
Internet, including online media. Speech-friendly Internet regulation should be
promoted.

Reiterate that defamation should be decriminalized in the countries where it still
remains a criminal offense (Kazakhstan, Turkmenistan and Uzbekistan). Only civil
defamation laws should govern speech offenses and should include clearly de-
fined provisions allowing for “reasonable and proportional damage awards” to be
applied in defamation cases.

Emphasize that public figures are required to tolerate more, not less, criticism, in
part because of the need for free discussion on issues of public interest.

Underline the importance of the right of access to information and calls on gov-
ernments to facilitate freer and wider dissemination of information.

Stress that in the switch from analog to digital broadcasting, national regulators
should take practical steps to increase pluralism of content and prevent concentra-
tion of ownership in broadcast properties.

Following the example of Kyrgyzstan, call upon legislators and governments to in-
troduce public service broadcasting as a pivotal part of national media systems
to promote pluralism and media freedom, and promotes transitioning state-run
media (which serves the government) into public service media (which serves the
public) to meet this goal where appropriate.

Call on the governments to encourage private media, promote fair competition in
the media market and avoid government interference in media content.
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12. Emphasize that in order to improve working conditions for journalists, authorities
should favourably consider visa requests from foreign journalists.

13. Highlight the importance of effective self-regulatory mechanisms, such as press
councils and ombudspersons. They should be established in a consultative and
inclusive process and should be independent from government interests.

14. Encourage governments to improve quality of journalism education and Internet
literacy programs for the general public.

15. Stress the importance that the Office of the OSCE Representative on Freedom
of the Media to continue organizing Central Asia Media Conferences and recom-
mend taking further steps to provide a clear mechanism to assess the effective-
ness of recommendations passed during conferences to ensure greater impact on
media freedom in the region.
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THIRD OSCE SOUTH EAST EUROPE MEDIA CONFERENCE

Tirana, Albania
18 — 20 September 2013

DECLARATION

The conference participants addressed some of the most pressing media freedom is-
sues in the region today. Topics such as the safety of journalists, independence of pub-
lic service broadcasters and regulators, internet freedom, digitalization and advertising
were at the top of the agenda.

The participants concluded that:

e The authorities have the responsibility to create a legal and regulatory environ-
ment that will guarantee political, editorial and financial independence of public
service broadcasters.

e  Broadcast regulators must be free from political interference, have the indepen-
dence and the resources to create a pluralistic media landscape.

e Self-regulatory mechanisms, offline and online, should be developed by journal-
ists themselves, without state and business interference.

e The digitalization of the broadcasting spectrum needs to stimulate media plural-
ism. The public must be given access to a free-to-air package that includes the
public service broadcasters.

e The Internet has to remain an open and public forum for freedom of speech and
expression. The authorities should not over-regulate the Internet, and should re-
frain from mandatory blocking of online content or websites.

e The right of freedom of access to information needs to be clearly established by
law, with effective oversight and appeals mechanisms by independent bodies.
The legislation needs to be in line with OSCE standards where all authorities are
obliged to swiftly comply with requests.

e Freedom of the media applies to all forms of journalism, be it professional, open
or “citizen” journalism alike.

e The right of journalists not to reveal their sources needs to be enshrined in law.

e Safety of journalists remains a pressing problem in the region. Violence, harass-
ment and intimidation against journalists are an attack on democracy itself. The
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authorities must condemn all attacks and ensure that there is no impunity for
crimes against journalists.

e Transparency of media ownership needs to be regulated by law, and such informa-
tion should be publicly available.

e  Spending on advertising by public entities must be regulated, to ensure that it is
not used to put pressure on the media.
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10" SOUTH CAUCASUS MEDIA CONFERENCE
Reflecting on OSCE media freedom commitments

Thilisi, Georgia
11-12 November 2013

10th ANNIVERSARY DECLARATION

The 10th South Caucasus Media Conference, organized by the Office of the OSCE Rep-
resentative on Freedom of the Media in co-operation with the OSCE Office in Baku and
OSCE Office in Yerevan, was held on 11-12 November 2013 in Thilisi, Georgia.

More than 80 participants, including journalists, civil society representatives, govern-
ment officials, members of parliament and academia from Armenia, Azerbaijan, and
Georgia and international media experts convened for the two-day event.

This important annual event has been held in Thilisi since 2004. Throughout the years,
the conferences have addressed various topics central to media freedom, including
“International standards of freedom of information”, “Pluralism and Internet gover-
nance”, “Access to information and new technologies”, “Journalism education” and
others.

To mark the 10th anniversary, the focus of the conference was a retrospective look at
OSCE media freedom commitments and their implementation across the region.

The conference participants also addressed some of the most pressing media freedom
issues in the region, such as the safety of journalists, Internet freedom, access to infor-
mation and independence of public service broadcasters and regulators. Conference
participants also explored international standards and national practices regarding is-
sues related to digital switchover and media self-regulation at the Master Class and
Roundtable, respectively.

The Conference participants:

1. Welcome the fact that the authorities, representatives of the media, civil society
and academia from Armenia, Azerbaijan and Georgia took part in the conference
and discussed important media freedom issues in the spirit of co-operation.

2. Condemn attacks, harassment and intimidation against journalists and other me-
dia actors and appeal to authorities to publicly denounce every case of violence
and ensure swift and effective investigations to prevent the fostering of a climate
of fear and impunity.
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3.

10.

11.

Call on governments to improve national laws and bring them in line with OSCE
commitments and refrain from criminalizing journalistic activity, including impris-
onment of journalists.

Call on governments to refrain from supporting any manifestation of anti-Sem-
itism, xenophobic and racist propaganda through the media and computer sys-
tems, as well as refrain from implementing extremism laws that restrict freedom
of the media.

Urge authorities to ensure that journalists, as well as bloggers and others involved
in journalism, are able carry out their activities in safe environment, recognizing
that freedom of expression applies both offline and online.

Underline the importance of the right of access to information and call on govern-
ments to facilitate wider dissemination of information.

Support the idea of the Internet as open and public forum for freedom of speech
and expression and recommend that the authorities refrain from restrictively reg-
ulating online content.

Underline the responsibility of the authorities to create and sustain a legal and
regulatory environment that will guarantee integrity, political, editorial and finan-
cial independence of public service broadcasters.

Call on governments to provide a variety of sources of information for the popula-
tion during the transition to digital broadcasting, taking into account the interests
of non-state and regional television and radio broadcasters, to take practical steps
to increase pluralism of content and prevent concentration of ownership in broad-
cast entities.

Highlight the importance of effective institutions of self-regulation, such as press
councils, which should work in a consultative and inclusive manner, without state
interference.

Stress the importance of the Office of the OSCE Representative on Freedom of
the Media continuing to organize the South Caucasus Media Conferences, master
classes, roundtables, and trainings and recommend taking further steps to provide
a clear mechanism to assess the effectiveness of recommendations passed during
these events to ensure greater effect on media freedom in the region.

11 November 2013

27






Presentations



PRESENTATIONS

15t Central Asia Media Conference

Bishkek, Kyrgyzstan
27-28 June 2013
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Opening Statement

By Dunja Mijatovi¢

Dear Minister Otorbaey,
Ms. Nikitenko,
Ambassador Kapinos,
Colleagues and Friends

With great pleasure | would like to welcome you to the 15th Central Asia Media Con-
ference.

As you all know, throughout the years the Central Asia Media Conference has become
a unique event for the exchange of information and experiences on media freedom
developments among all five Central Asian countries.

The 2013 conference is a particularly special event, as we celebrate the 15th anniver-
sary of the conference and examine the changes in the media landscape that have
taken place in the region during this period.

This is the fifth time that the conference takes place in Bishkek. | would like to thank
the government of the Kyrgyz Republic for generously hosting this event.

The first Central Asia Media Conference took place here in Bishkek in October 1999,
less than two years after the Office of the Representative on Freedom of the Media
was established.

The subject of that Conference was “The media in Central Asia: The present and the
future”.

The conference then returned to Bishkek in 2003, 2006 and 2009.

It is altogether fitting and proper that we should be back here again to note, reflect on
and consider events in Central Asia over the past 15 years.

The Office | lead is in a privileged position to bring together this group, acting, as it
does, as a unique institution — as a watchdog over media issues and working from the
inside — not outside — of an international organization; an office established by the gov-
ernments of all 57 participating States to let them know where they stand in keeping
the promises they made regarding media freedom and freedom of expression.
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Since its establishment in November 1997 by Permanent Council Decision 193, all who
have held the position of Representative have viewed Central Asia as vitally important
to the growth and development of free media and free expression within the context
of the entire OSCE. That is one reason why these annual conferences began: to bring
together media from across the region to discuss issues of common concern.

As Representative Freimut Duve wrote at the time, “The conference was a successful
attempt to generate regional co-operation on freedom of the media issues and galva-
nize an exchange of views between like-minded journalists from the four Central Asian
Republics represented.”

Prior conferences
Over the years these conferences have faced head-on the major issues of the each
year.

On the heels of 9/11, in December 2001 we met in Almaty to discuss media freedom in
times of terrorist conflict. And two years later, here in Bishkek we reviewed the role of
media in multicultural and multilingual societies.

In 2007 we addressed media self-regulation and the next year, again in Almaty, we
considered the new challenges, including digital switchover and the efforts of secure
stable public service broadcasting.

Two years later in 2010, we discussed the potential of new technologies.

This conference
Today we have the opportunity for a comprehensive review.

The speakers’ topics and sessions are designed to raise issues that lead to serious con-
sideration of past events. They are also designed to raise the issues of tomorrow, issues
such as the exploitation of new technologies to bridge the gap between yesterday’s
practices and tomorrow’s hope.

Keynote speaker Mark Johnson, community editor of The Economist, will guide us with
a look at how those of you with mature print publications can incorporate online ver-
sions into your portfolios and how to go a step further and use social media to your
advantage.

Professor Eric Friedman, who has been around Central Asia throughout the years, will
provide a retrospective look at how the media landscape has changed, and maybe not
changed, during the last decade and a half. He’ll also provide his insights on what the
future may hold.
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Doug Griffin and Jem Thomas from Albany Associates will discuss the rapidly changing
world of media regulation in the digital age. They will be joined by Assomudin Attoev
of the Internet Service Providers Association in Tajikistan as they touch upon the most
important topics including how changes have taken place on a regional level and the
role of self-regulation in both online and offline venues.

Albany Associates also will explore the relationship between free speech and other
rights as applicable to ‘new media’, including Twitter, blogs and online comments.

And, of course, we will have the opportunity to hear from a representative from each
Central Asian country for their perspectives on what the last 15 years have entailed.

I am pleased to say that for the first time, we have with us a representative from Mon-
golia, Adiyasuren Erdenebileg, who is an officer in the Press and Public Relations Divi-
sion of the Ministry of Foreign Affairs.

Conclusion

With 15 years of history behind us, we are at a time where we can celebrate successes
With 15 years of history behind us, we are at a point where we can celebrate successes
and contemplate what has gone right, and what has gone wrong, during this time.

What has really happened in the last 15 years? What will the coming years bring? |
leave it to you to decide and am eager to hear what you have to say.

| appreciate your coming and sharing your experiences and thoughts about the future.

Last, but not least, a special thank you goes to the OSCE Centre in Bishkek and its
staff for assisting my team with the organization of this important event. | would like
to thank the OSCE field operations in the region for ensuring participation of coun-
try delegations and accompanying participants to Bishkek. Furthermore, | would like
to thank the governments of Austria, Ireland, Kazakhstan, Norway, Switzerland, the
United Kingdom and the United States.

| wish you a successful and productive event!
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“Fifteen Years of Media Freedom Developments in Central Asia: A
Retrospective Overview of Major Developments and Prospects for
the Future”

By Eric Freedman

I am by nature an optimist, but | am also a realist. And as all good journalists should
be, | am a skeptic. Looking back at 15 years of media freedom developments in Central
Asia, | see glimmers of reason for optimism, at least in Kyrgyzstan. But realism rooted in
history shows us that the future of media freedom overall remains dim. And skepticism
teaches me—teaches all of us—to be extremely cautious about believing any promised
commitments to media freedom from governments and opposition alike.

I'll begin with a two-sentence overview about the past and a two-sentence overview of
the present. Then I'll discuss what | regard as some of the key media freedom-related
events in each Central Asian country during the past 15 years. Based on those events,
I'll offer three predictions for the future from my perspective as an outside observer.

First the past: So far, efforts to develop pluralistic and economically sustainable press
systems in all five Central Asian countries have fallen far short of hopes. That is true
despite extensive, costly efforts by local and international organizations, media compa-
nies, professionals and journalism professors to support media institutions and press
freedom.

Second the present: Although the five press systems are not identical, they do share
common traits. Those characteristics interfere with free expression, access to informa-
tion, citizen participation, anti-corruption efforts and government transparency.

As for my choice of key events, as you will see, unfortunately most were bad news for
media rights. However, a few do hold out hope for the future. Several examples involve
individual journalists, but the others are broader in scope. None of them involve what
| call “pieces of paper.” By “pieces of paper,” | mean such things as a new law decrimi-
nalizing libel or a new regulation to speed government approval of broadcast licenses.
While those “pieces of paper” may reflect positive developments, they are generally
limited in actual impact — at least so far. You may disagree with my choices but they do
illustrate the complexities of the media environment here.

I'll start with Uzbekistan and Turkmenistan, two of the world’s most repressitarian re-
gimes. By repressitarian, | mean they are both repressive in their human rights prac-
tices and authoritarian in how they are governed.
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Development #1 in Uzbekistan was the Andijan massacre of 2005 when government
troops killed at least 187 protestors, and probably hundreds more. The event was so
outrageously brutal that even the George W. Bush administration criticized it. In reac-
tion to such criticism, President Islam Karimov kicked out international media support
NGOs such as IREX and Internews, as well as journalists from such organizations such
as BBC, Radio Free Europe/Radio Liberty and EurasiaNet. That sharply limited the di-
versity of news reaching the citizens of Uzbekistan and the amount of news about
Uzbekistan reaching the rest of the world.

Development #2 in Uzbekistan is extensive censorship of websites, a pattern that be-
came more rigorous after authorities saw the impact of the Internet during the Arab
Spring uprisings in Egypt, Tunisia and elsewhere in the Greater Middle East. In addition
to expanding the number of news-related websites it blocked, the regime established
a state commission to censor Internet content in 2011.

Development #1 in Turkmenistan was the death of the Turkmanbashi, president-for-life
Saparmurat Niyazov, in December 2006. This was a lost opportunity to advance media
freedom. Less than a year later, his successor visited Columbia University in New York,
where he denied having any problems with the media, saying, “There was never in
Turkmenistan any pressure on the press.” In truth, the press remains a tightly state-
controlled propaganda tool that glorifies and deifies President Gurbanguly Berdymuk-
hammedov.

Development #2 in Turkmenistan came in two parts. In July 2011, massive explosions
hit a military munitions depot less than 20 kilometers from Ashgabat, killing dozens of
people. The government shut the Internet and telephone lines and released almost
no information. But what Radio Free Europe/Radio Liberty called the “unprecedented
activism of citizen journalists” provided reports and photos to the outside world as the
disaster occurred.

Then in April of this year, security forces failed to stop distribution online of an em-
barrassing video that showed the president falling from a racehorse. As EurasiaNet
reported, Turkmen State television showed only footage of him winning an $11-million
prize. Security officers forced spectators with cameras to delete videos and photos, but
some got out on social networks.

Because these incidents were so rare and although they were limited in scope, | con-
sider them a positive in the context of media rights.

Development #1 in Kyrgyzstan was the still-unsolved assassination of Alisher Saipov,
an independent journalist and human rights activist, in Osh in 2007. Saipov reported
about Uzbekistan’s political and social landscape for Radio Free Europe/Radio Liberty,
Voice of America and Ferghana.ru and he had interviewed members of the banned
groups Hizb ut-Tahrir and the Islamic Movement of Uzbekistan. The government’s lack
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of a decisive response to the murder was evidence that President Kurmanbek Bakiyev
was unwilling to protect journalists—despite promises made when he came to power
after the 2005 Tulip Revolution. The later record of physical attacks on journalists there
reflects a belief that people can harm journalists with little fear of punishment.

Development #2 in Kyrgyzstan was the June 2010 violence between ethnic Kyrgyz and
ethnic Uzbeks in the South. The conflict claimed more than 400 lives and displaced
hundreds of thousands of people. That event had two major negative impacts on press
freedom: One, it led to the elimination of most Uzbek-language media in that part of
the country, although Internews has attempted to help fill the gap with bilingual Uzbek
and Kyrgyz broadcasting by young journalists through its Yntymak project. And two,
it increased self-censorship by journalists who are afraid they will be blamed for any
future ethnic clashes.

Development #3 in Kyrgyzstan was positive in my mind. It was the 2010 constitutional
change to a parliamentary system and the election of President Almazbek Atambayev.
Together, they have led to an overall improvement in the media environment com-
pared to the situation under ousted President Bakiyev. | say that with full awareness
of many disappointments and setbacks, including the failure to release investigative
reporter and human rights defender Azimjon Askarov from prison. Askarov, who had
reported about law enforcement abuses, was framed on bogus charges.

As for Tajikistan, Development #1 started as a positive one in 2005 when President
Emomali Rahmon ordered cabinet ministers, department heads and local officials to
hold at least four press conferences a year. However, it turned into a negative one
in September 2011 when he reduced mandatory news conferences to twice a year.
Journalists say that even those events are sometimes only information dumps where
officials read reports and don’t answer reporters’ questions. As the independent news
agency Asia-Plus explained, that change “deteriorated the already difficult access to
socially significant information in the country.”

Development #2 in Tajikistan involved Urunboy Usmon, a Khojand-based BBC corre-
spondent who was arrested in June 2011 and falsely accused of being connected with
Hizb ut-Tahrir. When | met Usmon last year, he told me, “I have no sympathy for this
group. | was just doing my work. If | wrote about drug users that doesn’t mean I'm a
drug user” He spent a month in jail before pressure from OSCE, BBC and the British
government led to his release before trial.

In my mind, what makes this ultimately a positive development is the fact that Usmon
was acquitted at an open, standing-room-only trial. Before that, terrorist/extremist tri-
als had been closed to the public and to journalists.

In Kazakhstan, Development #1 was the rapid expansion and growth of power in the
early 2000s of media oligarchs in the form of financial-industrial groups closely tied
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to President Nazarbaev. These oligarchs emerged as dominant economic and politi-
cal forces as they bought or otherwise gained control over much of the nation’s print
and electronic media, thus concentrating ownership of much of the non-state media
market. Their print and broadcast outlets generally avoid stories that might get them
in trouble with the government or with the financial-industrial groups that support
them. But as one specialist observed, “When it has served the interests of their own-
ers and the president, mainstream coverage has expanded to include subjects that are
normally restricted to the small opposition press.”

Development #2 was the government’s violent suppression of a 2011 strike by oil work-
ers in the west of Kazakhstan. As the Committee to Protect Journalists (CPJ) reported,
“Authorities launched a fierce crackdown against the media after the clashes, and re-
newed the battle around the first anniversary of their reporting on the violence.” As a
result, late last year the government blocked and shut down independent newspapers
Respublika and Vzglyad and broadcasters K-Plus and Stan.kz “on fabricated charges of
extremism.” Stan.kz, an Internet broadcaster known for criticism of national and local
officials, was forced to close earlier this year. The founder of Stan.kz’s parent company
said authorities provided no evidence that the media violated any laws. She told CPJ,
“But we were all doing our job--we reported on the facts, and interviewed people,
nothing else.”

Now what three major predictions about media freedom in Central Asia can I—as an
international observer—make from these developments?

First, social media and the Internet will play an increasingly important role as suppliers
of news and information that is unavailable from traditional media. That is both good
and bad, however.

On the positive side, they will provide more open, alternative venues to fill the role of
traditional newspapers and broadcasters that are outlawed, censored or threatened in
these countries. This is true even as regimes block websites and social media networks
such as Livelournal, YouTube, Facebook and Twitter. They will allow a more diverse
group of citizens to speak out with multiple viewpoints on issues of public concern.
And perhaps they will make it easier for the public to find information the govern-
ments want to keep secret.

But on the negative side, most social network users who distribute information and
opinion won’t be professional journalists committed to fair, accurate, balanced and
ethical gathering, reporting and analysis of news. Instead, social media and the Inter-
net may spread more gossip, rumor and misinformation. The digital divide is a second
negative because residents of the regions and rural areas and the poor have much
less access to new and affordable communication technology than city residents and
citizens who are financially better off. Also a third negative is the ability of the regimes
to use social media themselves to spread propaganda and to monitor the activities of
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opposition and civil society groups.

My second prediction relates directly to journalists and media professionals. | have
deep respect and admiration for journalists in Central Asia, whether they work for
state, opposition or independent news organizations and whether they are in print,
broadcast or online media. They face tremendous challenges, including government
intervention, lack of job security, low salaries, physical attacks and the dangers of ar-
rest, bribery and pressure to censor themselves.

This prediction is that journalists and media owners will continue to struggle economi-
cally, especially those affiliated with independent media. Two main reasons are the
limited available income from advertising and circulation and the end of subsidies from
international organizations. That, | believe, will discourage qualified journalists from
staying in the profession. And even those who do stay will not have enough resources
to cover important news in depth. At the same time, | expect that governments, politi-
cal parties, individual politicians and special interests such as Kazakhstan’s financial-in-
dustrial groups will continue to own, control, subsidize and influence traditional media,
including the ability to secure essential broadcast licenses.

My third prediction is that the work of international and local press rights defenders
and media development organizations will remain essential. Despite obstacles and re-
strictions imposed by the authorities, they will continue to monitor the media freedom
environment, support the training of journalists and journalism students, promote col-
laboration across borders, go to court to represent journalists in trouble and pressure
governments to respect press freedom.

However, these valuable international organizations will face additional difficulties
beyond dealing with hostile and skeptical authorities. One of those difficulties is eco-
nomic—the cost of operating in Central Asia at a time when journalists in many other
parts of the world desperately need their support, too. Another difficulty goes to the
heart of their media freedom mission. The growth of social media and the Internet
that | discussed raises the question of how we define journalists. For example, will
these international organizations defend bloggers, citizen journalists and opposition
tweeters who are arrested and jailed? Will these international organizations provide
professional training to bloggers and citizen activists? If so, will that weaken their abil-
ity to serve traditional journalism professionals?

As | said at the beginning of my remarks, | am both an optimist and a realist.

When | returned from Central Asia for the first time in 2002 —after teaching journalism
in Tashkent for four months—I had dinner in Washington with a career U.S. diplomat.
He asked what | would do to “fix” or “reform” the press system in Uzbekistan. | told
him that | would have had a better answer before | spent time there. Since then, | have
returned many times, to conduct trainings, meet with and interview journalists and
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press rights advocates, give lectures and work with my colleagues at American Univer-
sity of Central Asia. | still have no solution, but | do know that Western-style models—
whether from the U.S., Europe, India or elsewhere—cannot be transplanted intact to
any other country. Media freedom will continue to evolve unevenly in each country.
And each country must determine its own media destiny based on the realities of its
own history, culture, economy, political structure, available technologies, public trust
and degree of citizen engagement.

But as an optimist, | hope that all five systems will eventually demonstrate a commit-
ment to independent journalism and to what | believe should be universal professional
standards of fairness, balance, accuracy and ethical conduct.

Freedman is Associate Professor of Journalism at Michigan
State University in East Lansing, Michigan.
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KasaxcraH urHopupyet pekomeHgauumn OBCE B oTHOWeHUU cB0o60abI
cnosa

Tamapa Kaneesa,
npesuaeHT MexxayHapogHoro ¢poHaa 3awmTbl cBo6oabl cnosa «Agun co3» (Kasax-
CTaH)

Tot natopanmam CMMU, KoTopbin NpucyTcTBOBan B KasaxcTaHe B nepBble roabl
HEe3aBUCMMOCTHU, Celvac KaxeTca HecbbITOYHbIM naeanom. Mepsaa nonosmHa 90-x ro-
[0B — 3T0 He3aBucMMble TenekaHanbl M, TOTEM, CemeiHbli KaHan, rasetbl «Counan-
LemMoKpaT», «Bpema no MpuHsmuy», «451 rpaayc no dapeHreiTy», « Apmapka», «Jo-
KMBEM [0 NOoHeaeNbHUKa» U T.4. TpeTbe AecaTuneTne HesaBUCMMOCTU — 3TO NOJIHOe
OTCYTCTBME HE3aBUCUMOTO TesieBellaHna (nocnegHum 6bin paccTpensHHbii B8 2002
rogy TenekaHan «TaH»), NpUYMUCAEHME K CpeacTBamM MAccoBon MHbopmMaLmm Bcex bes
WCK/IIOYEHUA MHTEPHET-PECYPCOB, 3TO He NOAAatoLLEeeCs SIOFMKe He3aKOHHOe 06bean-
HeHue pas3NnyHbIX M3gaHui B eanHoe CMU u nx cynebHoe 3aKkpbiTUe Ha OCHOBaHUK
cynebHoM aKcnepTUsbl, KOTOPAn YCTAaHOBMAA, YTO «KOMMeTeHuuMsa aaHHbix CMW — co-
3[aHNe KOIMYECTBEHHOTO M KaYeCTBEHHOMo NpenMyLLEecTBa TOYKM 3pEHNA BHeAPEHUA
CTOMKMX accoumaumii, cxem u MndoBs, OTBEYAOLLMX MHTEpPecam OpraHM30BaHHOM npe-
CTYMHOW rpynnbi».

3a nocnegHue 10 neT no Tpu roaa oTCUAEN 3a pelleTKol 3a npodeccmoHanb-
HYIO 4eATeNbHOCTb [MaBHbIN pefakTop raseTbl «Aima-Ata MIHdo» PamasaH Eceprenos,
rNaBHbIN peaakTop raseTbl «3aKoH U npasocygune» TokbepreH Abues, punaHcep Ba-
M KypamLiunH, rog npoBen B KONOHWW nucatesb Annambic BekTypraHos, He byay
nepevyncnaTb 3a HeJOCTAaTKOM BPEMEHU APYrMX apeCTOBaHHbIX U OCYXAEHHbIX XKyp-
Ha/INCTOB, pa3opeHHble M 3aKpbiTble CMW. HanageHus Ha }ypHanucTos, npuyem 6es-
HaKasaHHble, eXXerogHo coBepLlatoTcs gecATkamu. Mo gaHHbIM doHAA «Aann cosy», B
2012 rogy coctosinocb 17 yronoBHbix 1 6onee 100 rpaxkaaHCKuxX cyaebHbix NpoLueccos
B oTHoweHnn CMMU n xKypHanuctos. Um npeabvasneHo 4,5 mnnanmapaa teHre B3biCKa-
HUA MopasibHOro Bpeaa. HeobocHoBaHHO 3aKpbiTo 44 CMW. B nepsoii nonosuHe 2013
rofa MUHUCTEPCTBO MHbOPMaLMK 6e3 cyaa, B aAMUHUCTPATUBHOM NOPAAKE 3aKPblIO
«MonogeKHyto raseTty», CO34aTCA MHOrOYMCAEHHbIe NPEenATCTBUA n3gaHuto «Mpas-
OMBOM raseTbl», 3a6/10KMPOBaH JOCTYN K pAAy NONYAAPHbIX MHTEPHET-pecypcos, bbin
apecToBaH W NOABEPTHYT MPUHYAUTENBHOMN NCUXMATPUUECKOW SKCMEPTU3E KYPHANUCT
AnekcaHap Xapnamos.

B uenom 14-netHue HabnogeHna poHaa «Aamn co3» 3a cUTyalmen co cBobo-
00V BblpaxeHus B KasaxcTaHe NOKasblBaloT, YTO ee OrpaHnYnBaLoT:

®  penpeccuBHbIi XapaKkTep 3aKOHOAATE/bCTBA,
e cybbeKkTMBHaA NPaBONPUMEHUTE/IbHAA NPaKTUKa,
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e  Heob60CHOBaHHbIE OrpaHUYEHUA NPOLEKIAPMPOBAHHbIX MPAB KYPHAANCTOB,
®  MOBCEMEeCTHas NPaKTMKa Yrpo3 1 3anyrmBaHuA }KyYPHaIUCTOB,

o ocbmu,maanaﬂ n HEOdJMLI,MafIbHaFI 3aBUCMMOCTb OT OpraHoB FOCVAapCTBEHHOVI
BNaCTH, CKpPbITaA LeH3ypa.

3a HepoCTaTKOM BpemeHUn cocpeaoTovyCb TONIbKO Ha 3aKOHOAATeNbCTBE.

CHayana nosutus. B 2010 rogy npuHATEI U3MeHeHUA B MParKAaHCKUA KOAEKC,
KOTOpble NLWNAN lopUANYECcKNe nnua npasa TpeboBaTb B3bICKAHUA MOPA/IbLHOTO Bpe-
a3, TO eCTb KOMNEHcaLnn 3a CTpagaHuA, KOTopble anpruopu He MOryT 6bITb NPUCYLLK
ropuanyeckomy muy. Mbl NpUBETCTBOBAAW 3TOT LWAr, XOTA Pa3BUTME CUTyaLMM NOKa-
3a10, YTO 3TU U3MEHEHMA — TO/IbKO nosymepa. Te Xe lopuanyeckne anua noaatot
Tenepb UCKM OT UMEHU pyKoBoauTeNel nnu TpebytoT 3alumTbl 4eN0BON penyTaLumu.

BblN MPUHAT 3aKOH, COMNACcCHO KOTOPOMY 0BBUHEHME B KNeBeTe Noananano nog,
HOPMY aZMUHUCTPATUBHOM npetoanumm. Ho B AGMUHUCTPATMBHDBIA KOAEKC HUKAKUX
COOTBETCTBYIOLLMUX U3MEHEHUI HE BBEAEHO, U NPUMEHUTb 3Ty HOPMY HEBO3MOXKHO,
TaK 4TO roBOpPUTb 06 3TOM 3aKOHOAATE/NIbHOM HOBLUECTBE KaK O Nporpecce MOXKeT
TONIbKO Ye/I0BEK, 3HAOLWMIM 06 3TOM NOHAC/bILLKE.

Ha 3Tom nepeyeHb nMbepanbHbIX U3MEHEHUI MEANNHOTO 3aKOHOAATENbCTBA
3aBepLuaeTcs. Bce ocTanbHble aKTbl — 3aKOH 06 MHTEpHEeTe, 0 TelepaAnoBeLLaHuu, o
3alLMTe NEPCOHA/bHbIX AAHHBIX, MPUHATbIE 33 MNOC/NEAHME roAbl, TONIbKO OrpaHUYMBa-
toT cBo60AY BbIparKeHUA.

Ceiyac y Hac CHOBa aKTMBHaA ¢da3a 3aKOHOTBOPYECTBA, B NPaBUTE/IbCTBE Pa3-
pabaTbiBatoTCA HOBblE YrONOBHbIN M aAMUHUCTPATUBHbIV KOAEKCbI. He nnLHe B cBA3N
C 3TMM HaNoMHUTb, YTo KasaxcTaH Bcerga AeMOHCTpUpoBan 6onbLoe yBaXkeHne K Op-
raHusauumn no 6e3onacHoOCTM U coTpyaHu4YecTay B EBpone. B KaHyH NpeacefaTenbCTBa
8 OBCE KpynHbIMM rocyaapCcTBEHHbIMU gesaTensimmn bblin 03ByYeHbl 06583aTenbCTBa No
nmbepanuzaunmn meauMHOro 3akoHoaaTenbcTBa. Ja v B ACTaHWHCKON [eknapauum,
NPUHATON HAa CaMMmUTe IaB rocyaapcts — YneHos OBCE, rosoputca: « Mbl LEHUM BaXK-
HYIO PO/b, KOTOPYIO UTPaLOT rpaxkaaHcKoe obwectBo U cBoboaHble CMMU, nomoras Ham
B NO/IHOM 06beme obecneunTb yBaxKeHWe NPaB YeN0BEKA, OCHOBHbIX cBO6OA, Aemo-
KpaTuu, BKNtoYaa cBOb6OAHbIE U YecTHble BbIBOpPbI, U BEPXOBEHCTBA NpaBa».

B 2001 roay, nocne amepuKaHCcKoM Tpareamn 11 ceHTabpa Ha TpeTbel LieHT-
panbHo-A3unaTcKoi KoHdepeHuun no CMU 6bina npuHATa AIMaTUHCKas [leknapaumsa
no ceoboge CMW B nepunog 60pbbbl ¢ Teppopmamom. Mpoumntmpyto: «MpaButenbcTea
... H& JO/MKHbI MCMONb30BaTb aprymeHTbl obecneyeHns HauMoHanbHOM 6e3onacHo-
CTU pNs OrpaHMYEeHMA NpaB 4YesoBeKa», «...MPaBUTeNbCTBa LleHTpanbHO-a3MaTCKmx
rocygapcTB He AONXHbI MCMOMb30BaTb HOBYIO CUTyauMilO KOHGMKTA B KayecTse
OonpaBAaHUA penpeccuBHbIX mep Ana 60pbbbl C ONNO3ULNOHHbIMK ronocamu CMMUy,
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«CMW ponxHbl 6blTb cBOBOAHBI B OCYLWECTBAEHUW CBOEN OCHOBOMOANAratoLLei
PO/ «CTOPOXKEBOro Mca» obuwectsa B 6opbbe NPOTUB KOPPYNumK, ABASIOLLENCA ce-
Pbe€3HbIM NpenAaATcTBMEeM AONA BCEX CTPAH Ha NYTU K OEMOKPaTUUN».

B 2004 rogy OywaHbuHckas KoHbepeHummn no Bonpocam CMU npuHana cneay-
oLmMe pekomeHaaLmm:
e HeobXxogMMo OrpaHWYMUTb BO3IMOMKHOCTM FOCYAAPCTBEHHbIX YUHOBHUKOB U MON-
TUKOB (0BLLECTBEHHbIX AeATeNnein) NpeabABAATb UCKM K KypHanuctam 1 CMU

e [undbdamauma aonkHa 6biTb AEKPUMMHANMIUPOBAHA U 3aMEHEHa COOTBETCTBY!HO-
LWMMKU U Y3KO OMpeaeneHHbIMU rpaXKAaHCKMMM 3aKoHaMK o gudbdamauuu; npu
3TOM Heobxo04MMO BBECTM 3aLUUTY «OOOCHOBAHHOM NyBAMKALUUM» 1 BO3MELLEHWE
ywepba. ... 3aKoHbl, NpeaycMmaTpuBaloLWwme YroNoBHOE U rpaXkaaHcKoe npecne-
[0BaHMWe XXYPHaANCTOB 3a OCKOPB/IeHNe YeCcTn U AOCTOMHCTBA [NaB rocy4apcTs oT
UMEHU TPETbUX NINLL, AO/KHbI BbITb OTMEHEHbI».

Hu ofHa 13 3TUX peKoMeHAALMI He Bbl1a 0OCNOPEHA rOCYAAPCTBEHHBIMU MYKa-
mum KasaxctaHa HUM Torga, HU ceitdac. B npownom, 2012 roay KasaxctaH ctan yieHom
KomuteTta no npasam yenoseka OOH, a ogHa M3 nepBbIxX pesontounii eHepanbHOM
Accambnen OOH, Ne 59(1), rnacut: «CBoboaa nHpopmaumm senaetca pyHaameHTab-
HbIM MPABOM Ye/NIOBEKA M KPUTEPMEM BCEX OCTasibHbIX cBOb6oAa». EcTecTBEHHO, 3Ty
pe3ontoumio KasaxctaH ToxKe HUKOraa He ocnapvsan. Tem He MeHee, B KOHLUenuuu
HOBOrO NpPOoeKTa YroNoBHOro Kogekca ponb ceoboabl cioBa 1 6opbba ¢ Koppynumei
onpeaeneHbl Kak BHeLWHe obLLecTBEHHO nonesHble aeictema. Untupyro: «Csoboga
cnosa, 6bopbba c NPeCcTyNHOCTbIO U UHblE BHELIHE OBLWEeCTBEHHO NoNe3Hble AeNcTBUA
He AO/MKHbI ObITb MHCTPYMEHTAMM HE3AKOHHOTO BTOPMKEHWMA B YACTHYHO XKWU3Hb rpa-
KAaH, NOCAraTeNbCTB HA UX YECTb U AOCTOMHCTBOY.

B No/HOM COOTBETCTBMM C 3TOW AOMOPOLLEHHOW KOHUENUMUENR, BOMPEKU me-
AYHapoAHbIM CTaHAapTam M 06A3aTeIbCTBam KasaxcTaHa M OXKMaaHMAM 0bLLecTBeH-
HOCTM MOC/eaHAA BEPCUA MNPOEKTa AarKe Mo CPaBHEHMUIO C AEMCTBYIOLMM, OTHIOAb He
NmbepanbHbIM B OTHOLLIEHWUM CBOBOAbI BblipaXKeHUA YTON0BHbIM KOAEKCOM CYLLEeCTBEH-
HO OorpaHMYMBaEeT NPaBO Ka3axCTaHLEB Ha CBOOOAY BbipaXKeHUA MHeHUI, becnpensT-
CTBEHHOE NOJlyYeHNe 1 pacnpocTpaHeHUn MHbOoPMaLUN.

K feincTaytoLLelt cypoBol cucTeMe HakasaHUs 3a KneseTy f06aBnATcA HOBble
YCNOBUA NUWEHUA cBODOAbI U TMraHTCKMe wTpadbl. Bpaspes ¢ pekomeHZaumsmu
OBCE n 3aasneHnem Komuteta no npasam yenoseka OOH o TOM, YTO «3aKOHOM He
OONKHbI YCTaHABAMBATLCA BoNee KeCTKMe Mepbl HaKa3aHMA UCKNOYUTENBHO B CBA3M C
NONOXKEHNEM IMYHOCTM UHAMBUAA, Ybs penyTauna bblna Akobbl NoABEPrHYTa COMHe-
HWIO», B MPOEKTE COXPAHAETCA Mepapxmsa 0cobblx HaKasaHWI 3a ymaneHue penyTauum
npeacraBuTenei BAacTu U SOMKHOCTHBIX UL, YKecToyatoTca U 6e3 TOro HecabiXxaHHO
YKECTKME CaHKUMKM 3@ HapylleHWe HEenpPUKOCHOBEHHOCTM YaCTHOM YKU3HU — NPU TOM,
YTO B OTEYECTBEHHOWM NPaBOBOM CUCTEME [0 CMX MOP HET YETKOro onpeaeneHus, 4To
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TaKoe YaCTHaA XXWU3Hb.

MpaxkaaHcKoe obLlecTBo KasaxcTtaHa, 12 HenpaBUTENbCTBEHHbIX OpraHu3aumi
06beaANHUANCH B Koanumumio «20 6an» (3KMblpmacbiHWbl 6an), 3To Ha3BaHKWe No cTaTbe
20 KoHctutyumum PK, rapaHtupytoweii npaso Ha ceoboay cnosa 1 TBopyectsa. Caena-
/I CBOM peKkomeHAauuun B NpoeKkT YK, HanpaBuan B MEXBEAOMCTBEHHYIO pabouyio
rpynny, KoTopyto Bo3rnasasAeT leHepanbHas NPoKypaTypa. HM ogHO U3 HalwuMx npea-
NIOXKeHUI He BblI0 MPUHATO NO COBEPLUEHHO HaZyMaHHbIM NpuUYMHam. Tak, Ha npea-
NIOXKEeHUE AEeKPUMMHANU3NPOBATb KNEBETY U ocKopbaeHne Ham oTBeTUAM: «[lo Hawe-
MY MHEHMIO, AEKPUMMHANN3ALMA KNEBETbI U OCKOpbaeHUs He ByaeT cnocobcTBOBaThL
cB060AE BbipaXKeHMUA MHEHWI, @ NPUBEAET K POCTY 3/I0HaMEPEHHbIX MOCATaTeNbCTB Ha
YeCTb U AOCTOMHCTBO rpakaaH». Ha yem ocHOBaHO Takoe MHeHue? HUKaKnx 060ocHo-
BaHWIA 3TOMY HET U BbITb HE MOKET, MOTOMY YTO CTaTUCTMKA YrONOBHbIX e/ MO KneseTe
oduumanbHo He BeaeTcA. Haw ¢poHa cam cobupaeT 1 nccneayet aena sTon KaTeropuu,
W BbIBOZAbI Y Hac COBCEM MHble. TaK, Mbl CYUTAEM, YTO HU B OOHOM U3 OBBUHUTENbHbIX
NPUIroBOPOB YMbICE/ Ha KNEBETY He JoKa3aH, bonee Toro, ero He 6bIJ10 U3HAYAbHO.

OcTaHOB/IOCb Ha APYrOM Ype3BblYaliHO Ba*KHOM AOKYMEHTE, BO MHOFOM Ofpe-
penaowem geatenbHocte CMU - Ha npoeKkTe Kogekca 06 afMMHUCTPATUBHbIX NPaBo-
HapyLlleHUsax.

Bce upesmepHble HaKa3aHUsA 3a Cyrybo TEXHUYECKME WM OPraHU3aLMOHHblEe
MOrpeLIHOCTM B NPOEKTe coXpaHeHbl. [lByKpaTHOe HapylueHue nopsaka npefocTas-
NleHnsA 06a3aTesIbHbIX BecnaaTHbIX 3K3EMMAAPOB NEPUOLUYECKUX MEYATHbIX U3LaHUN,
dUKcauum, xpaHeHMA MaTepuanos Tene- U paguonepesay - npnoctaHoska CMU Ha
TP MmecAaua; HapylweHune nopAaagkKa obbaABneHun BbIXOAHbIX AaHHbIX — mTpad) N KOH-
ducKauma NpoayKUMK, ABYKPATHOE HapyLleHWe — NPUOCTaHOBAEHME Ha TPU MecaLa.
Hy)KHO CKa3aTb YTO 3TU APAKOHOBCKNE CaHKLUUN NPUMEHAIOTCA HEYKOCHUTENIbHO. TaK,
23 anpens HblHELWHero roga bbln oTNeYaTaH M cAaH Ha peanunsaumio NepBblit HOMep
HOBOro M3aaHus — «lpaBAnBas raseTa», O4HAKO A0 YyMTaTesNiei OH He gowen. Penak-
LUMA He yKasasia NepuoauyHoOCTb BbIXOAA M34aHUA, U yTpom 24 anpens Tupax bbia
KOHMCKOBaH. B npoToKosie 06 M3bATUM, NOANNCAaHHOM HavaibHUKOM [lenapTameHTa
BHYTPEHHEW MOAUTUKM aKMMaTa, MPUYMHOMN HA3BAHO HapylleHWe npasun nNybanka-
UMM BbIXOAHbIX AaHHbIX. OTKyAa TaKas onepaTMBHOCTL? [a3eTy ele HUKTO He BUAEN,
Kpome TMnorpadcknx paboTHUKOB. 3HAUUT, LEH3YPA UK, KaK AEMKATHO BblparkatoTcs
B8 MuHUCTEpCTBE KyNbTYpbl U MHGOPMALUKN, MOHUTOPUHT HOBbIX UM COMHUTENbHbIX
B MO3WLMU MOSIUTUYECKON BNaroHafEeKHOCTU U3AAHWUI OCYLLECTBNSETCA YXKe B TUMO-
rpadpuax. CornacHo 3akoHy «O cpeacTBax MaccoBoi MHbopmauun», ntoboe nsgaHve
NOA/IEXKMUT NepeyyeTy B C/Iy4asX CMeHbl COBCTBEHHMKA MO0 ero opraHm3aLMOHHO-
npasoBoi GOpMbl, HAUMEHOBAHUA, 3 TaKXKe Ha3BaHMA CPeAcTBAa MaccoBon MHOOpP-
MaLMn, U3SMEHEHMA A3bIKA U34aHMA NMOO0 BeLLaHUA, TEPPUTOPUM PACMPOCTPAHEHMUS,
OCHOBHOW TeMaTU4ecKol HamnpasieHHOCTU, NEPUOAMYHOCTM Bbinycka. Onosganu ¢
nepey4yeTom Mo tobomy 13 3TUX NAaPaMeTPOB — TOXKE MPUOCTAHOBAEHME HA CPOK A0

43



PRESENTATIONS
Tpex mecAues. A BeZb Leblo nepepeructpaumm geicreyrowero CMU senseTtca BHy-

TPMBEAOMCTBEHHbIM YYET, N HapyLUeHMA NopAAKa NepeperucTpaumm He OTHOCATCA K
yuncny 3noynotpebneHunii ceobonoit cnosa.
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CBOBOAA CMU B TAAXKUKUCTAHE: TPEBOXHbBIE CAMIMTOMDI

Hypupaui KAPLUUBOEB,
npeaceaarens HAHCMUT

Cutyauma co csobogonn CMU B TagKMKMUCTaHE OCTAeTCs C/IOXKHOW M HenpezacKasy-
emoi. Mo nHpopmaumm MuHucTepcTBa KynbTypbl PT, B cTpaHe 3apernctpmpoBaHbl
515 raser, *KypHanoB U MHOOPMALMOHHbIX areHTcTB, B TOomM ymcae 330 raseT, U3 uncna
KoTopbix 125 rocyaapcTeeHHble M 205 yacTHble 1 obuecTBeHHble, 174 KypHanos (82
rocyfapcTBeHHbIX M 92 YacTHblx), 11 MHPOPMALIMOHHbBIX areHTCTB, IULb OAUH U3 KO-
TOPbIX ABNAETCA roCyAapCcTBEHHbIM, 66 34aTenbcTB U 256 Tunorpadumin. OgHako, 3Tn
KONIMYeCTBEHHbIe NOKa3aTe/M He CBUAETENbCTBYIOT O KayecTBeHHOM pocte CMU u no-
CTynaTesibHOM pa3BUTUK cBob60Abl MHOOPMALMK B TagKMKUCTaAHE.

MexayHapoaHaa HenpaBuTeNbCTBEHHAA opraHusauma Freedom House Bkawoumna
TagKMKUCTaH, KaKk 1 B NpeablayLime rogbl, B YNCN0 HECBOHOAHDIX CTPAH B CBOEM €XKe-
roaHom peituHre «Ceoboaa B mnpe». ITO OLEHKA TaKKe OTHOCUTCA K AeATeNbHOCTU
CMMW B cTpaHe B 2012 roay. [pyraa mexayHapoaHaA HENpPaBUTE/IbCTBEHHAA OpraHu-
3auma Reporters Without Borders («PenopTépbi 6e3 rpaHuu») onybankosana «MHAeKc
cBobogabl npeccol 2011-2012», rae TaaKUKUCTaHY oTBeaeHOo 122-oe mecTo cpeau 179
CTPaH mupa.

CornacHo laHHbIx KomuteTa 3awmTbl )KypHanmnctos(www.cpj.org) 8 2012 rogy Mpesun-
AeHT Pecnybanku TagKUKUCTaH IMOMann PaxmoH BbICOKO OTMETWU KYPHANUCTCKYIO
MUCCUIO Ha LLepEMOHMMN, MOCBALLEHHOM CTONETUIO TaZ)KUKCKOW Mpecchl, O4HAKO ero
BbICTyNIeHWe Bbl10 NPOTUBOPEYMBO: PaxMOH Npu3Ban cpeacTsa maccosoi MHGopma-
UMK He NybanMKoBaTb MaTepuasibl, KOTOPble MOMM Bbl NOBPEANTL MEXAYHAPOAHOMY
UMUAKY TagKMKUCTaHA, BbI3BaTb NMECCUMU3IM CPeaM HaceneHus uan nogopsatb 06-
LLLeCTBEHHbIN NOPALOK. BbicTynneHune Mpe3sngeHta TagKukmcTaHa, Komutet 3alumthbl
YKYPHANCTOB OLLEHW/, KaK paspblB MEXAY PUTOPUKOM U peasibHOCTbIo, 60 PaxmoH
noAnucan 3akoH o6 OTMeHe YyroloBHOIO HakasaHMA 33 KNeBeTy; Npu 3TOM 3aKOHOZa-
TENbCTBOM MO-NPEXHEMY NPesyCMOTPEHO NnweHMe cBoboabl Ha CPOK 40 NATU neT
33 MaTtepuanbl, AKobbl ockopbastowme npesngeHTa. YronoBHoe 3aKOHOAATENbCTBO
npeaycMaTpmMBaeT TaKKe 0CobyIo 3alLMTy ANA TOCYLAAPCTBEHHbIX AOMMHOCTHBLIX ML
TaK, cTatbs 137 3awmiaeT MpesnaeHTa cTpaHbl OT KAEBETbl U 0cKopbaeHusn, a cTaTbA
330 3awmLLaeT npeacTaBuTenei rocygapcTBeHHON BAACTU OT ocKopbieHus. C TOYKK
3peHUA MeXAyHapoaHbIX OPraHOB Mo 3aLLMTe NpaB Yesl0BeKa, NPaBoO KPUTUKOBATD Ny-
6AMYHBIX NtoAEN, NONUTUKOB, OPULMANBHBIX UL, U SEUCTBUA NPABUTENBCTBA — OAHO
M3 OCHOBHbIX NpPaB, 3alMLLAeMblXx CBOBOAOW CMOBA, U 3TO MPABO MIPaAET OYEHb BaXK-
HYIO POJ/ib B 34,0POBOM AEMOKpaTMUeckom obLiecTtse.

Bmecte ¢ Tem, ogHa wu3 npo6neM, Bbi3bIBalOWMNX Cepbe3Hble oOnaceHunAa y
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ypHanuctckoro coobuectsa TagKMKMUCTaHa, OCTAaeTcA Npecief0BaHNE B OTHOLLIEHUN
npeactasuteneit CMU n obpalleHunii B cya CO CTOPOHbI AO/IKHOCTHbIX Any,. C Havana
2013 ropa B TagKuKUCTaHe 3adUKCUMPOBAHO WeCTb cyAebHbIX UCKOB K Pas/iMyHbIM
U34aHUAM, KOTOpble, MO MHEHUIO SKCMEepPTOB, OTPULLATENIbHO BAUAIOT K CUTYaLUN CO
cB060A0V cNoBa B cTpaHe. B TagKMKMUCTaHe HepeaKo YAHOBHUKM AaxKe MeIKOro 3BeHa
OTOXAECTBNAT cebA ¢ BbiCLEN BNACTbI0. Ha KPUTUKY OHU pearupytoT 601e3HeHHO,
roBopA B OTBET YPHA/NUCTY, YTO TOT UAET NPOTMB rOCyLapCTBa U AaKe CTaBUT Lenb
ANCKpeauTMpoBaTb cTpaHy. B TagnkncraHe nckn npotns CMW Hepeako HanpasneHbl
He Ha TO, yTobbl BOCTOpKECTBOBANa MpasBga. Mx uenb — yCUAUTb CaMOLEH3ypy
penopTepos n Vl3p.aHVIl‘/‘I. BVILI,HO, YTO UCTLbI XOTAT NOCTaBUTb Ha KOZIEHN HEYKPOTUMbIX
YPHaNNCTOB N HernpekaoHHble CMW.

CyaebHble UCKH

CornacHo oT4yeTy MOHUTOPUHIOBOM CNYK6bl HaumMoHaNbHOM accoLMaLmMm He3aBUCUMbIX
CMW TapxukuctaHa (HAHCMWUT) wuck B cya pairioHa WMcmounm ComoHM  Ha
KoppecnoHAeHTa TaAKNKCKOM cnyx6bl paguo «O3o0amn» (CBoboaa) Abaynno Awyposa
6bl1 NOAAH CO CTOPOHbI 3aBeAYHOLLLEN CTONMMYHBIM AeTCKUM casom Ne93 «CaHaykobua»
(Benka) Comrkmaoit Hasaposoii. Tak:Ke, 6blin 3adMKCMpPOBaAHbI ABA MUCKA NPOTUB raseTsbl
«MMpy3 HbOC», aAMMHUCTPATUBHOE AeNo NPOoTUB KoppecnoHaeHTa UA «TojNews»
Ampynnoxu HU3om 1 UCK pekTopa TagKMKCKOrO MHCTUTYTa UCKYCCTBA MPOTMB aBTOPOB
M Camoli raseTbl « HUrox», UCK B OTHOLLEHUU exxeHeaenbHUKa «Camak» bbl1 NofaH co
cTopoHbI bbiBlero Mpeacenatens Coto3a nucatenei TagKUKMCTaHa Ackapa Xakuma.

MpumeyaTenbHO, YTO UCK NpoTuB Abaynno AwypoBa cya BNoc/ieAcTBUM pewnn B
Nnosib3y OTBETYMKA B CBA3WU C OTCYTCTBMEM OCHOBaHMA. MOBOAOM MO AAaHHOMY MCKY
Nnoc/y»Kunaa ctatbs, onybamMkoBaHHas 15 okTabps 2012 roga Ha caiite «O30am» rae
poauTenu, YoM AETU ABAAKOTCA BOCMUTAHHMKAMM, AETCKOro cagmka Ne 93 anosaaucb
Ha njoxoe OTHOWeHWe K ux agetam. Kak 3aaBnsna cama uctuua, onyb/MKOBaHHbLIN
maTepuvan ygapwa no ee Aes0BOM penyTaumm U NOCAYKWUA NOBOAOM A8 YBONIbHEHMUS.

[Ba ncKa npoTus rasetbl «MIMpy3HbOC» BblM NOAAHbI, YTO MHTEPECHO APYT 33 4PYrOM
B KOPOTKMIA Nnepuog, BpemeHU. CbiH rnaBbl TagKUKCKOM KenesHon oporn AMOHYANO0
XyKymoBa — PycTam XyKymoB nogan cyfebHbili UCK NPOTMB raseTbl 3a nybamkaumio
«Bbokunes Ba XykKymoB — «rosi0BHasA 601b 414 CBOMX OTLOBY» Ha CTPaHMLax « IMpy3HbIOC»
oT 16 okTabpa 2012 roga. Kak pacckasan Hasupu Hycpat riaBHbI pefakTop raseTsl,
«18 aHBapa 2013 roga pepakuma nonyymna nosecTtky cyaa PalioHa Micmonnm Comonu
r. AywaHbe, uto P. XyKymos TpebyeT OT u3aaHUA BbINAATbl AEHEKHON KOMMNEHCaL MM B
50 000 comoHM (okono 10 TbicAY AONNAPOB) 32 HAHECEHHbIV MY MOPaJbHbIN yLiepb.
OfHaKo, No c/oBam peaakTopa MMA UCTUA MOABMAOCH elle B poccuickmx CMU un3
3a CKaHAasa BOKPYr apecToBaHHONO POCCUMCKOTO sieTYnka Buktopa CafoBHMYbEO U
€ro 3CToHCKoro Konnern AHgpes PygeHko. o sTomy geny cya BbIHeC CBOe pelleHne B
Nnosib3y UCTLA U TEM CaMblM MOCTAaHOBWJI BbINJATUTb B NOb3Y UcTUA 50 TbicAY COMOHM
(6onee 10 Tbicay gonnapos CLUA). OgHaKo CO CTOPOHbI CaMOW ra3eTbl Kak OTBETUYMKA
6b1710 NPUHATO pelweHne 06 06KanoBaHUM pelleHns cyaa, M6o, N0 MHEHMIO 3aLMUThI,
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CYAOM 6blIM A0MNYLLEHbI HAPYLWEHWUA PAL NPOLLECCYyaNbHbIX HOPM 3aKOHOAATeNbCTBA
CTPaHbl.

BTopoi MCK Ha rasety nogana KomnaHua «TOYMPOH» B 3KOHOMWYECKUIA CyA, Ha
rasety «MmpysNews» u agsokata ®.BoxuaoBy 3a K/ieBeTy M HaHeceHue yuwepba
Aenosoi penytaumu. KomnaHua NpocuT cya Npu3HaTb CTaTbio, onNy6AMKOBaHHYO B
rasete «Mmpy3News» nof 3arosioBKOm «TOprosasa TPYNOM B KOMMaHUM « TOUMPOH»,
He COOTBETCTBYIOLLEN AeNcTBUTeNbHOCTM M noTpeboBaTth C rasetbl ony6/MKOBaTb
OonpoBepXKeHne Ha AaHHbIN maTepuan. Kpome Toro, KomnaHMsA NPOCUT Cy4 B3bICKaTb
c agsokaTa ®.BoxngoBoii, Ybe MHEHWE MUCMO/Ib30BaN0Ch B CTaTbe, 50 ThbicAYa COMOHM
(bonee 10 Tbicau ponnapos CLUA) 3a HaHeceHue yulepba aenosoit penytaumm
KOMMNaHWK, a C ra3eTbl B3bICKaTb CUMBO/IMYECKYIO CyMmMy B 1 (04MH) COMOHM.

B martepuane, onybanMkoBaHHOM B exeHegenbHuKe 17 aHBaps 2012 roaa,
paccKasbiBaeTcA, YTO MNpPeAcTaBuUTENM KOMMNaHuMM «ToumpoH» TpeboBanu 3a Teno
OZHOrO M3 Y4aCTHUKOB AOPOXKHO-TPAHCNOPTHOrO NPOUCLLECTBUA, MPOU30LLEALIEro Ha
aBToTpacce AywaHbe-XyarkaHg, 10 Tbic. AONNAPOB, TaK KaK, AKOObI KOMMNAHWUA MO BUHE
nornbLuero notepsna HEKOTOPbI 06beM NepeBO3MMOro Tonauea. Mo gaHHbIM aBTOpa
maTepuana, Tesio bblI0 NepegaHo ero PoAHbIM MOC/e TOro, KakK OHM BO3MECTUAU
KOMMaHMM BCO Tpebyemyto cymmy.

Nosogom gna ncka AcnmaamHa Husomosa pektopa TUU K rasete « Hurox» nocnyxkuna
CTaTbsA NoZ Has3BaHWem «lycenm maraxo» («YTeyka MO3roB») Ha CTpaHWLAX raseTbl
«Hurox» ot 20 despana 2013 roga. «PekTop WMHCTUTYTA MCKYCCTB, Npexae 4Yem
nogaBaTb UCK MPOTUB MEHS, KaK OAHOro M3 COOTBETYMKOB AO/KEH Obln y4UTbIBaTb
MHEHWe CBOMX ObIBLUMX NpenogaBaTesiel, - CHUTaeT aBTop cTaTb AxamaamH Canmmos.
- OTO NPW3HaK TOro 4YTO Hawe Ob6LEeCTBO MOKa HeAOCTaTOYHO AEMOKPATUYHO U He
NpPUemMNEeT B CBOM aZpec KOHCTPYKTUBHOM KPUTUKIU»

Kpome BblileyKasaHHbIX CyaebHbIX UCKOB, MOHUTOPUHIroBoW ciy*6oin HAHCMUT TaKkKe
6b1n11 3adUKCMpOBaAHbI ApyrMe MOMbITKM BOCNPenATcTBoBaHWE NpodeccroHanbHOM
[EATENbHOCTM KYPHaNMCToB. OAHUM M3 TaKUX C/ly4aeB ABNAETCA 3asaBseHue PekTopa
Meparormueckoro yHuBepcuteta Abayaxabbopa PaxmoHoBa, oT 1 anpena 2013 roga B
OMB/, no ctonMyHomy panoHy nm. . COMOHM, B KOTOPOM OH NPOCUI, YTOBbI MUNULMUSA
NPWHAMA Mepbl B OTHOLIEHWWU KoppecnoHgeHTa «Asua natoc» Mapxabou Xokum
«3a HenpasBu/ibHble U HE3aKOHHble AEeNCTBUA KypHanucta». Mo yTeepxaeHuio A.
PaxmoHOBa, *KypHanncTHe umenanpaso ero potorpadmpoBaTh, aTaKKe pasroBapmsaThb,
KaK OH BbIPa3n/cA, CO CTyLEeHTamMM «ero By3a» 6e3 ero paspetleHus. MprmeyaTenbHo,
YTO NOC/Ie NPOBEPKM A0BOA0B 33aABUTENA U KYPHAZINCTA, OPraHbl MUINLMM OCTaBUIU
6e3 ypoBneTBopeHus 3asBneHMe A. PaxmOHOBa B CBS3WM C OTCYTCTBMEM COCTaBa
npaBoOHapyLIeHUA B AENCTBMAX KOPPECNOHAEHTa MHPOPMALMOHHOIO areHTCcTBa «A3uA
naCy.
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BnaokuposKka UHTepHeT-caiiToB

BnokMpoBaHMe CaMTOB W OFPaHUYEHHbIN AOCTYN K anbTepHAaTUBHOW WHbOpMaLmn
ABNAETCA HapyWweHMemM KOHCTUTYLMOHHOIO npaBa Ha nonyvyeHne uHbopmauum
M cepbe3HO orpaHuyMBaeT cBobogy cnosa B cTpaHe. Kpome Toro, nogobHoe
610KMpPOBaHWE CATOB M PecypcoB BBOAWT LEH3Ypy, KOTOPasA TaK¥Ke 3anpeluaeTcs
KoHcTuTyumel cTpaHbl.

B 2012 roay Habniopganocb HeogHOKpaTHoe 6/10KMpOBaHME CaWTOB, B YaCTHOCTU
nHbopmaLmoHHoro AreHTcTBa «Asua-MNatoc» n Tojnews.tj, 4To AMWwano HaceneHue
BO3MOXHOCTM  NOMYy4aTb  OMEpaTUBHYK, [OOCTOBEPHYHD W aNbTePHATUBHYIO
MHPopmaLmio. ToNbKO € UoNs No ceHTABPb MecsLbl 2012 roaa cantT MHGOPMaLMOHHOTO
AreHTcTBa «A3ma Matoc», Hanpumep, Gbln 3abNOKMPOBAH TPU pasa CO CTOPOHbI
Cny»6bl cBs3N Npu NpasuTenbcTee Pecnybankmn TagKuKUCTaH 6e3 06bACHEHUSA KaKUX-
M60 NPUUNH.

AHanornyHoim obpasom 6bin 3abNOKMPOBAH AOCTYN M K TaKMM caiitam, Kak PUA-
HoBoctn, YouTube, Lenta.ru u Vesti.ru, a Tak}e K OBYM HOBOCTHbIM MopTanam,
Ha KoTopbix ocBelatTcs cobbiTua B LleHTpanbHoM Asum - Ferghananews.com w
Centrasia.ru, 4To orpaHMYMBaET BO3MOXHOCTN HACENEHUA NONYyYaTb abTEPHATUBHYHO
MHbOPMALMIO M3 APYrMX WUCTOYHWKOB U BeAEeT K WCKYCCTBEHHOMY HarHeTaHWio
06CTaHOBKM M NOPOXKAEHWNIO BCAKOTO pPOAa C/TYXOB CPeAn HaceneHus.

Mo paHHbIM HAHCMMWT, 3a nocneaHwin keBaptan 2012 roga Cny»kb6oi cBA3M npu
Mpasutenbctse PT 6bi1M NpUMEHEHbI HE3aKOHHbIE CaHKLLMW MO OFPaHMYEHMIO JOCTYNa
K 15 nHpopmaLMoHHbIM pecypcam. TPeBOXHbIM CUMNTOMOM ABAAETCA U NO3ULUA
NHTepHeT-NpoBaAepcKUX KamnaHui, KoTopble, Maa Ha nosody Cnybbl cBA3M,
BbIMO/IHAIOT HE33aKOHHble TPebOoBaHWA 3TOr0 YNONHOMOYEHHOTO OpraHa U CTaHOBATCA
COYYaCTHMKAMK HapyLWeHUA Npas lopPUANYECKUX U GU3NYECKUX NNLL.

Doctyn K nHpopmauumm

MpuHAaTMe HoBoro 3akoHa PT «O nepuoguyeckon neyatm u APYrux cCpeacTsax
maccoBoi nHpopmaumm» (Ne 961 ot 19 mapta 2013 roga) ctano HOBbIM 3Tanom B
pa3BUTMM A0CTyNa K MHGopmaLmn. HoBbilh 3aKoH, NnpusHaBaa CMU 1 KypHanucTos,
KaK nosiHonpaBHble CyO6beKTbl MHOOPMALMOHHBIX OTHOLIEHWI YeTKo 0603Haumn
MEXaHU3M [0CTyNa K UCTOYHUKAM oduumanbHoM uHdopmaumm. CornacHo Hopmam
3TOro 3aKOHa, Ntoboe MU0 MMeeT NPaBO Ha MoslyYyeHMe AO0CTOBEPHOW MHPOPMALLMK
Yyepes cpeACcTBa MAcCOBOM MHPOPMALMU O AeATENbHOCTU FOCYAapPCTBEHHbIX OPraHoB,
OpraHuMsauuii U UX AOMKHOCTHbIX nuu. CpeactBa maccoBol MHbOpmaumMn UmeroT
npaBoO Ha MoJiyYeHWe CBeAEHWI OT roCyAapCTBEHHbIX OPraHOB, OPraHM3aunin U ux
OOMKHOCTHBIX /UL, B NOPALKE, YCTaHOBJEHHOM 33aKOHOZATENbCTBOM Pecnybanku
TapKuKnUcTaH. ocysapCcTBEHHbIE OpraHbl, OPraHU3aumMm U UX OOMKHOCTHbIE NMLa,
nepefasas HeobxogumMylo MHOOPMALMIO CPeACcTBaM MaccoBOV WHopmaLmy,
npeaocTaBAAOT 61aronpuATHbIE YCI0BUA A8 03HAKOMAEHMUA C AOKYMEHTaAMU.
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focynapCcTBEHHbIE OpraHbl, OPraHM3aunM U UX AO/KHOCTHbIE IMLA, TaKkKe 06a3aHbI
OTBETUTb Ha Heobxoaumyio obuuManbHyl0 UHPOPMALMIO, KPUTUYECKUM U
aHaANIUTUYECKMM MaTepuanam CcpeacT8 MaccoBov uHbopmauuu, He Tpebyowmm
[ONOIHUTENIBHOTO M3YyYeHMA B TeyeHMe A0 Tpex pabounx gHel nocne obpalleHua
uav nybankaumm (TpaHCAALMM) COOTBETCTBYIOLWEN MHPOPMALMK. TOCYaapCTBEHHbIMM
OopraHamu, OpraHuM3auMaAMM W WX [OMKHOCTHBIMM vuamu  besoTnaraTenbHoO
NpefocCTaBAfETCA CPOYHan MHPopMaumsa, MMmerolwas obLLeCTBEHHOE 3HayeHue, He
BXOAALLAA B NepeyeHb CBeAEHUN, COCTABMAOLWMX rOCYAapCTBEHHYIO TaillHy U Apyrux
CBeAEHMWN, 3alLMLLaeMblX 3aKOHOM U He TpebytoLas AOoNONHUTEIbHOTO U3YYEeHMS.

PykoBoauTENM [OCYAAPCTBEHHbIX OPraHOB M  OpraHuM3auuin  obAsaHbl  yepes
COOTBETCTBYIOWEE CPEACTBO MAacCOBOM MHPOPMaUMM OTBETUTb HA KPUTMUYECKMI
M aHaNUMTMYECKMI maTepuan, CBA3AHHbIA C WX AeATe/bHOCTbIO U Tpebyrowmin
[O0NONHUTENBHOIO U3YYeHUn, B CPOK He Bosiee ABYX Hedesb noc/ie ux onybanKkoBaHmA
(TpaHchaumn).

B cnyyae OTKasa pPyKOBOAMTENS MW FOCYAAPCTBEHHbIX OPraHOB M OpraHu3aumii B
NnpefocTaBNeHUn MHPOopMaumM, NpeacTaBuTeNb CPeacTBa MaccoBoi MHbOpmaLun
MOXKeT 0bpaTUTbCA C KanoboW B BbIWECTOALLME OpPraHbl, UAW B COOTBETCTBUMU C
NOPAAKOM, YCTAHOB/IEHHbIM 3aKOHOAATENIbCTBOM PecnybivKu TagKMKUCTaH, B CyA.

B HOBOM 3aKOHEe 3aKOHOAATE/Nb, TaK¥Ke YETKO onpeaesvun MNopsnoK OTKAOHEHUN U
OTCPOYEK B NpesocTaBAeHUN MHPopmaumm. OTKas B NpefocTaB/eHUN 3anpaLllMBaemMo
MHGOPMALMU BO3MOMKEH JIMLLb B C/Ty4ae, eC/IM OHa COCTOMUT U3 CBEAEHWUN, COAEepKaLLUX
rOCYQAapCTBEHHYHO TallHY WM UHYIO OXPaHAEMYl0 3aKOHOM  WMHdopmMauMio.
YBefomneHne o6 OTKase BpyyaeTcs CpeacTBy MAcCoBOW MHGOpPMaLUW B TeyeHue
Tpex AHel nocsie MnosyvyeHUs NMUCbMEHHOro 3anpoca MHbopMauun. A OTCPOYKa B
NpefoCcTaBAeHUN 3anpaliMBaeMoi MHGOPMALMM BO3MOKHA, eC/iM NpesocTaB/ieHne
TpebyembIx cBEAEHUI HEBO3MOXKHO B TEYEHWNE TPEX AHEN.

YBegomneHve o6 OTCPOYKE BPY4YaeTCs 3asBUTE/NI0 B TeuyeHWe Tpex AHeil nocne
NoJly4eHNA NMUCbMEHHOrO 3anpoca MHGOPMALLMK, C YKa3aHMEM NPUYMHBI OTCPOYKMK U
CpoKanpenocTasneHna nHGopmauuun. Bmecrte ctem, Bcly4ae oTkasa B NpefoCcTaBAeHUN
MHPOPMALLMK, CPeaCTBO MACCOBON MHGOPMALMKN MOXKET 0BPaTUTLCA B BbILLECTOSLLNE
OpraHbl, AN B COOTBETCTBUM C MNOPAAKOM, YCTAHOBJEHHbIM 3aKOHOAATENbCTBOM
Pecnybnunku TagKUKUCTaH, B cyA,.

MNepexoa K undppoBOMY BELLAHUIO U Pa3BUTUE TE€/IEBUSUOHHOTO KOHTEHTa

Oo 2015 ropa, korga TafA*KMKUCTAH corlacHo YKeHeBCKOMY COrfalleHuto nepenaer
Ha uMdpoBoe BelaHMe, ocTanocb MeHblwe 1,5 roga. Nognucae cornaweHne B 2006
rogy, no kotopomy 6onee 100 ctpaH B 2015 rogy A0/KHbI NepenTu Ha undposoe
BellaHue, uyneHamum  MexayHapogHoro Coto3a 31eKTpocBA3M OblIo  HangeHo
peweHne npobnembl geduuMTa 4YacToT M Nepedaym CynepuyeTKoro Ha3eMHOro
CUTHaNa, He 3aBUCALLEro HWU OT YacToT, HX OT MOrogHbIX ycnosui. B TagKMKuctaHe
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npuHATa KoHuenuuAa rocygapCTBEHHON NOAUTUKKM Pecnybnukn TagxKMKUCTAH B
obnactn TenesmaeHua WU paguosewaHma Ha 2010- 2025 rr. u locypapcTBeHHan
nporpamma passutuna umdbposoro tenesnaeHna B PT Ha 2010-2015 rogbl. JaHHble
[OKYMEHTbI 6bIM MPUHATLI 63 BCAKOrO y4acTUA rpakAaHCKOro 0bLecTsa 1 YacTHbIxX/
HerocygapcTBeHHbIX 3neKTPOHHbIX CMW TagKnkncraHa.

Mo MHEHWIO 3KCMepToB, O3BYYEHHOro Ha 3acefaHun ObuwectBeHHoro CoseTa
PT (okTabpb 2012 r.), nepexon Ha uMdpoBoe BellaHWe B Takom dopmaTe CTaBUT
noA, yrposy camo CyLlecTBOBaHWE HErocyfapCTBEHHbIX 3/eKTPOHHbIX CMWU. Hu B
KoHuenuuu, HK B MNporpamme nepexoaa Ha undposoe BelaHne HeT UHbopmaLmm
0 crnocobax, ycioBuaAX M Npouecce nepexosa Ha LuoposBoe BellaHWe He3aBUCUMbIX
TenectaHumin. CerogHa Hapaay € 4 rocysapCTBEHHbIMKM TefleKaHanammn B pecnybnmke
bYHKUMOHMPYOT 0KoNo 20 He3aBUCMMbIX TENEBU3MOHHBLIX OpPraHW3auuiA, KoTopble
npegocTaBnAaloT MHGOPMaUMOHHBIE yCnyrn HaceneHuto. Ocoboe onaceHume BbI3biBaeT
OTCYTCTBME MPO3PAYHOCTM B MpoLecce nepexoaa Ha undposoi dopmaT BelaHma, a
WUrHOPMPOBAHWE MHTEPECHI 3TUX TenecTaHUuMi. [naBHbIMKM Bonpocamu 6e3 oTeeToB
oCTaloTcA: YTo ByaeT C HEe3aBUCMMbIMU BELLATENAMM, U U3 KaKMX KaHanoB byaer
dopmMmmnpoBaTbCA NEepPBbIN COLNANBHBIA MYNABTUMNIEKC?

Hapagy ¢ npaBoBbiIMW M TEXHWYECKMMW BOMPOCAMM MpPU MNepexoge K LmbpoBomy
BELLAHWNIO HEOBXOAMMO PELUMTb BOMPOC HacbllLeHWe TeIeBU3MOHHOIO KOHTEHTa, M60
uMdpoBoeBeLLaHNENOAPA3yMeEBAETH0/bLLENNOTPEOHOCTUKCAaMOMY pa3HOObpasHoOMY
KOHTeHTy. OgHako, Ao cux nop B PT pgeicTByeT cucTema NIMUEH3MPOBAHMA Ha
NPOU3BOACTBO ayAMOBM3YasbHbIX MPOAYKLMIA, YTO ABNAETCA OCHOBHbIM MPENATCTBUEM
HaUMOHANbHOTO KOHTEHTa. Ha cerogHa B AeATeNbHOCTM TAZMMKCKUX TeleKaHanos
HabntoAaeTcsa UCNONb30BaHNE HEMLEH3NOHHbIX M KOHTPApaKTHbLIX BUAEO NPOAYKLMIA,
a c BcTynneHuem TagyKuMKMCTaH B BTO, TakvMe NOCTYNKM CTPOrO KOHTPOAMPYHOTCA U
YKECTKO MPeceKaloTc IKOHOMMYECKMMMU CaHKUMAMMU CO CTOPOHbI MerKayHapoaHoro
COlO3a 3/1IEKTPOCBA3M U APYIUX KOHTPOJMPYIOLWMX OpraHM3auuii, 4To 4YpeBsaTo
nocneacTeuammn ans Pecnybankm TagsKUKUCTaH.

PekomeHpgauuu:

1. [danbHelwee pa3BuTUE 3aKOHOAATeNbCTBA O AeATensHocTn CMU u npuseae-
HMe HaUMOHA/IbHOro 3aKOHOAATENbCTBO B COOTBETCTBME C MEXAYHapPOAHbI-
MU JOKYMEHTaMu;

2. WckntounTb M3 YroNoBHOrO 3aKOHOA4ATENbCTBO OCTaBwmeca anddamaumoH-
Hble cTaTbW, B4acTHocTK cT.137 n cT. 330;

3. B 3akoHogaTenbctBe o CMW u MpaxkaaHckom Kogekce (IK) PT npeaycmotpeTb
HOPMbI, COFTaCHO KOTOPbIM OpraHbl FOCYAapPCTBEHHOM BAACTU U NPeACcTaBU-
TeAW BNACTU, KaK UCTLbI B AeNax O 3almuTe YecTu, AOCTOMHCTBA U AE/10BOM
penyTauuu, Bnpase TPeboBaTb UL OMNPOBEPKEHUA HEAOCTOBEPHON WH-
bopmauun, Ho He BO3MELLLEHNSA MOPANbHOTO Bpeaa;

4. Co3paTb MHCTUTYT ynoaHomoueHHoro B cpepe CMU (OmbyacmeHa no CMU);
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5.

MpeKpaTnTb NpakTUKy 610KMPOBKKM caiToBs, pa3paboTaTb mexaHM3M AOCY-
nebHoro perynnpoBaHnsa MHGOPMALLMOHHbLIX CNOPOB M peLlaTb KOHGAMKTDLI B
paMKax NpaBoro nojA C y4eTOM KOHCTUTYLIMOHHbIX NMPpaBs rpa*kaaH Ha uHoop-
Mavumio;

ObecneumnTb KypHanMcTam cBoboAHbIN AOCTYN K 06WecTBeHHO-3Ha4YMMOM
nHpopmaunm, He Bxoasallen B MNepeyeHb cBeAEHWNIN, COCTABAAOLWMX rocyaap-
CTBEHHYIO TallHy;

MpeKkpaTUTb NpecneoBaHne KyPHAANCTOB 3a NPOdEeCcCMOHaNbHYIO AeATeNb-
HOCTb ¥ NPOBOAUTDL TLLATE/IbHOE pacciegoBaHNe NO KaxAoMYy UHUMAEHTY C
ornaweHmem pesynbTaTos 06LWEeCTBEHHOCTY;

YUnTbIBaTb UHTEPECHI HE3AaBUCKHMBbIX TENIEBU3MOHHbIX OpPraHu3auumii npu ne-
pexoae K LMppoBOMY BELLAHUIO U OTMEHUTb INLLEH3MPOBaHWE NPOM3BOACTBA
ayamoBM3yanbHbIX NPOAYKLUNNA.
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OCHOBHbIE NMPUHLUUMNbI PA3BUTUA CMU B TYPKMEHUCTAHE

Mycaum Mycaes,
nepsblii ceKpeTapb YnpaBaeHUa mexayHapoaHoit nnpopmaumun MU, TypkmeHuc-
TaHa

Mpexae Bcero, NO3BO/IbTE BblPa3nTb UCKPEHHIO 61arogapHOCTb OpraHu3a-
Topam faHHol KoHdepeHumu: Mpeactasutenbctey OBCE no Bonpocam ceob6ogbl CMU,
LleHTpy OBCE B Buwkeke, LeHTpy OBCE B Awxabage, Bropo Mpeactasutena OBCE no
Bonpocam ceoboapl CMMW, MpasuTtennbcTBy Kbiprbi3ckoit Pecnybamnku 3a Tenabit npu-
€M, LULMPOKOE roCTENPUMMCTBO, MPEKPACHYO MOAFOTOBKY M NPOBeAEHME HaLlel ceroa-
HALWHEW BCTpeuun.

B pamKkax cBoero BbICTYN/EHNA MHEe 6bl XOTENOCb 03HAKOMUTb BaC C OCHOBHbI-
MU NpUHUMNamm 0eATeibHOCTU CpeacTs MaccoBom VIHd)OpMaU,VIM 8 TYypKMeHUCTaHe,
LI,aJ'IbHeVILUVIM coBeplieHCTBOBaAaHMEM UX pa60TbI B KOHTEKCTe O6Ll.l,eCTBeHHO-I'IO/'IMTVI-
YECKOW ¥KU3HU rocyaapcrea.

B TypkmeHucTaHe pa3suTuto HaunoHanbHbix CMW, CTaHOBNEHUIO UX KaK BaXk-
HOTO W CaMOCTOSTENIbHOIO MHCTUTYTa 0OLWEeCTBa yAENSeTCA CaMoe NPUCTaNbHOE U ce-
pbe3Hoe BHMMaHMe, OKA3biBAETCA BCECTOPOHHAA NOALEPMKKA CO CTOPOHbI FOCYyAapCT-
Ba.

Kak otmeTun yBaxkaembii MNpesnaeHT TypkmeHuctaHa lypbaHrynbl bepabimy-
XaMe[0B Ha OAHOW M3 BCTPEY C TBOPYECKON MHTENIMIEHUMEN CTPaHbl, BarKHelLWweln
dyHKunen CMU TypKMeHUCTaHa ABAAETCA X KOHCONMAMpYoLWas u mobuamsytowan
pOJib B YKPEnieHUn rpa>kaAaHCKoro obLecTsa, COXpaHeHUN M NponaraHAe BbICWNX Ay-
XOBHbIX U KY/IbTYPHbIX LL@HHOCTEN HaLuK, B MOPasibHO-HPAaBCTBEHHOM M 3CTETUYECKOM
BOCMUTaHMM NOAPACTAIOLLErO MOKOJIeHUA. MMeHHO HauuoHanbHble CMW, ¢ yyeTom
peanunit cerogHALWHEro AHA, A0MKHbl ObiTb B aBaHrapae obLWwecTBeHHOM KMU3HU rocy-
[apCTBa, BHOCA CBOM MOCUAbHbIN BKNA4 B Pa3BUTUE, KyNbTypHOEe oboraleHne Hapo-
4a, ero 6narononyyve v npouBeTaHue. bonblyto posib 34eCb UrpaeT nonynapusauma
HAUMOHaNbHOW Ky/AbTYPbl B MEXAYHAaPOAHOM r'yMmaHUTapHOM ¢dopmaTe, akTMBU3aLMA
MEKHALUMNOHA/IbHOTO AMasiora KyabTyp.

BaXHbIM cObbITMEM B O6LLECTBEHHO-MOMUTUYECKOM KMU3HU HalLeWl CTpaHbl
CTano NpuHATUE B ceHTABpe 2008 roga HOBOM peaakunmn KoHCTUTyumm TypKMeHucTa-
Ha, co34aBLUel NPOYHbIE OCHOBbI AN Aa/IbHEMLLEero Nporpecca rpaxaaHcKoro obuue-
cTBa, obecneumBLuen NpaBoByto 6asy NpoBoANMbIM pedopmam.

B cooTBeTcTBMM ¢ OCHOBHbIM 3aKOHOM B TypKMeHUcTaHe dopmupyeTtca 3¢-
beKTUBHanA cUcTEMa roCyAapCTBEHHOM BNACTU U YNPABNEHUSA, OCHOBAHHANA HA MCKOHHO
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HAUMOHaNbHbIX TPAAULMAX TYPKMEHCKOIO Hapoga, C y4eTom ny4ywero 3apybexHoro
OnbITa roCyAapCTBEHHOIO CTPOUTENBLCTBA.

B HacTosAwee Bpemsa B TYypKMeEHUCTaHe BeAETCA MacluTabHana paboTta no ¢op-
MWPOBAHUIO COBPEMEHHOW MOAE/NM COUMANbHO-HANPaBieHHOMW 3KOHOMMWKM, Hale-
JIEHHOM Ha JanbHelllee NOBbILWEHME YPOBHA M KauyecTBa XU3HU Hapoaa. Napanniens-
HO poCTy coumanbHoro 6narononyums, TYpKMEHUCTAH aKTUBHO PaCLUMPAET BHELLHUMA
CMEeKTP MeXAYHapPOAHOro COTPYAHNYECTBA, Pa3B1Bas KOHCTPYKTMBHbIE B3aMMOBBIFOZ-
Hble CBA3M CO BCEMM 3apyberKHbIMM NapTHEPaMM Ha OCHOBAX PaBHOMNPABUA U B3aUMO-
yBaXKeHus.

I'Ipoeop,wv\aﬂ TypKMEHVICTaHOM BHEWHAA NONUTUKa ABNAAETCA NOTUYECKUM
NPOAO/IKEHUEM BHYTPEHHEN MOMIUTUKM 1 ONPesenfeTca MeXAyHapoLHO-NPaBoOBbIM
CTaTyCOM MOCTOSAHHOIrO HenTpanuTeTa, npusHaHHoro OOH. Hanbonee nosHo n 06b-
€KTUBHO COBPEMEHHYIO NONUTUKY TypKMEHVICTaHa KaK Henb3Aa nydile XapakrtepusyroTt
C/I0Ba BE/IMKOTO TYPKMEHCKOro nosTa 18 Beka, punocoda 1 mbicnntena Maxtymrynu:

«He Hago cnoBa HW Pa3gpPaXKEHHOro, HW 371010 - HAPOA, MO He npuemaert
3nan.

PasBuTre TypKMEHCKOro rocyAapcTsa B Ayxe NpeeMcTBEHHOCTM TaKUX ApeB-
HUX TPagMUMI TYPKMEHCKOro Hapoaa, Kak mupontobue, nobpococeactso u roctenpu-
MMCTBO, ero NJ040TBOPHOE U CO3MAATENbHOE YHaCTMeE B BbICTPAMBAHMUM FAPMOHUYHbIX
N CTabUNbHbIX MEMKIOCYAapCTBEHHbIX OTHOWEHUW B LieHTpanbHOM A3unn, co3pdaHuA
NPOYHbIX MEXaHU3MOB NoAAepKaHMUA MUpa n 6esonacHocTH, He 6blin 6bl BOSMOXKHBI
6€e3 aKTMBHOIO M MOJIHOLLEHHOTO Y4aCTUA CaMbIX LUMPOKUX C/I0EB HACENEHNA B KU3HU
cTpaHbl. OgHMM 13 Hecywmx M 6a30BbiX 3BEHbEB 3TOM LEeNu ABAAETCA AeATENbHOCTb
HaumoHanbHbix CMW — Ha cerogHAWIHEM NUCTOPMUYECKOM 3Tane pa3BuUTUA TypKMeHUC-
TaHa KaK HMKOrAa 3HauMTeIbHa UX POJib B 06LLECTBEHHOM XU3HU rocyaapcTea. Ocobyto
aKTyanbHOCTb 34eCb NPMOBPETAOT TakMe NPUHLMNMANBHbIE BONPOCHI, Kak npodeccu-
OHaNbHAaA 3TUKA KYPHANUCTOB, 0OHLEKTUBHOCTb, KY/NbTYPHbIA YpOBeHb, 06pa3oBaH-
HOCTb U rpaxAaHCcKasA No3unums.

CerogHA MHPOPMALMOHHOE NPOCTPAHCTBO TypKMEHUCTaHa npeacTaBaeHo 7
rocyapCcTBEHHbIMWN TENEBM3MOHHBIMW KaHanamu, 4 pagmoKkaHanamm HOBOCTHOTO, Ha-
YYHO-MO3HaBaTE/IbHOIO U KY/IbTYPHO-MY3bIKa/IbHOTO HanpassieHuA. B ctpaHe nspaerca
27 HaMMeHOBaHMWI raseT U 22 HaMMEHOBAHWS KYPHANOB.

B ceHTabpe 2010 roaa B TypkMeHWUCTaHe Gblna yupexaeHa nepsas YacTHas
eeHegenbHana raseta «Rysgal» («Bnarononyuyve»). Yupeautenem rasetbl ABAAeTCA
Coto3 NPOMbILWNEHHUKOB U NpegnpuHMmaTenei TYypKMeHUCTaHa, co3aaHHbIn B 2008
rogy.
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Bbixof, B CBET 3TOr0 U3AaHUA 6bin 0bycnosneH nosTanHbIM GopmUpoBaHUEM
B TYPKMEHUCTaHE KNacca OTeYeCcTBEHHbIX NpeanpUHUMATENEN, yCrnewHo paboTarowmx
CEerofiHsl CaMblIX B Pa3/IMYHbIX OTPAC/AX HAPOAHOrO XO35MCTBA. ITOMY, B CBOIO O4epeab,
cnocobcTBOBana nocnegosateNibHaa paboTa No rocnoadeprKKke YacTHOro 6usHeca u
NpeanpuUHMUMaTENbCTBA B TYPKMEHUCTaHe, COBEPLUEHCTBOBAHME 3aKOHOAATE/IbHOM
6a3bl B 3TOM Chepe C y4eToM OMbITa PAa3BUTUA MUPOBOM M HaLMOHA/IbHOM SKOHOMMKM.

laseta «Rysgal» nsgaetca Ha ABYX A3blKaxX - TYPKMEHCKOM U PyCcCKOM. Ayau-
TOPWIO ra3eTbl COCTABAAET WUPOKUIA KPYr UnTaTenei, npexae Bcero npeanpuHumare-
e, Kak yxe gobusLlumxca ycnexa B 6usHece, Tak U TONbKO HauMHaOLWMX CBOE AeO.

HaumoHanbHble CMW TypKMeHUCTaHa MNOCTOAHHO COBEPLUEHCTBYIOT CBOHO
paboTy c ayguTopuei, paclumMpaa AManor No BCEM aKTyasibHbIM BOMPOCAM KU3HU To-
cypapcTea. Benvka ponb CMW B HanaxKMBaHWKU U NOAAEPMKAHUM KYNbTYPHOMN CBA3K C
TYPKMEHCKOW Anacnopom 3a pybexom.

3HauMmoe MecTo B exkefHeBHOW TBOopYecKon pabote CMU 3aHMMaOT mosio-
OEXHble pefakuun raseT U XKypHanoB, Tene- 1 pagnokaHanos. CTOUT 0co60 OTMETUT,
4YTO NPOodeCccMoHabHON NOArOTOBKE ByAyLUMX XKypHanUcToB B TypKMeHUCTaHe yaens-
eTcA camoe NpPUcTaabHOe BHUMaHMeE, B TOM YMCAIe C YH4ETOM TakMX GaKTOPOB Kak pocT
TEXHUYECKUX TpeboBaHMN, NOMCKA HOBbIX POpPM U Mogenel B3aMmogencTema c oblue-
CTBOM, YBE/IMYEHUA ayANUTOPUN, KaK BHYTPU CTPaHbI, Tak U 3a ee npegenamu.

B By30BCKyl0 nmporpammy obyuyeHua Oyaylimx KoppecnoHAEeHTOB, penop-
TEpOB, XYPHaA/ZNCTOB, Npecc-aTTalle, CAeLnaancToB no CBA3AM C 06LLEeCTBEHHOCTbIO
BXOOAT, CTaBLUMNE YXKe TPAAULMOHHBbIMU, CEMUHAPbI U TPEHUHTU C YYaCTUEM BEeAyLNX
MEXAYHapPOAHbIX U PErMOHAJIbHbBIX SKCMEPTOB B KOMMYHMKALMOHHOM U MHbOpPMaLU-
OHHOM cdepe. ITOo 0cobEHHO aKTyasibHO B CBeTe Beaylleincs B TypKMeHUCTaHe mac-
WTabHOM NoAroToBKM K V A3natckum Urpam B 3aKpbITbiIX NOMELLEHMAX U MO BoeBbIM
WCKYCCTBaM, KOTopble, Mo pewweHno Onmmnuinckoro coseta Asumum, coctosaTca B 2017
rogay B r. Awxabage.

BbICOKMI y4ebHbI ypoBEHb BbllEHA3BaHHbIX 3aHATUIA, KOMMETEHTHOCTb U
npodeccMoHann3m npenogasaTtenieit U 1Ux 3apybeXkHbIX Koaier AatT yYBePeHHOCTb
B TOM, YTO CErofAHsLHME CTYAEHTbI, U3OpaBLUME KYPHANUCTUKY CBOEN npodeccuen,
[O0CTOMHO CMPABATCA CO CTOAWMMU Nepes HAMM 3a4a4amu.

Becbma 3¢d¢deKTMBHO 3apekomeHaoBana cebsa MpaKTUKA opraHM3auun ge-
N0BbIX 3apybexHbIX MOE340K TYPKMEHCKUX Aeneraunin gna usydyeHua nepenoBoro
MHOCTPaHHOro onbitTa geatenbHoctn CMW. Takue BCTpeuwn, perynapHo opraHusye-
Mble, B YacTHocTH, LleHTpom OBCE B Awxabage npu coaeicTBUM COOTBETCTBYHOLMX
MWHUCTEPCTB U BEAOMCTB TypPKMEHWCTaHa, NO3BONAIOT AeTasbHO 06CyXAaTb cCambli
LUIMPOKKUI CMEKTP BOMPOCOB, B TOM YMC/e 3aKOHOAATE/IbHO-NPaBOBble OCHOBbI Ae-
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atenbHoct CMMU, ncnonb3soBaHue B pabote CMU HOBEWMLWIMX TEXHOMOTMIN, BONPOCHI
NpodeccMoHasIbHbIX CTaHAAPTOB B COBPEMEHHOM KYPHAUCTUKE.

HanarknaHune Nnogo6HbIX B3aMMOMO/Ie3HbIX KOHTaKTOB nog, arngoi OBCE ur-
paeT NONOXKUTEIbHYHO POJIb B COBEPLUEHCTBOBAHUM M NOBbIWEeHUM 3G HEKTUBHOCTM Ha-
uMoHanbHbIx CMU, noncke HoBbIX GOpPMaToB pPaboTbl C UCMOIb30BAaHMEM NEPEaOBbIX
TEXHOJIOTMYECKUX PELLUEHUM, PAaCLUIMPEHMA COTPYAHNYECTBA B cHepe MeXAyHAPOLHOM
KYPHAZIMCTUKN, MHTErPaLUKN B MEXAYHAPOLHOE MHPOPMALLMOHHOE NPOCTPAHCTBO.

Ba)XHbIM MOMeHTOM 34eCb ABNAeTCA U3lydyeHne n nmnaemeHTaumAa B Haumno-
HaNbHYIO NPaKTUKY paboTbl Mmacc-meama Nyyllero MMPOBOFO OMbiTa B 3ToN obnacTtu ¢
Y4€TOM CamobBbITHOCTM HOraToro MCTOPUKO-KYNBTYPHOTO HACAEAMUsA, UCKOHHBIX 4yXOB-
HO-HPaBCTBEHHbIX LIEHHOCTEM TYPKMEHCKOrO HapoAa, ABAAIOLLMXCA HEeoTbeMIEMON
4acCTblo MMPOBOTO KY/IbTYPHOTO [OCTOAHUA.

HarnagHbIM pe3ynbTaTom TaKoOro COTPYAHMYECTBA CTaNo NPUHATUE B AeKab-
pe 2012 ropa 3akoHa TypkmeHucTaHa «O cpeacTBax MaccoBon MHpopmauum». 3aKoH
6b171 NPUHAT Ha odepegHOM, 17-M 3acefiaHMM HaLMOHaIbHOTO NapnameHTa - Megxan-
ca TypKMeHMCTaHa YeTBePTOro CO3bIBa.

YUYnTbiBas BaXKHOCTb 3TOr0 AOKYMEHTA A/ Aa/bHEMLE MOAEPHM3ALNN U
COBEpLUEHCTBOBAHUA paboTbl HaunoHanbHbix CMW, No3BONbTE OCTAHOBUTLCA Ha He-
KOTOPbIX €ro nyHKTax.

Mpexpae Bcero, HaJO OTMETUTb, YTO KOHCY/bTALMOHHYIO MOMOLb B METO-
[OMKO-NPaBOBOM NAAHE U B U3YYEHUU MEXKAYHAPOAHOro onbiTa B obaactm CMU Typ-
KMEHCKUM Nap/laMeHTapuAM OKasann mexgyHapoaHble opraHuU3aunu. J70 - NPOEKT
EBponeiickoro coto3a no coTpyaHuyectsy B 061actu coseplieHcTsoBaHna CMU B Typ-
KMEHWCTaHEe, KOTOPbIN BbINOAHANCA Npu cogeincTeun PoHaa BcemmpHom cayKbbl «bu-
Bu-Cun» n Mpoekt «Coaenctame NpoLeccy COBEPLIEHCTBOBAHMA 3aKOHOAATEbCTBA O
cpeacTBax MaccoBoit MHPopmaunm TYypKMEHMCTaHa», B KOTOPOM yyacTtBoBanau MNpea-
ctasuTenbcTBo OBCE no Bonpocam ceoboabl CMMU, ero Bropo, LeHTp OBCE B Awxaba-
ne.

MpUHATME 3TOrO 3aKOHa CTasI0 JIOTVYECKUM MPOLO/IKEHUEM Pa3BUTUA Typ-
KMEHCKOro 06L1ecTBa Ha COBPEMEHHOM 3Tane, CTAaHOBNIEHUEM €ro rParkKAaHCKUX UH-
CTUTYTOB, MOBbILEHNEM YPOBHA XM3HWU M 61aroCoOCTORHUA HACeNeHUs, COLMANbHOM
MOAAEPXKN, POCTa MOJMTUHECKOTO CaMOCO3HaHMUA TYPKMEHCKUX rpaskaaH, 0CObeHHO
MO/I0Z10r0 MNOKO/IEHMA.

CornacHo HOBOMY 3aKOHY, MPaBoM Ha yupexgeHne CMW obnaaatoT opraHbl

rocy4apCTBEHHOW BAAcTM M yMNpaB/ieHWs, OpraHbl MECTHOM BACTW, MOAUTUYECKMe
napTn, o6LLECTBEHHbIE 06beAMHEHMSA, MHbIE PUANYECKUE NNLA, @ TAKXKE rparkaaHe
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TypkmeHucTaHa, gocturwne 18 ner.

3aKoH onpegenset nopagok cbopa, NOArOTOBKU U pacnpoCcTpaHeHus nHdop-
MaLuK, yCTaHaBMBAET Npasa, 0643aHHOCTU U OTBETCTBEHHOCTb CYGbEKTOB, OCYLLLECTB-
NAOWMX NOAFOTOBKY M pacnpocTpaHeHue nHbopmaumu.

3aKOH TaKKe peryavpyer paboTy 3apybexkHbIX }KYPHANIUCTOB, MOCTOAHHO aK-
KpeauToBaHHbIX B TYpKMEHUCTaHe.

MPUHATHE 3TOrO 3aKOHA CTa/I0 B KAKOM-TO Mepe OTNPAaBHOMN TOYKOM B Aasb-
HeWwem CoBepPLIEHCTBOBAaHMM HOPMATMBHO-NPaBOBOMN 6a3bl TypKMeHUCTaHa B 0bna-
ctm CMA.

B HacToAwee BpemAa napiameHTOM BegeTcA pa3paboTka 3aKOHOMPOEKTa,
Kacatouleroca perynnpoBaHusa WHTepHeT-ycayr B TypKMeHWCTaHe, rae 6yayTt ycTa-
HOBJ/IEHbI TaKXe NosfoxeHua B obnactu UHTepHeT-CMU, oTpaxatowme cneunoduky
nx GYHKUMOHMpPOBAHWA. Pa3BuTne 3TUX HaNpaBAeHUN NO3BONUT B Hedanekom byay-
wem TypkmeHckum CMW, B TOM ymcne 1 4acTHbIM, BbICTPanBaTb CBOIO AeATe/IbHOCTb
B COOTBETCTBUM C OBLLENPUHATBIMU MEXAYHAPOAHbIMU CTaHAapTamu, 3bdeKkTUBHEN
MCMN0/1b30BaTb BO3MOXHOCTM BcemMUpHOW ceTn, 0COBEHHO € y4eTOM HameTUBLLENCA B
MWUpe TEHAEHLMMN Nepexona BeayLmx HOBOCTHbIX U MHPOPMALMOHHbIX U3AaHUI Non-
HOCTbIO B 3/1EKTPOHHbIN Ppopmar.

OTaenbHO Hago CKas3aTb 0 paboTe 3apyberKHbIX }KYPHANUCTOB B TypKMeHUCTa-
He. B HacToslLee Bpems B Hallei CTpaHe aKKpeguToBaHO 39 )KypHaNUCTOB BeayLLmX
3apybexHbix CMMU, 601bLWMHCTBO U3 KOTOPbIX NOCTOAHHO paboTaeT B Awxabage. Tak-
K€ LWMPOKO NPaKTUKYETCA aKKpeauTaLma KypPHAIUCTOB, AeNCTBYIOWMX B KOPMYHKTAX
B8 Mockse, CtTambyne, AnimaTbl 1 TallKeHTe.

CBoMn MHPOPMALMOHHbIE COOBLWEHNA N penopTaxu U3 TypKMeHWUCTaHa pe-
rYNApHO I'I\/6.I'IVIKYPOT npeacTtaBuTeIn TakKNUX KPYRHbIX VIHd)OpMaLI,VIOHHbIX alreHTCTB,
Kak «Accowmsiites Mpeccy, «PpaHc Mpeccy, «Pelitep», «CuHbxya», «PUA HoBocTU»,
«AHaToNUICKOe areHTCTBO HoBoCTel», «MPHA», «®apc-Hbloc», «IH-Cn-dii» 1 ap.

Beaetca pabota no 3apyberkHOM akKpeanTaumm KoppecnoHAeHToB TypKMeH-
CKOM rocypapcTBeHHOM MHpopmaumoHHol Caykbbl «TypkmeHaoBneTxabapiapbi».
OpHoBpeMeHHO NpopabaTbiBaOTCA BONPOCHI OTKPbLITUSA B Allxabage NOCTOAHHbIX KOp-
NYHKTOB MHbopMareHTcTB «MHTepdake» (Poccuiickana depepaumn) n «TpeHa» (Asep-
baligyKaHcKasa Pecnybauka).

Co cBoelt ctopoHbl MU/, TypKMeHMCTaHa OKa3blBAeT BCECTOPOHHee coaen-

CTBME AKKPEAUTOBAHHbIM KOppecrnoHAeHTam aaa nx spGeKTMBHOM U NAOLA0TBOPHOM
pabotbl. MpeacTtasutenm 3apyberkHbix CMU npurnalwatotca Ha BCce MeponpusTus ro-
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CYAapPCTBEHHOTO 3HAYEHUA, MM OKa3blBaeTCA NoAaepKKa B CNyKebHbIX KOMaHAMPOB-
Kax no ctpaHe. PerynapHo MW/ TypkmeHucTaHa npoBoguT 6pnudurHri u BcTpeun ana
npeacraBuTenein TYpKMeHCKMX 1 3apybexHbix CMW, ¢ yyactmem pykosoguTenei u ot-
BETCTBEHHbIX 1ML, MUHUCTEPCTB U BEAOMCTB pecnybaunku.

Llenblo Takux BCTpey ABNAETCA AoBefeHMe [0 LUMPOKMX KPYroB MUPOBOM
06LLecTBEHHOCTM 06BEKTUBHOM M TOUYHOM MHbOPMaunn o TypKmeHUCTaHe, cobbITHAX
NPOUCXOAALLNX B CTPAHE U 33 ee npesenammn No SIMHUN BHELIHEMNOANTUYECKOro Be-
AOMCTBa.

C 2011 ropa MU[, TypKMEHUCTaH U3[3ET eXXeKBapTa/ibHbIA HAYYHO-MPaKTU-
YECKUIN KYpHan «BHEWHAA NOAUTMKA U AUNAOMATUA TYPKMEHUCTaHa» Ha TYPKMEH-
CKOM, PYCCKOM W @HIIMINCKOM fi3blKax, B KOTOPOM AaeTcA 0630p NponcxoaalLmx B cTpa-
He 1 3a ee npeaenamm cobbITU MeXAYHAPOAHOI0 3Ha4YeHuMA. Ha cTpaHuuax nsganusa
TaK¥Ke Nyb6ANKYEeTCA HayYHO-NONYAAPHOE U30XKEHME MUPOIOOMBLIX NPUHLMMOB Typ-
KMEHCKOW AMNIOMATUN, PEFMOHANbHbIX U F106aibHbIX BONPOCOB COBPEMEHHOCTH.

3aBepLuas cBOE BbICTYM/IEHWE, XOTENOCh 6bl BHOBb MOAYEPKHYTb, YTO TypKme-
HWCTaH, Byayyn HEe3aBUCMMbIM WU HEMTPaNbHbIM rOCyLapCcTBOM, ABAAACL PAaBHOMPAB-
HbIM CYGbEKTOM MEXKAYHaPOAHOrO NPaBa, IMaBHbIM U HEMPEXOAALLMM NPUOPUTETOM
CBOEro 06LecTBeHHO-MONANTUYECKOTO Pa3BUTUA cumTaeT obecredyeHne LOCTOMHOM
MU3HU Nt0Ae, BOSMOMKHOCTM MOHOW peanusauumn TpyA0BOro U TBOPYECKOrO MOTEH-
LMana Kaxkaoro CBOero rpasxkaaHuHa.

MpoBoavmasn TYPKMEHUCTAHOM MONNTUKA KOTKPbITbIX ABEPEN», paclunpeHune
chep 1 HanpasaeHWUN COTPYAHMYECTBA NpeaonpeaenatoT apdeKTMBHOE MCNOIb30Ba-
HUWe NoTeHLMaNa N BO3SMOXKHOCTEN, KOTOPble OTKPbLIBAIOTCA CEroAHA A1A Hallen cTpa-
Hbl B €€ B3aMMOOTHOLUEHUAX C 3apyDerKHbIMW MapTHEpPamMK. M poib HaLMOHaNbHbIX
CMMU B 3TMx npoueccax byaeT ToNbKO BO3pacTaTh.

Mo3BonbTe ele pas BbIPasuTb C10Ba 6Aarof4apHOCTM OpraHM3aTopam Hawen

BCTpeYyn, KotopaAa, HECOMHEHHO, NOCNYXUT p.aaneVlmemy HaNa*XnBaHUO YCTaHOBUB-
lerocAa KOHCTPYKTUBHOTO AManora B AaHHOM HanpaB/eHUN.
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Hosble yrpo3bi CMU B ycnosuax abcontoTHoii cBob6oabl cayxa

Neiina Capanaesa,
JKypHanuct rasetbl «[leno Ne» u areHtcTBa Associated Press

Kblprbi3cTaH BOT yxKe 6onee 20 neT cTapaeTcA COOTBETCTBOBATb MMUAMKY «OCTPOBKA
AEeMOKPaTMM», KOTOPbIA OH HeKoraa Mo/yuyMa Ha MeXAyHapoAHOW apeHe. nNuTeT,
6e3yc/ioBHO, NPUATHBLIN, Tem Bonee gnsa GeaHelwen cTpaHbl, KOTOPOW Kpome cobeT-
BEHHOMO AEMOKPATUYECKOro HyTpa NpeabaBuTb MUpy 6osblie Hevero. OgHaKo To co-
CTOAiHME B KOTOpOMm npebbiBaeT cBoboAa cnoBa B KbiprbiscTaHe 60o/blie HanoMUHAeT
cBoboay cnyxa. 06 aToli npobieme n NONAET peyb.

1. CMWU u pBe pesoniouuun

M rnaBHOW BUTPUHOM Hallei AeMoKpaTum ctana ceobosa c/1oBa, KOTopaa CBOMMU Kop-
HAMMW yXOOMUT B PaHHMI aKaeBCKMI Nepmnog,. B KayecTBe HANOMMHAHUA OTMeYY, YTO Ha
3ape CcyBepeHUTETa Yy HaC KaK rpubbl nocae AoXAA CTanu NoABAATbCA HEe3aBUCUMMbIe
1 yacTHble CMW, KaK Ha pPyCCKOM, TaK M Ha KblPrbI3CKOM A3blKax. Ml TOT nepuog, Koraa
OTKPbINIUCH LWAHO3bI 419 KPUTUKN COBETCKOM B/IaCTM U pa3BeHUYMBAHUA «BenbIX NATEH»
ncropum, Hosble CMW 1 HoBas BNacCTb NPOLLAKU TaK CKa3aTb pyKa 06 pyKy. Ho notom
KYPHaNNCTbl 06paTUAN CBOM B30OpPbl Ha A€Hb HacToAWMN. U yxKe yepes 5 neT ceoero
npassieHMA AKaeB 1 ero NpubNKeHHble AONYCTUAKN pAL, rPybbix OWKBOK, 3a Y4TO UX
Hayanu KpuTnkoBaTtb. OcobeHHO 3a cemeitHO-KNaHOBOE NpasaeHue. [a 1 onnosuuma
K TOMy BpemeHn chopmmMpoBanacb U Hayuymnacb MCNONb30BATb He3aBuUcMmble CMU B
KauyecTBe pynopa CBOUX Uaen.

B Kblprbi3cTaHe cTanio NPUMETOM, KaK TONIbKO B/IACTU CTPaHbl HAYMHAOT AyLWNTb CBO-
6oay cnosa, 6bITb peBontoLMU. Tak 6bINO HaKaHYHe «TOIbNAHOBOWY» pesontounn 24
mapTa 2005 roga. AKaeBCKasa BNACTb Hayana CyauTb XKYPHAANCTOB U NO HAZYMaHHbIM
cyaebHbIM MCKaM 3aKpbliBana pefakumm raset, KoTopble KpUTUKoBanu eé. OgHUM u3
[EeTOHATOPOB HeA0BO/IbCTBA HaceneHUs BblN0 COKpaLLeHME BELLAHUA PAaANOCTaHLUN
«A3aTTbIK» 1 3aKpbITUA PAAA ONMO3ULMOHHBIX ra3eT. [T03ToOMy OrpOMHYIO PO/b B CBEpP-
KEHUN CEMEMHO-KNAHOBOIO NpaBaeHna AKaeBblix cbirpanu HesaBucumble CMMU.

Ha TpoH Bouapunca bakues. M nepBoe Bpems TOXKE OTKPbIA LW/IO3bl A1 KPUTUKN aKa-
eBCKoro pexmnma. B CMMU Toraa nosiBUAOCh MHOMECTBO CTaTeil 0 TOM, Kak pacnpoja-
Ba/INCb rOCA0MKHOCTU, Bbl1 ONYHANKOBAH CNUCOK M3 125 06bEKTOB, KOTOpble pernaep-
CKMM cnocobom oTHANa U NpucBouna cemba AKkaeBa. Ho bykBanbHO yepes nonroga
CblH M 6paTbA baknesbl HaYaNM NPUMEHATb HE3aKOHHbIE MeToAbl MPaBAEHUS, HAuMHan
OT pa3baszapmBaHUA CTpaTErMYecKMX rocygapCTBEeHHbIX 0O6BEKTOB, A0 MOJUTUYECKMX
ybuincte HeyrogHbix onnoHeHToB. B CMW Hayana npocauymBaTtbCs 3Ta MHPOpMaLUS.
ypHanucTbl NbITanUCb AenaTb KakMe-To OCTOPOXKHbIE CTaTbM Ha 3TN Tembl. Yem 3To
3aKOHYMNOCH?
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B Te roabl npodeccus KypHanucta B Kbiprbi3cTaHe cTana OTHOCUTLCA K pa3paay onac-
HbIX. 3@ 3aHATME KYPHA/IMCTUKOWN BO3OYKAaNMN YrONOBHbIE Aefa, Pa3opAnn pesakLmm
Mo peLleHnto cyaa, NPUCYKAaa OrPOMHble WTPadbl, HO He 3TO 6bI10 camoe CTpaLLHOoeE.
Bcero B nepuog npasneHunsa bakuesa 6bina 3adukcmposaHo 60 cnyyaes HanageHus
Ha ypHanucTos. C 2006 no 2009 rog 6blan yOUTbI AECATOK NOAUTUYECKUX U 0bLLe-
CTBEHHbIX AeATeNel, AenyTaToB, a TaKKe ABa WM3BECTHbIX }KypHanucta Aanwep Cau-
nos 1 feHHaann MaBatoK. Pag, }KypHaNMCToB BbinKn BbIHYXAEHbI MPOCUTL YOexKuLEe 3a
npeaenamu CTpaHbl U3-3a OnaceHus 3a cBoto besonacHocTb: TypaTt bekTeHoB, KalipaT
Bupumkynos, YonnoH Opo3obekosa, MeHuw Saurees, Xabupa Maxunesa, bepmer
bykawesa, Cbiprak Abaangaes 1 gpyrue. 3akpblINCb BCe ONMNO3MLMOHHbIE ra3eTbl Ha
PYCCKOM W KbIPrbI3CKOM A3bIKax.

baKkuneBcKas BNacTb MbiTasacb BBECTM LieH3YpY, KOHTpOMpya aeatesbHocTb CMU ve-
pe3 cneuuanbHO OpraHM30BaHHbLIN AaA 3TMX uenein CekpetapuaTt. Baokuposanuch
HOBOCTM PaAMOCTaHUMMN «A3aTTbIK», XYPHANUCTbl KOTOPON e4UHCTBEHHbIE, KTO Npo-
[OO/1Kan roBopuTb Npaeay, U Aasasn BO3MOXKHOCTb BbICTYNaTb MAEPaM ONMNO3NLUN,
B/IOKMPOBANCh U MHTEPHET-CalTbI, rae ny6amMKkoBanack MHGoOpPMaLMs, KOTopyto baku-
€Bbl MbITa/IUCb CKPbITD.

Bo Bpemsa TaKol CUTyaL MK U rpsHyia BTopas pesoaoums. YTo nporsowno 3a nocnes-
HWe Tpu roga? MHe MoryT BO3pasuTb, HO MO MOEMY IMYHOMY MHEHMIO, KbIprbi3CcTaH 3a
nocneaHve TPY roga NepeMBaeT COCTOAHME AOCTaTOYHO BbICOKOW cTeneHu cBobosabl
CN0Ba. YTO 3TO 3HAYUT?

2. CMMWM n BnacTb cerogHa

BoT KaK Freedom House BuauT cutyauuto B 0baactv Kbiprbidckux CMU B cBOEm oTuéTe
3a 2012 roa: «Okono 100 aktuBHbIX CMMU, rocyaapCTBEHHbIX M YaCTHbIX U34aHUN U
Tene-n paguMocTaHumii, paboTanu peryasipHo M C pa3HoOM CTEMEHbI0 HE3aBUCUMOCTH, B
TOM YuCe [iBa roCyAapCTBEHHbIX TENEBU3NOHHbIX CTAaHLUMI, KOTOPbIE BELWAIOT MO BCEN
cTpaHe. He 6b110 HUKaKMX 3aKpbITUIA CMU 1 6bIIM KpUTUYECKUE PEMOPTAXKU XKypHaNu-
CTOB O AO/IKHOCTHBIX /INLLAX BbICOKOrO YPOBHA, BK/KOYAA KOPPYNLUMIO, KOTOpasa paHee
6bln1a 3aNpeTHON TEMOW M NOAJEXKaNa CAMOLLEH3YPE, YTO NPUBESIO K YBONIbBHEHUAM Y-
HOBHWKOB 6€3 Kaknx-N1Mbo NocieaCcTBUi ANA KYPHANUCTOBY.

A BOT KaK BUAMT CUTYaLUMIO HbIHELHWI npe3naeHT KbiprbiscTaHa Anmasbek Atambaes.
MpuBeay ero BbiCKasbiBaHME Ha BCTpeye ¢ YneHamu Knyba rnasHbix pegaktopos CHI,
BanTtuu n Mpysmun. «A cunTato, 4TO HM OOHY ra3eTy Henb3A 3aKpbIBaTb. [yCTb KPUTUKYIOT
BNACTb Kak XoTAT. [11A cebs A NPUHLMNNANBHO PeLWnA AUNEMMY - YTO F1aBHEE, HEe3aBU-
cmmble CMU nan npasuTenbCTBO — BaxkHee gnAa KoiproidctaHa HesaBucnumble CMU. Ho
A NPWU3HAIOCb, YTO CTapakoCb MEHbLUE YNTATb KbIPrbi3CKME raseTbl. Tam CTONbKO rpAasu,
CNAeTeH U HenpoBepeHHON MHPopmaLmm. Mo3TOMy CerogHsA Ba)KHO HAay4YUTb OTBETCT-
BEHHOCTM »KYPHA/UCTOB 3a CBOM c/ioBa. Ho parke npwu Takmx nepermbax, CMW ceroa-
HA BbINONHAIOT PO/b OUUCTUTENA. MHOroe 0 YEM OHW MULIYT 3TO NPaBAa, U UX cTaTel
60aTCA BOPbI-KOpPPYNUMOHepbl. B 3Tom naaHe, He3asucumble CMU HUUYTO He cMOXKeT
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3aMeHMTb. MyCTb, MHOTAA YNTATb UX MPOTMBHO, HO OHU AOKHbI BbITb. U rocynapcTso
OONKHO MM nomoraTh. MycTb UX ByAET ¢ KaXKabiM rogom 6oblue, A Aymalo, 4To 3a4a4a
rocygapcTBa TepneTb UX KPUTUKY Y MOMOTaTby.

3Ta umMTaTa OYeHb NOKA3aTe/ibHa AJ/18 XapaKTEPUCTUKM OTHOWEHMN Bractu kK CMU. U
MOHO KOHCTaTMpPOBaTb, YTO Takoe nbepanbHoOe OTHOLWIEHMWE, @ TaKXKe TO COCTOAHUE
cBoboabl C/I0Ba ABAAETCA OAHUM W3 TNaBHbIX SOCTUMKEHWUIN HblHEWHeN Bnactu. Jeun-
CTBUTE/IbHO, 33 TPW FOA4A HU OAMH XYPHANAUCT HE NMOKUHYN CTPaHy M3-3a NpecnefoBa-
HUMN. ﬂ,enyTaTbl no-npexHemy noaatoT UCKU Ha peaakunn, HO NMOKa HET CTaTUCTUKM,
Mo KOTOPOW NPUHMMANUCh Bbl peLeHMsA Pa3oPUTENLHOIO XapaKTepa. B cTpaHe MOXHO
cBOOOAHO KPUTMKOBATb BCE M BCEX HA CTPAHMUL,AX Nt060M npeccbl — NAapTUIMHOM, onno-
3MLMOHHOW, pernoHasbHon. KpUTKKa NbETCA KaK M3 pora usobunus co scex CMU u
WHTEPHET-CAlTOB, W 3TO ABNAETCA HacToAWEN AemMmoKpaTueil. Bo BcAKOM cnyyae, Bce
HennuenpuAatTHble AeNWKN BNaCTb MMYLUNX, CTAHOBATCA AOCTOAHUEM 06LLI,ECTBEHHO-
CTWN B CYHUTAHHbIE YacCbl.

(30ecb A naaHupyro Npusecmu 3aKoHOOAMenbLCMaeo pezyaupyrowee pabomy CMU, a
makxce 6ydem npusedeHa cmamucmuka noda4vu cydebHoix uckos Ha CMU u #cypHa-
Aucmos).

Takum 0bpasom, B CUTyaL MK, KOrga B CTpaHe CyLLeCTBYeT OTHOCUTENbHas cBoboaa
C/10Ba, eCTb 0BOPOTHAA CTOPOHA MeZ AN, KOTOPas B HEKOTOPOU CTENEHU U OTpaBAsAeT
csoboay cnosa.

3. Mpo6aembl Kbiprbi3CKO }KYPHAIMCTUKU B YC/IOBUAX BCEA03BOJIEHHOCTH

«KTo Bnageet nHbopmaumen, To BNaseer MUPOM!» - 3TOT NIO3YHT CTaN OYEHb AKTy-
anbHbIM B 21 BeKe BO BCEM MUpPE, U COOTBETCTBEHHO B COBpeMeHHOM Kbiprbi3cTaHe.
Mbl KMBEM B BEK MHOOPMALMK, U CYLLECTBYIOT 6ONbLIOE KONMYECTBO NOANTUYECKUX
rpynn, NOAIMTUYECKUX CUA U TaKKe BHELHUX UPOKOB, 3aMHTEPECOBAHHbLIX B TOM UK
WMHOM Pa3BUTUM CUTYaLMM B CTPaHe U B LLeJIOM MOMUTUYECKMX npoleccoB. OHU Mo-
OenvpyloT 3T npoueccsl nocpeactsom MHGopmaummn yepes CMU. Takum obpasom,
KbIPrbl3CTaHLbl B NOCAEAHWE TOAbI CTANN 3a10’KHUKAaMM Pa3HOro poga WHdopmaum-
OHHbIX BOVH. [TpMYEM BeayT UX He TONIbKO KPYMHble CYyNpAep KaBbl, NpuberatoT K sTomy
MEeTOoZY M KpyMHble NONUTUYECKME NAPTUM, U HEBONbLUME NONUTUYECKUE CUbI, U aKe
KOoMMepyeckre Gpupmsl.

MeToabl Yy HUX Camble pa3HOO6pa3Hble, OT TMPAXKMPOBAHMWA JIXKUBOW M KNeBeTHUYe-
CKON MHPOPMaLMK, A0 UCMOb30BAHUA PA3/NYHBIX MAHUMYNATUBHbBIX TEXHONOTUIA U
«4épHoro» nuapa.

MpvBeay HECKONbKO NMPUMEPOB, Kak paboTaloT X mexaHu3mbl. [aHHble Npumeps! A
B3A/1a U3 OMbiTa PaboTbl KOMUCCUM MO PACCMOTPEHUIO Kanob Ha CMU, uneHom KoTo-
poli A ABNAKOCH C AeKabpa npolwnoro roga. Mx cemu anob nogaHHbIX 3a 3TOT rof, Tpu
6bINM CBA3AHbI C PA3)KMIraHMEM MEXKHALMOHANbHOM PO3HMU, a YeTbIpe C ONyBANKOBaHM-
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€M Hef0CTOBEPHOM U NOXKHON MHGOopMauuu.

WUTaK, ntobuman tema Hawmx CMW 3To Tema A3blKa. ECIM KTO-TO U3 KbIPrbI3CKUX NON-
TUKOB WM NMONUTUYECKUX NAPTUI peLnn HanomHUTb o cebe nybaunke, Kak o naTpuoTe
W pageTene MHTEPECOB Kblprbi30B, TO TeMa rocA3blKka camas ycnewHas, bbictpas v npo-
BepeHHasA rogamu. [loctaTo4HO BbICKA3aTbCA FTHEBHOW TUPALO0M B OTHOLIEHUM YLLEM-
NIeHMA KbIPrbI3CKOTO A3blKa, MOCETOBATb Ha TO, YTO rOCyAapCTBO €ro He pa3BUBAET U
Ha3BaTb B KaYeCTBe rMaBHOM NPUYUHBI TOT GaKT, UTO B MPaBUTENBLCTBE Y HAC eLLé ocTa-
JINCb HEe KbIPrbi3CKOA3bIYHbIE rpaxaaHe. Bcé. MNocne storo CMU m }KypHanucTbl ¢ ya0-
BO/IbCTBMEM CaMM BO3bMYTCA 38 MyCCMPOBaHWe 3TOM TeMbl, MepenBaHUA U3 NycToro
B nopokHee. Bcio 3umy n BecHy mectHble CMW Kak pyccKoA3blYHbIE, TaK U KbIPrbl3-
CKOA3bIYHbIE AWCKYTUPOBAIN Ha 3Ty TEMY, C pa3HOM cTeneHbio arpeccun. Hanpumep,
B rasete «/Jle-pakto» B agpec genytata MpuHbl KapamyLwKMHOWM Bbila OCKOpbUTenb-
HasA CTaTbA O TOM, YTO OHa AKOObI ABNAETCA BPAarom BCEX KbIPrbl30B U KbIPrbi3CKOro
A3blKa. CTaTblo NEPEBENN HA PYCCKMIA M onyb6IMKOBaNW Ha AByx cainTax «Kyrgyztoday»
n «Gezitter», npuyém nepesBog HocuA ewwé H6osee YHUUMNKAIOLWMNIN TOH, Tyaa Aobasu-
/I HECKO/IbKO C/I0B, KOTOPbIE HOCU/IM OTKPOBEHHO OCKOPBUTENBHBIN XapaKTep. YTo u
CTa/10 NOBOAOM 0bpalleHua aenyTaTta B8 KOMMCCUIO NO paccCMOTPEHUIO Kanob Ha CMMN.

[Jenytat KapamyLuKa yTBepKAaeT, UTO U3-3a TOF0, YTO XKYyPHaAUCT nogan nHbopmaumio
oaHoboKo, 6e3 NnoaTBEPKAEHUA N YTOYHEHUSA, KbIPTbI3CTaHLUbl Hblan ae3nHbopmmpo-
BaHbl. OHa yTBEpPKAAET, 4TO TakMm 06pas3om onpeaenéHHble NOAUTUYECKME CUbI Mbl-
TAlOTCA €€ CKOMMNPOMETMPOBATbL B /1a3ax 06LecTBEHHOCTU. MPUYEM 3TO He B NEPBbLIN
pa3. B 2011 roay B oTHOWeHUN KapamMyLLKMHOM y:Ke NybaMKoBanacb Tak U He noaTBep-
XAEHHaA, nopoyawan eé nHpopmauma. Mo eé MHEHUIO, 3TO YNCTOW BOAbI NONUTUYE-
CKMI1 3aKa3 M MOIMTUYECKAA pacnpaBa C Hell Kak C MONUTUKOM.

[Opyras >kanoba 6bina nogaHa Ha raseTy «/11a Bac» U XypHaaucta AnekcaHapa Huk-
coopda, KoTopbli B CBOeM cTaTbe «ATambaeB nponen npouaHbe CNaBAHKWY Bblgan
CBOM CY}KAEHMA 33 GaKTbl, a TaKKe HEeAOCTOBEPHO MU3/10XKMU 3aKOHOMPOEKT, KOTOPbIN
TONbKO 0bCyKAanca B napnameHTe o WTpadax roccay>Kalimx 3a HesHaHMe rocasblka.
OnbITHLIN XypHanUCT HUKcaopd Hanucan cTaTbio B TOHE, YTO CNaBAH UCKYCCTBEHHO
BblAABNMBAOT U3 Kbiprbi3cTaHa, NPUHATUEM SAaHHOIO 3aKOHOMpPOEKTa. B pesynbTaTe 3a
CYMTAHHbIE AHM BCE PYCCKOA3bIYHbIE NMEHCMOHEPLI CEBEPHOM YacTu YylicKkoh obnactu
Hayanu c TpeBoron obCy)KAaTb AaHHYIO Temy. M B MHTepHeTe AaHHaA CTaTbA Bbi3Ba-
Na byplo HeroaoBaHMA B OTHOLLIEHWW FOC/IBaTH, a Aasiee NOAEeMUKa MoLWIa KaK KOH-
d)ﬂMKT mMmeXay PyCCKOA3bIYHbIMU MO/1b30BaATE/NAMMN U KbIPTrbI3CKOA3bIYHBIMMW. He,anHo
npe3snaeHT BbICKa3a BO3parKeHWa NpOoTUB AaHHOMO 3aKOHOMPOEKTa, KaK HecBoeBpe-
MeHHoro. To ecTb Npo61emMbl paKTUYECKM M He Bbino. HO KypHAAUCTbI UCKYCCTBEHHO
nogorpesann noysy NogobHbIMKU Ny6AMKALMAMM, NbITAafACb NPUAATb BAACTU UMUOK
HaLUMOHAIMCTUYECKON.

[na yero sto aenaerca? [na gectabunmsaumm cuTyauuu, AN NoapbiBa A0Bepus K
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BNACTM y onpeaenéHHoM YacTu HaceneHua, ANA NONUTUYECKOTO LWaHTaXa, ANA ycu-
JNIEHUA MUTPALMOHHbBIX HAaCTPOEHUI M MPOYMX AaNeKo uaywmx uenein. NMpuuém npum-
BeAEHHble NybnuKaumMm He eguHUYHbBI. Kak npaBunao, AT mMaccMpoBaHHasA aTaka,
Hanpumep, BO BCexX pycckoAsblYHbIX CMW Ha gaHHyt0 Temy. Unn BO BCeX Kblprbl3CKOA-
3bl4HbIX. TOH cTaTell O4eHb TPEBOXKHbIN, NHOFAA arpecCcUMHBbIN, ByaoparkalLMii NCUXUKY
obbIBaTens. M ecnu yyecTb Kakne cobbITUA Nepexunam Hawm rpaxkgaHe 8 2010 roay,
TO MOXHO MOHATb, YTO KbIPrbI3CTaHLbl XUBYT B NEPMAHEHTHOM OXWAAHUMN Yero-To
CTpawHoro. A gaHHble aTaku Yyepe3 CMW onpegenéHHbIMU NOAUTUYECKMMU CUNAMMN
TO/IbKO YCWU/IMBAIOT OLLyLLeHWe HecTabnunbHoCTH.

MpuBeay coBcem HepaBHUM NPUMeEp, KOraa BO BpeMa MUTUHIOB B [xKeTu-Orysckom
palioHe o4HO 13 BeayLWMX MHGOPMAreHTCTB Ny6AMKOBano pag, NOXKHbIX MHGOPMALLUNA.
Al "M4yHo 6bina B JKeTn-Oryse 31 mas BO Bpems Tex COObITMIA, NOSTOMY MOry C OT-
BETCTBEHHOCTbIO 33aABUTb, YTO MHPOpPMauma nogaHHaa B «MA.24.Kr» cO CCbIIKOM Ha
ep,VIHCTBEHHbIVI MUCTOYHUK O TOM, YTO BO BpemMA aTak MUTUHTYIHOWLMMU COTPYOAHUKOB
MUAInuun, norné OAWH 4YenoBeK, a TakKXKe TO, YTO TaM MUTUHTYIOT 8 TblCAY, BMECTO pe-
aNbHbIX 2 TbICAY, BONIbHO UM HEBONLHO, UMeNW Nog cob0i NOAUTUYECKYIO NOAONNEKY
W NONUTUYECKMe nocneacTsumaA. ypHanuct, ony6iMKOBaBLUMIA €€, MOXKET CMEeNo CCbl-
NaTtbCA Ha TOT E,CI,VIHCTBEHHbIl‘/‘I WUCTOYHUK U HE HECTU HUKAKOM OTBETCTBEHHOCTU. O,D,Ha—
KO 3TO NPOTMBOPEYUT MEKAYHAPOAHbIM CTaHAAPTaM XKYPHANIUCTUKM, KOrga MHopma-
umnAa A0NXKHa 6bITb noarsepxaeHa MMHUMMYM OBYMA He CBA3aHHbIMU APYr C APYyrom
UCTOYHUKaMMU.

M Taknx npumepos, Korga cTaT No4atoTcs NpenB3ATo, O4HOCTOPOHHE, He cbanaHcu-
poBaHO Mmacca. /Wb eAnHUYHbIE CTaTbW CTAHOBATCA NOBOAOM Nogaym B Komuccnio
Mo PacCMOTPEHMIO 3TUX Kanob Ha CMW. YecTHO roBopAa, MeHA CMYLLAET, YTO AaHHaA
KoMmuccma paboTaeT o4eHb MegNeHHO M OCTOPOXKHO, CKPYNyNE3HO noadbupaeT Bblpa-
XeHuAa, YTO6bI CAMUM HE CTaTb UCTOYHUKOM /J,ECTa6VII1VIBaLI,VIVI. M3-3a aToro Yy Komuncecun
NMoKa HeT BbICOKOro aBToputeta B CMW 1 Mano KTo oXunaaeT, 4yto npobaema c 6esHaka-
3aHHbIM ONyb6NMKOBaHMEM CNYXOB PELUUTCS.

KcTaTu, 1 Kblprbi3CKMe BNaCTK cTapaloTca BeCTM MHPOPMaLMOHHYIO BOMHY. BracTb ye-
pe3 nogkoHTponbHble CMW nbiTaeTcs nokas3aTb, Kak xopowo un 3¢pPeKTUBHO OHa pa-
60TaeT, cTapaeTca, U KakMe ONMNOHEHTbI N0XMe, NyBAnKya KomnpoMeTupyoLme an-
[,EepoB onno3numMmn matepuassl. bnaro y Hac B Kbiprbi3cTaHe KaxKabl NOAUTUK TaK Uan
MHaye ceba CKOMNPOMETUPOBAA M HAPOA, 3HAET BCIO UX NMOAHOTOTHY1O. B TO ke Bpema
M ONNO3MLMA KPUTUKYET BNACTb, FOBOPA, YTO MOXKHO paboTaThb eLwé yylle U He CNuchl-
BaTb CBOM HeyAauu Ha TpeTbM cnabl. OcobeHHO MOAHO ceityac Bce HeyAaum CNucbIBaTb
Ha npouckn baknBa 1 ero npucnewHnKoB. B ntobom cnyyae gaHHbIn ananor 8 CMU He
KauyecTBEHHbIM, BAZHET B MeNKMUX 06Maax, ABNEHUAX, N He peLlaeT raBHblx npobnem
Kblprbi3ckoro obuecTsa.
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4. MNoyemy cBob60opa cnosa B KbiprbisctaHe npuobpeTtaeT ctonb ypoaausbie Gpopmbl
MpuunHbl, No KoTopbim cBoboaa cnosa B KbiprbiscTaHe npuobpeTtaeT cToNb ypoaau-
Bble pOpMbl HECKO/IbKO. Bo-nepBbix, cnabas BnacTb, UMEHHO Yepes KpUTUKY besaap-
HOM paboTbl BNACTK, KaK NPaBWUIO M UAET pacluaTbiBaHWe cuTyauuun. Bropas npobne-
ma 370 T0, 4to CMW B KbIprbiacTaHe gaBHO npespatuaacb B 6usHec. Kak otmevatot
aHaNUTUKK, HACTOALLLEM Yrpo30i sBaseTca, Korga 6usHec n CMW pelicTBytoT 3a04HO,
Toraa CMW nprobpeTaeT aHraXMpoBaHHbIN xapaKTep. M onnoHeHTbl BAasenbles nam
yupeauteneir atoro CMW HMKOrga He MOFYT BbICKA3aTbCA MO NoOBOAy Nyb6anKyemol
KPUTUKN.

MPMMEPOM TaKOro CAUAHMA MOXKET CYXKUTb HeAaBHAA TEHAEHLMA, KOT4a HECKOIbKO
pPenaKkTopoB Kblprbi3ckosA3bluHbix CMW 06pasoBanun Koaanumio nog HassaHuem KIb,
No Kblprbi3cKov abbpesmnaType O6begMHEHNE PeaKTOPOB KbiPrbi3CKOA3bIYHbIX raserT.
M Hayanacb MaccMpoBaHHaA aTaKka Ha BAaCTb, B pe3y/bTaTe, BAACTU Bblan BbIHYKAEHbI
Ha3HauYNTb O4HOTO M3 PEAAKTOPOB Ha K/OYEBYH FOCAO/KHOCTb, NOC/AE YEro KpUTUKA
YMeHbLUNAACh.

OpHoW 13 npobnem KayectBa CMW CTaHOBUTCA aHTaKMPOBAHHOCTb raseT NoAUTUYe-
CKMMU cunamu. Monas B TaKylo PefaKLmMIo, MONOA0M HEOMbITHBIN KYPHAAUCT BbINYCK-
HMK KbIPrbI3CKOro By3a He NpMobpeTaeT HaBbIKOB KAYeCTBEHHOM KYPHANUCTUKM, a CTa-
HOBUTCA eLLE OAHUM PaccafiHUKOM CrJIETEH, «yLIaKoB». M B 3TOM niaHe npossaaerca
OrpoOMHasA NPobema KbIprbi3CKOM KYPHANNCTUKM 3TO OTCYTCTBUE KaYeCcTBEHHOrO Npo-
¢deccroHanbHoro ob6pasoBaHUs.

B Kbiprbi3cTaHe cywectyeT 13 By30B, rae ecTb GaKynbTeTbl KYPHANIUCTUKM, B TOM YU-
cne B pervoHax - Owe, Kapakone n Oxkanan-Abage. B cpegHem okono 200-250 ve-
/IOBEK B rof, 3aKaHYMBalOT PaKyNbTeTbl XKYPHANUCTUKKU. KaKk nokasbiBaeT NpaKTuKa,
Hanbonee KayeCTBEHHbIX CNELMANUCTOB BbIMYCKAET KblPrbI3CKO-TYPELKUIN YHUBEPCH-
TeT «MaHac». Tam JatoT KOMMNIeKCHoe 06pas3oBaHue, KYPHANAUCTbI MMEIOT BO3MOMXK-
HOCTb MPAKTUKOBATbCA HA CBOEW MpaKTU4yeckoi 6ase. B OCHOBHOM HOBble KaApbl B
KbIPrbI3CTAHCKYIO XYPHANUCTUKY NPUXOAAT BbINYCKHUKM cneayomnx By3os «MaHa-
ca», CnasaHckoro, bI'Y n HaumoHanHoro yHusepcuteta. OcTanbHble By3bl NO KAYeCTBy
npodeccmoHanbHoOro o6pasoBaHmA, N0 MHEHUA MeAMadKCNepPTOB, OCTABAAIOT KefaTb
nyyuwero.

AnekcaHap KynunHCKuiA, megmaskcnepT nogenunca ceommun Habnogenuamm: «lpo-
6nembl B chpepe obpasoBaHua 8 CMU cneaytowme — otcytcteMe npodeccMoHanbHoro
obpa3oBaHMA Kak TakoBOro. Hanpumep, y Hac 40O CUX NPU NOATOTOBKE KYPHANMUCTOB
CyLiecTByeT Ae/sleHne Ha CNeLuaNbHOCTU — OTAE/IbHO FOTOBAT NULYLIMX, CHUMAOLLMX
$0oTO 1 TeNeBM3NMOHLLMKOB. XOTA BO BCEM MUpPE YKe OTKa3a/MCb OT TaKOro Noaxoaa, B
CBA3M C YHMBEpPCanu3saumen XypHaanctuku n rnobanmsaumei. Bo-stopblix, y Hac obpa-
30BaHMe OCYLLECTBNAETCA N0AbMMU, KOTOPbIe HUKOTAA He paboTanm B KYpPHANUCTUKe,
nMb0 MMeIoT KOCBEHHOE K Hel OTHOLWeHue — dunonoru, nucatenu. Kauectso cpegHe-
ro o6pa3oBaHMA C KaxablM roAOM CTAaHOBUTCA BCE XYKe, U B By3axX 3aHMMAIOTCA TEM,
4YTO NIMKBUAMPYIOT Npobenbl cpeaHero obpasoBaHuA. B npouecce oHM He ycnesatoT
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TONKOM 0By4nTb NpodeccMoHanbHbIM HaBblkam. W 9Ta KopeHHaa npobnema Ha Kbip-
IbI3CKOA3BIYHOM }KYPHANUCTUKE APKO NPOABAAETCA. [PAMOTHOCTb KblPrbl3CKOA3bIYHbIX
YKYpHanucTos nagaet. Ha cerogHAWHNNA AeHb orpomHasa npobaema HaTK XxopoLuero
KbIPrbI3CKOA3BIYHOIO KypHanucta. OcobeHHo ana TeneBnaeHua. OTCYTCTBYIOT yyeb-
HWKM Ha KbIPrbI3CKOM fA3bIKe MO }KYPHANUCTUKEY.

TakMm 06pasom, M3 BY30B BbIXOAAT HEAOYYEHHbIE XYpPHAAWUCTbl, nonagatot 8 CMU,
KOTOpPasa MMeeT YETKYIO MOJIMTUYECKYIO HanpasieHHOCTb U paboTatoT Henpodeccuo-
HaNbHO, TUPAXKMPYA CAYXWU, CMAETHWU, NogaBad o4HODOOKYO, HenpoBePEHHYI MHbOP-
Maumio. Monogom KypHaNUCT gaxe He 3ayMbIBaeTcA NPaBUIbHO 3TO UAU HET, MOX-
HO /1M TaK AEeMCTBOBATb UM HET, 3TUYHO /1M 3TO WM HeT. Tak KaK B CBOE BpeMs B By3e
emy He Aanu, Hanpumep, og4HO 13 6a30BbIX NPUHLMMNOB }KYPHANUCTUKU— 3TO YMEHUE
uckatb MHbopmaumio. CerofHAWHNMN KYPHANUCT He yMeeT UCKaTb MHpopmaumio. U
Oaxe He CTpemMuTca 3To Aenatb. EMy 40CTaTOYHO OAHOr0 MCTOYHMKA, YTOObI BbICTPO-
UTb BECb MaTepuan.

5. NocneactBua HenpodeCcCMOHANU3MA KYPHAIUCTOB

OfHO 13 FaBHbIX NocneacTsuin HenpodeccmoHanbHol geatenbHoct CMU 310 He-
npasuabHaA MHGOPMANPOBAHHOCTb O6LLLECTBEHHOCTU, U KaK CIeACTBUE BbICOKAA KOH-
bAMKTHOCTL 06 ecTBa. To €CcTb Y HAC HECIOXKHO NPOBECTU OYepesHOM rocnepeBopoT
WAW 3axBaT BAACTW, JOCTAaTOMHO PAcnpOCTPaHUTb CayX, KOTOPOMY Bce ByayT BepuTb.
A B yCn0BMAX, KOF4a BAACTb NMOCTOAHHO NPOUTPbIBAaeT MHGOPMALMOHHYIO BOMHY U He
ymeeT CBOEBPEMEHHO AaBaTb KauyeCTBEHHYI AOCTYMHY MHbOPMaLMio, TO CTeneHb
BO3MYLLLEHWA HaceneHus byaeT 4OCTaTOYHO BbICOKOMW. IPKUIA MpMMep Tony CUTyaunin 8
JxxeTn-oryse n HeraTus B OTHOLWEHMM «KymTopa».

Ewé ogHo nocneactene HenpodeccMoHanM3ma }KypHaaMCcToB — 3TO BO3pOCLUIas yrpo3a
6e3onacHOCTM }KypHanucTos. Ppuaom Xayc B CBOEM OTYETE OTMeYAET: « HeckonbKko
pa3 BO BpemA aKuMiA NpoTecTa, CTOPOHHWUKKN onno3numn Ata-XKypT aTakoBasn KypHa-
INCTOB, ( peyb MAET O HaMaAEeHMM Ha KOPPECNOHAEHTOB «24.Kr» [dapbto MoAonbCKyo
n «MHTepdakca» Hatanbto Sllobe3HOBY, BO Bpems pasHbIX MUTUHIOB). B To e Bpe-
Ms, NOJIMLMA HA MecTe OTKasaslacb BMewwnBaTbcA. EWE oanH cnyyal HanageHua Ha
cbémoyHyto rpynny HBT 6b1n coBepLéH 3 oKTABPACO CTOPOHbBI coTpyaHMKamm CIO. Bo
BCEX C/IYHaAAX KYPHANUCTbI NOAANN Kanobbl, HO HUKaKUX apecToB nau pazbupaTtenncts
He 6bl710 Npon3BEeaeHO».

AnekcaHap KynuHCKui, meamaskcnepT cumTaeT: «fA cornaceH ¢ Dpnaom xayc o Tom,
41O B KbIprbi3cTaHe TO/IbKO YacTMyHasa cBoboga cnosa. CBoboga €10Ba 3TO He TONb-
KO BO3MOXHOCTb YTO-TO CKa3aTb. OHa 3aK/1t04aeTca, YTO HECMOTPA Ha NOSINTUYECKYIO
npuHagnexHoctbo CMWU n ero yupegutenda, CMWU npenoctaBnseT BbICKA3bIBATbCA He
TOJIbKO CBOMM, HO M YyXKUM. Tem, KOro KpUTUKYIOT. Al Bbl Ha3BaN Hally CUTyaLMto, CBO-
6oa0W cnyxa. K npumepy, Npo MeHA MOTy YTO-TO HanMcaTb ONepuUpys CAyxamu, s no-
Tpebyto onpoBep»KeHns cornacHo cT.17 3akoHa o CMMU, n mHe Bce OTKaXKyT. 3TO O4MH
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M3 NoKasaTenel Toro, 4to cBo6OAbI C/IOBa He CyLecTBYeT B Halwel cTpaHe. an oHa
cywectsyeT popmanbHO. OHA Yy HAc BCErga UCKAaXKEHHO NOHMMANACh KaK BO3MOXKHOCTb
roBOpMUTb, BCE YTO Thbl Xo4elb. Ho 370 cB060Aa BblpakeHuA. A cBoboga cnosa nogpa-
3yMeBaeT TO, YTO He TO/IbKO OA4HA CTOPOHA MMeeT NPaBO BbICKa3blBaTbCA Yepes AaHHOe
CMMW, HO M ONMOHEHTbI. A y HAaC TaKOW BO3MOXKHOCTM HeT. Y Hac YETKoe pasgeneHue
CMMU no npuHagnexxHocTu, No narepam, No NOIMTUYECKUM NPUCTPACTUAMY.

6. PekomeHgauum

Mapat ToKoeB, npeacesatenib NpaBieHnsa obwecTBeHHOro ob6beanHeHns «KypHanu-
CTbl» BUOMT peleHne cutyaumumn B cneaytowem: «MpodeccmoHannsm »KypHaanctos B
Halel CUTYyaL MM MOKET CMacTM TONIbKO 0ByYeHUe, TPEHUHTU QN8 XKYPHANUCTOB, KOTO-
pble byayT NPOBOAUTbL CAMM }KYPHAAUCTbI. Ham nopa MMeTb LKoY KYPHANUCTUKK, Fae
ynop 6yaeT aenatbca Ha NpUBUTME NPOdECCMOHA/IbHbIX HAaBbIKOB. [paKTMKa NoKasa-
N1a, YTO Te KTO NPOXOAMA TaKoe 0byyeHMe Ha TPpeHUHrax, 6osiee WeneTuibHO OTHOCAT-
€A K Nnpodeccum, K CBOMM maTepuanamy».

AnekcaHap KynMHCKUIA, MepunasKcnepT TaKkKe CYMTaeT: «BiacTb JOMKHA KyNbTUBK-
pOBaTb CaMOpPEeryMpoBaHne, SOMKHA 3aHMMATLCA NPUBUTUEM ITOM KynbTypbl. Y no-
Tpebutena nHdopmaLmm 3Ta KynbTypa BbipabaTbiBaeTca. ECIM Mbl MOCMOTPUM Ha ToO,
KaKue TeneKaHasbl U rasetbl NOMNyAsapHbl, O4EBUAHO, YTO CMIETHUYECKUE U KENTbIE
rasetbl He NoOMynApHbl. HU B KOem c/llyyae Henb3s BBOAMTb LEH3YpYy MAWM 3aKpyuu-
BaTb XKECTKO raliku. ITo JAET KaKMe-To KpaTKoBpemeHHble 3GPEKTbI, HO YeM CUIbHEe
BN1IACTb OrpaHUYMBAET JOCTYN K MHPOPMaLMKM, Tem Bonee KECTKMM cnocobom eé no-
TOM CBEpPratoT».

Takvm 06pa3om, B KauecTBe PeKOMeHAAaL MM MOXHO OTMETUTb C/ieayloLLee:
e  MoBbllWeHUe KBaANPUKALMM KaK AeNCTBYIOWMNX, TaK U HAYMHAIOLLMX KYPHAINUCTOB;

e npoBeAeHWe TPEHMHIOB MO OCHOBAM KYPHANUCTUKN, MUPOTBOPYECKON XKypHaAu-
CTUKM U MO 3TUKE XKYPHAINCTOB;

e nogaeprKka opraHoB camoperynmposaHua CMU.

B 3aKntoyeHue, xoueTcs NPUBECTM cnoBa npesungeHTa Atambaes o CMW: «Mpwuget
BPeMs, Koraa Camum Ntogu HauyHyT BbIOWMPATb, KAKOW CaliT, KaKyro rasety untaTtb, Npou-
30MAET, ecTecTBEHHanA BpaKoBKa ra3eT, KOTOpble NUWYT Henpasay. OcTaHyTCcA raseThbl,
KOTOpble NULLYT NpaBay, KOTopble AatoT HGopmaLmio no dakTy. A cBOO 33434y BUNKY
B TOM, YTODObI rOCYAapCcTBO KaK MOXHO MeHblue Bmewwnsanoco B gena CMW. Opyroe
[eN0, MHe KaXKeTCA, YTO KaKaA-TO 3TUKA Y XKYPHAZIMCTOB AO0NKHA ObiTb. A yBEpPEH, YTO
3TOT Nepuog, NPoMAET, U HaLLM XKYPHAIUCTbl HAYHYT NUCaTb yKe bonee B3BELIEHHOY.
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Opening Remarks

By Dunja Mijatovi¢

Your Excellencies,
Colleagues,
Ladies and Gentlemen

Introduction

I am pleased to welcome you to the Third South East Europe Media Conference. | am
delighted that we could hold this event here in Tirana and be able to welcome so many
colleagues, journalists and media representatives — as well as all of you from the OSCE
field missions.

This event has become the largest regional forum of its kind for discussing and debat-
ing the key issues in media today. | am pleased that we are joined here by so many
representatives from various sectors — from practicing journalists to academics and
policymakers — all coming together to address the pressing problems affecting media
freedom in South East Europe.

Let me get right to the point. The media freedom situation has worsened throughout
the OSCE region. My Office has intervened in more cases involving media freedom vio-
lations than any previous Representative. This includes the Western Balkans.

There are many kinds of problems that media outlets and journalists face and the over-
all situation is not improving. It seems that | am always raising the same issues with
the authorities.

e Journalists being threatened, harassed, beaten and thrown in prison with
their assailants going unpunished. We have seen violent attacks and threats
against journalists across the region, such as those on Predrag Lucic and Ste-
fica Galic in Bosnia and Herzegovina and the recent assault on Olivera Lakic
in Montenegro, as well as impunity in the cases of Milan Pantic, Slavko Cu-
ruvija, and Dada Vujasinovic in Serbia. Yes, there have been advances here
and there, which | recognize, but they are hardly enough. And in the Former
Yugoslav Republic of Macedonia, journalist Tomislav Kezarovski is still being
held in detention for an article that he wrote.

e Media properties being closed and had their property damaged or confis-
cated.

e Bad media legislation being hastily drafted by national legislatures without

transparency. Bosnia and Herzegovina is in the process of introducing restric-
tions to its access to information law and the Former Yugoslav Republic of
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Macedonia has drafted a media law that could further limit free expression.
Here in our host country, Albania, in March the government adopted a law on
broadcasting that still needs to be monitored as to what extent its implemen-
tation will ensure free media and free expression.

e Media laws that do exist are being poorly interpreted and implemented.

e And civil defamation cases are piling up, often brought by politicians with the
apparent goal of closing unpopular media outlets.

What should be done?

First and foremost, political leadership must be exhibited from all sides in support of
free media and free expression. Free media does not just happen — it is forged by the
political will of elected leaders, civil society leaders, business leaders and journalists
themselves.

And, along those lines, another first step is to admit that there are problems. It is time
to stop denying the obvious. These problems do exist. Denial creates gridlock and grid-
lock blocks real progress.

Too often politicians see media as a simple element — an asset — that can be horse-
traded for other assets. This is wrong and it must change. Media is a common good,
like air and water, and it belongs to the whole society.

And, finally, there is also a strong need for journalists to engage and act together in
the spirit of solidarity. Too often, we see journalists engaging in turf battles, pursuing
personal agendas or engaging in destructive professional competition. Only last week
| was alarmed to see a court in Bosnia and Herzegovina confirm a criminal indictment
by a group of journalists against another group of journalists. Such behaviour is deeply
alarming; it undermines the already fragile professional solidarity among journalists
not just in that country, but in the whole region, as we see such battles across the
Western Balkans.

The Conference
This brings us to the reasons for this conference.

1.  We are starting off with broadcasting, public service broadcasting, regulation and
the digital switchover. The reason is obvious. Throughout our region this topic is
a “political football”; public service broadcasters across the region lack resources
and struggle for full editorial and financial independence. The digital switchover,
which has still not been fully carried out across the region, means the region risks
becoming an analogue black hole in the middle of Europe. That’s why I’'m pleased
that we are holding a master class on the digital switchover during this conference
for regulators from the region. One thing is certain: The success of public service
broadcasting in the countries of this region will be the barometer for media free-
dom.
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2.

A sound and well-reasoned legal environment is essential for media freedom.
That’s why we are devoting a session to this topic, including a discussion on the
legislative process itself: how to make it transparent and how to ensure that the
laws are effectively administered.

Meanwhile we’ll be conducting a session on the Internet and all things online —
including online regulation and threats to online freedom stemming from filtering
and blocking content. We'll also deal with the burgeoning social media phenom-
ena.

This afternoon we will follow the money, we’ll have a session devoted to transpar-
ency of ownership and those factors that affect the editorial judgment of editors
and journalists.

And at the same time we’ll explore best practices and practical considerations
when it comes to accessing public information.

Tomorrow morning you have your choice of presentations on self-regulation or
investigative reporting, both key issues in media success.

Tomorrow afternoon we’ll close with two essential topics: The possible corrosive
effect of government and party control of media through advertising revenue or
the issue of the safety of journalists, which is on everyone’s mind.

And throughout these two days a group will be undergoing intensive training in a
broadcast master class related to the digital switchover.

Allin all, | believe we have put together the most ambitious program for a media con-
ference thus far, allowing you to pick and choose those issues most vital to your profes-
sional work.

I look forward to hearing your comments at the end of our two days.

69



PRESENTATIONS

10" South Caucasus Media Conference

Thbilisi, Georgia
11-12 November 2013

70



PRESENTATIONS
Opening Speech

By Dunja Mijatovic,

Excellencies, Ladies and Gentlemen,
Colleagues and Friends,

It is a great pleasure to welcome all of you to the opening of our 10th South Caucasus
Media Conference.

For 10 years the South Caucasus Media Conference has served as a platform for the
exchange of information and experience on media issues among all three countries in
the region. We have welcomed journalists, representatives of governments, media,
civil society and academics to this unique forum to discuss topical media-freedom de-
velopments.

I want to thank the governments of Lithuania, Luxemburg, Norway, Switzerland and
the United States for financially supporting this conference.

Let me also cordially thank Georgia for being a very generous host to our conference
once again. | am especially honoured that Georgia’s Foreign Minister Maja Panjikidze is
with us today. Georgia has always been a great host, which shows the country’s com-
mitment to media freedom, as well as a sign of the excellent cooperation between my
Office and the Georgian authorities.

This 10th annual conference provides a good opportunity to reflect on and assess the
changes in the media landscape that have taken place in the region during the past
decade. It also seems to be the right time to sum up how governments are doing in
fulfilling the commitments that they have made regarding free media and free expres-
sion and to celebrate achievements and contemplate the shortcomings.

This year we are honoured to have Miklés Haraszti as a keynote speaker for our first
session. Mr. Haraszti, my predecessor as Representative on Freedom of the Media
from 2004-2010 and the ideological father of South Caucasus Media Conference, is
better positioned than anyone else to review and evaluate the major developments
during the past 10 years.

Thus, on the first day of our conference we will discuss the changing media landscape
in the region.

The next keynote speaker, Dr. Juan Barata, who has recently joined my Office as Prin-
cipal Adviser, will speak about the key factors for achieving media freedom, while our
last keynote speaker, Emir Povlakic, Head of the Division for Licensing, Digitalization
and Coordination in Broadcasting of Bosnia and Herzegovina’s Communications Regu-
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lator, will speak about opportunities, rights and responsibilities in the sphere of free-
dom of expression in the digital age.

The second session today will be a stage for government and NGO representatives to
present a short review of the media developments in their countries in the past de-
cade, focusing on policies and laws, their implementation and challenges.

At the end of day | hope we will adopt a declaration based on the discussions that take
place. | will then share it with your authorities, so the important issues we raise remain
on the agenda of your governments after the conference.

On the second day of the conference we will focus on two issues shared by all three
countries of the region: The digital switchover and media self-regulation. Together with
experts from Albany Associates, international communications experts who work with
governments and broadcast regulatory agencies, you will have ample time for small
group discussions and for sharing experiences, as well as to discuss individual cases.

The reason for focusing on digitalization is obvious: The transition from analogue to
digital broadcasting must take place in all three countries by 2015. Hence, tomorrow
you will have a chance to participate in a Master Class on the Digital Switchover.

Digitalization has the potential to expand diversity in television and radio broadcast-
ing because the digital spectrum’s capacity far exceeds that of the analogue system.
However, governments can still implement restrictive controls over a digital system in
a manner contrary to OSCE principles or cut some broadcasters out of the digitalization
process, thereby stifling pluralism. The digitalization process and the resulting digital
broadcasting environment should contain safeguards for fundamental freedoms and
ensure pluralism, and not just plurality.

The digital transition is a very complex process and represents a real challenge for
even well-developed states. On May 3rd of this year, at the UNESCO World Press Free-
dom Day, my colleagues from the UN, the African Union, the Organization of American
States and | signed a declaration calling on states to better protect fundamental hu-
man rights, including the right to freedom of expression, when managing the digital
switchover. In particular, we recommended that States:

e Reflect the overall public interest of the digital transition, including pro-
tecting and promoting the right to freedom of expression.

e Ensure transparent decision-making and involve extensive consultation
from all groups that will be affected.

e Consider diversity as mandatory in decision-making processes to ensure
a broadcasting environment that caters to all groups in society.

e  Guarantee that the transition does not promote a greater or undue con-
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centration of media ownership or control.

e Limit the cost of transition for audiences, including subsidies for poorer
households.

e  Provide public education and support throughout the transition process.

Parallel to the Master Class on Digital Switchover, on the second day of the conference
we will have a round table on self-regulation of traditional and online media.

I would like to draw particular attention to the importance of self-regulation on the
Internet.

Today, many of the 57 OSCE participating States have passed legislation or promulgated
rules that interfere with the free flow of information over the Internet — blocking,
filtering and even shutting down websites. This increased government regulation of
the Internet, however, risks the emergence of measures that repress free expression or
restrict access to information for political agendas. Therefore, my Office and | advocate
self-regulation — both online and offline — rather than strict government regulation. It
can foster ethical standards and media quality, preserve editorial independence and
can serve as protection from judicial action against the media.

I would like to thank all of you who have come to our conference.

I am also grateful to the authorities of Armenia and Azerbaijan for working with
my Office on conference preparations and wish to express my appreciation to the
international and regional experts who have joined us. Special thanks also to the
OSCE Field Offices in Baku and in Yerevan without whose hard work and support this

conference would not be possible.

I wish you all an interesting and fruitful conference, and | am eager to hear about the
problems that you are facing in your countries both here and also outside of this room.

Thank you very much.
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AsepbaiigrkaH: 10 net B nomckax ceoboapbl

MexmaH Anues,
aupektop UHPopmaumoHHoro AreHTcTBa «TypaH»

JKOHOMMUYeECKasa LieH3ypa

3a nocnepHue aecATb NET, 33 ABa NATUAETHUX CPOKa NpebbiBaHuA Nabxama Annesa Ha
nocTy npesnaeHTa, cutyauma co ceobogoli cnosa B AsepbaiigkaHe 3aMeTHO OC/IOXK-
HW/Aacb B pe3y/nbTaTe AaBneHWA npaButenbcTea Ha CMW. MHaekc cBoboabl npecchbl 3a
2012 MexayHapogHol opraHusaumm «PenopTepbl 6€3 rpaHuLy» 3adUKCUMpoBan yxya-
weHune ceoboabl CMU — AsepbaiiarkaH onycTuacsa Ha 156 cTpouKy, NponycTus Bnepes,
Benapycb (157 mecTo) B peNTUHI-1nCTe, Kyaa bbiaun BKAOYEeHbl 179 cTpaH. 3To 03Hava-
N0, yto AsepbaitgrkaH BoLen B KAaTEropmto «HECBOBOAHbIX CTPAHY.

Bbifio 6bI HEBEpPHO FrOBOPUTbL, YTO NOAUTMKA AasBiaeHuss Ha CMW Hayanacb gecaTb
neT Hasaga. McTopusa cMCTeMHOro rocyAapCTBEHHONO BMELLATENbCTBA B Meama PbIHOK
Hayanocb paHble. OTcYeT TaKoW MOAUTUKMU c/ieayeT HaunHaTb ¢ aBrycta 1998 roga
nocsie OTMeHbI B CTPaHe NOANTUYECKOM LeH3ypbl. PaHee, 6narogapa UHCTUTYTY LEH-
30POB BNACTU M3bIMAIN U3 CUFHAJIbHbIX HOMEPOB ra3eT KPaMoJsibHble MbICAU A0 UX
MaCcCOBOro BXO4a B CBET.

MNMocne oTMeHbl MOAUTUYECKOW LEH3YpPbl HakaHyHe Bu3nTa B CLUA npe3suaeHTa leiga-
pa AnveBa, Kak HeNpemMeHHOro yci0BuA ANA BCTPeYM C npesvaeHTom KanHToHom,
B CTpaHe Oblna BBeAEHa HernacHO SKOHOMMYecKas ueH3dypa. OHa npeaycmaTpuBana
YHUUTOXKEHWME OCHOB SKOHOMMYECKOW He3aBncumoctTn CMU 1 nepeBoaa Ux COCTOAHUE
bMHAHCOBOM 3aBMCUMMOCTM OT BNaCTeM.

3Ta NoAuTUKa bblna ocyuwiectssieHa no caeaywouwmm HanpasneHuAm: yCTaHOB/EHME
NO/IHOIO KOHTPOAA Ha4 PbIHKOM peKnaMbl U ee OrpaHnvyeHue, JeMOHTaXX CUCTEMbI
PacnpoCTpaHeHNA NeYvYaTHbIX M3ﬂ,aHVIV1, nosBblWeHne n3aaTteNIbCknx UeH.

OueHuBatowmiica K 1998 roay o6bem pbiHKa meaua pekiambl B 7 MJH. A0N1ApOB
6yKBasIbHO Ypes3 rof, CHU3UACA A0 2 MH. AO/INAPOB U NPOAEPKANCA HA 3TOM YPOBHE
00 2006 roga. CornacHO MeKAyHapOoAHOW HOPME pPbiHKA MeauapeKkaamMbl, OLEeHMBa-
toLLLel, TaKMM 06pa3om, cTeneHb YCTOMYMBOCTU M cBo6oaHOro paseuTtna CMU, obbem
Meana peKkiiambl A0/IKEH COCTaBAATb He meHee 1% oT BBIM cTpaHbl. B AsepbaigxkaHe
3TOT NOKa3saTesib CTabWAbHO AEPKUTCA HA YPOBHe YyTb 6onee 0,1% Ha NpoTAXKEeHUU
10 net. NpumeyatenbHo, 4to, ecan B 2006 rogy megmapeknama coctasnaana 25 miaH.
aonnapos npu BBIM 20 mapa. gonnapos, To B 2012 roay oHa coctasnana nopagka 109
MJIH. gonnapos npu BBl 75 mnpa. aonnapos. MNogaeprkaHme SToro COOTHOLWEHUA Npu
6osee Yem TPeXKPaTHOM MoBbIWeHUM BBl aBnseTca oAHUM U3 CBUAETENBCTB KOHTP-
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ONA Haj PbIHKOM.

TakKe cnenyet OTMETUTb, YTO COOTHOLLEHME YAE/IbHOIO BECA NeYaTHbIX U oHnaliH CMU
C OZHOW CTOPOHbBI U Tenepagmno B o6beme pekaambl B Pa3BUTbIX CTPAHaX Haxoamnacb
Ha ypoBHe 50:50 ¢ He3HaunTeNbHbIMM OTKIOHEHUAMK. B nocnegHee Bpemsa yalia Be-
COB CKNOHAETCA B NONb3Y NEPBOW rPynmnbl, 0cO6EHHO MHTEPHET. U Bce 3TO npoucxoauTt
€CTeCTBEHHbIM 3BOJIOLIMOHHbBIM MyTEM. B AsepbaiiaikaHe Aucnponopuma Tako-
ro COOTHOLUEHMA BEJIMKA - PbIHOK peKiiambl Tenepagmno B 13 pas npesbilaeT PbIHOK
peKknambl oHNAMH K nedatHbix CMW (100 mAaH. K 9 maH. gonnapos). K Tomy ke Hago
Yy4YeCTb, YTO peKsama KpacyeTca TO/IbKO Ha NPaBUTENbCTBEHHbIX U MPONPaBUTENbCT-
BeHHbIx CMW. B cpegHem Ha 04HO NeYyaTHOe U MHTEPHET U34aHue NpMUxXoauTca nopas-
Ka 35 TbiC. AONNAPOB B rog 6e3 BblueTa HaNoroB, KOTopble 06bIYHO CbeaatoT NopAaKa
40-50% Bcero goxoaa. Ml sTo npuTOM, YTO MPAKTUUYECKU MOAABAAOLAA YACTb U3 HUX He
peHTabenbHa. Bce 310 cBMAETENbCTBYET OT HenerasbHOM PpuHaHcnposaHun CMU co
CTOPOHbI BRacTei.

Pag neyatHoix CMW nonyyatoT nogaepKy M3 ®oHpa rocyaapCTBEHHON NOAAEPHKKM
pa3sutua CMU npu npesnaeHTe CTpaHbl BUAE FPAHTOB U €4MHOBPEMEHHON NMOMOLLN.
B 3TOoM rozly cymmbl BapbmpoBanuch ot 16 Toic. (20 Tbic. gon.) 155 Tbic. maHaTos (200
TbIC. AO/1.) Ha OAHY raseTy. Bcero nomolub 6bina okasaHa 31 rasete. B atom rogy no
YKasy npesungeHTa 6bla1 NOCTPOEH A0M ANA XYPHANAMUCTOB. TakaA NONUTUKA HECOMHEH-
HO BeeT K 3aBMCMMOCTM OT roCyfapcCTBa M YCTaHOBMEHMIO CaMOLLEH3Ypbl B npecce,
KOTOpan M3beraet KPUTUKM NIMYHO Npe3naeHTa u ero 6M3Koro okpyKeHua. Bmecte ¢
TeM, NosoKeHWe 0 GoHAEe Ha3bIBAET ero rMaBHOW 3a4a4eit GOpMUPOBaAHUM CTpaTernn
no GopMMPOBAHUIO SKOHOMMYECKOM HesaBmucumocT CMU 1 nx ceobogHOro passutuA
B TBOPYECKOM M1aHe.

Cneayrowmm cnocobom nogasneHuns ceobogbl CMU cTano paspyLlieHne cucTembl pac-
NPOCTPAaHEHMA MNeyYaTHON nepuoguKkn. dPPeKTUBHaAA COBETCKAA CUCTEMA AOCTaBKU
nepuoankmn bbina nnKBngMposaHa. CerogHsa NPaKTUYECKU B PErMOHAX HEBO3MOMXKHO
noay4aTb ra3eTbl No nognucke. Cepbe3Ho orpaHnYeHa po3HUYHaA NPoAaxa raseta cu-
CTEeMOW KMOCKOB. B cTpaHe B cpegHem Ha 17 Tbic. YenoBeK npuxoamtca 1 KMOCK npwu
3anagHbIx ctaHgapTax 1 knock Ha 1,500 yenosek. B nocenke bysosHa B npuropoge
baky, roe s uBy, Ha 60 Tbic. YenoBek NpuxoamTca 1 KMOCK. Takaa cUTyaLma cepbe3HOo
OrpaHMYMBaET AOCTYN HaceNeHMA K MHGopmaumu.

TaKyKe cnegyet OTMETUTb, YTO BbICOKME TUNOrpadcKkmne n AUCTPMBLIOTOPCKME PACXoabl

BbIHY}KAAIOT PeAaKLUM 33 HEMMEHWEM PeKlaMbl NPOAABaTh raseTbl MO BbICOKUM ANA
AszepbaligxaHa ueHam 50 LeHTOB 33 HOMep. 9Ta CTOMMOCTb HE KaXKA0MY N0 KapMaHy.

Ot cTpaxa K camoueHsype
BTopbiM HanpasneHnem 60pbbbI rocyaapcTBa NPoTMB cBOOOAbI C/I0BA CTaNo 3anyrMea-
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HWeE }KypHaNUCTCKoro coobuyectea nytem GU3NUECKOro M NCUXONOTMYECKOrO HacUAVA.

3Ta noNnTUKa CTana NPoABAATb cebA cMcTeMHO TaKkKe ¢ KoHua 90-x rogos 1 Hanbonee
KOJIOPUTHO NPOABMAACH B roAbl Npe3ngeHTcTea Mabxama Annesa, 4o 6b110 OTMEYeHO
OBYMA KpalHUMK daKTamu - youncTBamu pegaktopa }KypHana « MoHUTop» Inbmapa
lycenHoBsa B 2005 roay n nybamumncta Paduka Taru 8 2011 roay.

RYpPHaNMUCTCKue opraHmMsaumm, B TOM YMcae OTe4eCTBEHHbIe, Takmne Kak MHCTUTYT npas
Meama GUKCMpPOoBanM COTHU GaKTOB GU3MYECKOTO U MCUXOIOTUYECKOTO AaB/EHNA Ha
KypHanuctos. HypHanuctbl B AzepbaliakaHe paboTatoT B aTmocdepe cTpaxa 3a CBOH
6e30MacHOCTb M YacTo MOABEPraloTCA AaBNEHUIO, TOBOPUTCA B UccnesoBaHuu «lpa-
BOBOE NosioXKeHue meama B AzepbaigykaHe-2012» UHcTUTyTa Npasa megua (UMM).

«OyeHb YacTo B AsepbaiigskaHe xKypHanuctam ns CMMU, KpUTUKYHOLWNUX BAACTU, NpU-
xoputca 6ecnokonTbCa 3a CBOK 6e30MacHOCTb, @ MHOT4A M 3a M3Hb. 60 B CTpaHe
He chopMMpPOBaHA NpPaKTMKa 3PPEKTUBHOIO pacc/iefoBaHUA MOKYLWEHUN Ha KypHa-
MCTOB, GpaKTOB PU3MYECKOTO M NCUXONOTMYECKOro AaBaeHuA. Takasa cuTyauus 3anyru-
BAEeT XXYPHANANCTOB, CAEPHKUBAET UX OT KPUTUYECKUX CTAaTEM U paccnesoBaHNNy, roBo-
pUTCA B OTYETE.

Mo aaHHbIM UMM, B 2012 roay B AsepbaingKaHe *KypHaUCTbl, N0 MeHbliel mepe, 60
pa3 nogBepraancb GpU3NYEcKoMy U NCUXOOrMYECKOMY AaBNEHUIO, YIPO3aM, CEXKKe,
HE3aKOHHbIM 33ZleP’KaHUAM, TEXHUYECKMM NPenATcTBUAM. Peub MaeT o coTpyaHuKax
M3BECTHbIX CBOMM KPUTUYECKMM OTHOLWeEHWem K Baactu CMMWU - asepbaiigrkaHcKkomn
cnyx6bl «Pagmo «CBoboga», raset «Asagnbir» n «EHM MycasaT», areHTcTBa Turan u
online-TenesnaeHuna «O6beKTUB TB», OTMEYatOT aBTOPbI UCC/Ief0BAHUA.

Mo nHpopmavmm UMM, HecMoTpA Ha HaYao0 paccnefoBaHUM No pakTam AaBNeHMA Ha
YKYPHANUCTOB, HW OAHO U3 HUX He BblNI0 AOBEeAEHO A0 KOHLA, U HUKTO He Bbln HaKasaH
3a 970. TaKKe [0 CUX NOop He HalgeHbl BUHOBHblE B yOUICTBAX raBHOro peaakTopa
*KypHana «MoHuTop» dnbmapa lyceltHoBa B mapTe 2005 roga u nybavumcta Padura
Tarun B HoAbpe 2011 roaa.

B 2012 roay no pasnnyHbiM 06BUHEHUAM, BKIOYAA FOCYAAPCTBEHHYIO M3MEHY, BbIMO-
raTeNbCTBO B3ATKM, NPeBblLEHNE AOKHOCTHbIX MOJIHOMOYUIA U HE3AKOHHOE XpaHe-
HWe HapKOTMKOB 6binn apecTtoBaHbl 10 KypHanucToB. HecmoTps Ha To, YTO B KOHLE
2012 roaa HeKOTOpble M3 XKYPHAAUCTOB BblIM NOMMNOBAHbI, CEMb YE/I0BEK BCe elle
OCTalOTCA B 3aK/IIOYEHUN.

OcyXKAeHbl N UNN OXUAAKT NPUroBOPa 7 KYPHANUCTOB: PeaaKTop rasetbl «Xypan»
ABa3 3eiHannbl, He3aBUCUMbIW XypHanucT Papamas Annaxsepgues (Hospysorny),
KYPHaNUCT 13 Yaskapckoro paioHa Pyap lyceltHoB, peaakTtop rasetbl «Tonbiwm Cago»
Xunan Mamegos, obospeBaTtens «EHM MycaBat» Todur Arybay (Takke 3amnpes nap-

76




PRESENTATIONS

™K «MycaBaT»), pefaKkTop caiTa azadxeber.org Huaskat Anves n pefakTop caiita xe-
ber44.com Apas lynues.

YacTo gaBnieHMe Ha *KYPHAZIMCTOB CBA3AHO C BTOPXKEHMEM B UX YACTHYHO KM3Hb. B 2012
rogy B MIHTepHeTe 6blM PacnpPoCTPaHEHbl CHATbIE CKPLITON KaMepol Kaapbl UHTUM-
HOM KM3HW KYPHANCTKM asepbangKaHckol cnyxbbl «Pagno «CBoboaa» Xagmaxu
Mcmannosoii. 1o sToro 66111 NokasaHbl N0 NOAKOHTPOABLHOMY NPaBUTENBCTBY TENEKa-
Hany «Jlnaep» Kaapbl MHTUMHOW }KU3HWU COTPYAHWUKOB rasetbl «A3aapir» Hatura Agu-
nosa v Typana Anuesa, rosoputca B otyete UMM.

Ewe ogHum cnocobom pgasneHuns Ha CMU aBnaeTca KpynHble cygebHble wpadsl, npu-
3BaHHble HAHOCUTb Cepbe3Hble PUHAHCOBbLIE MOTEPU KPUTUKYIOWMM Mmeamna. OHM npa-
KTUYECKW BbIMONHAIT PONb LEeH3Ypbl. U3 roaa B rof peryiapHo Ha M34aHuA nogatot
cyaebHble UCKM C NPUTA3AHUAMM Ha BbICOKME cyaebHble WwTpadbl YUHOBHUKM, Aeny-
TaTtbl. B 2012 roay 66110 nogaHo 35 cyaebHbix uckos no audpdamaumm. Bonblie Bcero
NnofaBaNunCh *Kanobbl NPoTUB raseTbl «A3aanbiry, «EHKM MycaBaTt», «Xypan» u «ltoH-
nem xabap». Bcero notpeboBaHbl ¢ raseT 5 MIH MaHaToB (OKono 6,4 MIH 40NNapoB),
Ha MeZua CyAamm BO3/10XKeHbI BbiNAaTbl 061wei cymmont 200 Tbic. MaHaTOB (0Ko10 256
TbIC. JONIAPOB).

TakKe NPOTUB }KYPHaANMUCTOB BblI0 NOAAHO CEMb UCKOB B NOPAAKE YAacTHOro o6BuHe-
HuA c TpeboBaHMeEM MPUBAEYb UX K YIONIOBHOM OTBETCTBEHHOCTU 33 OCKOp6aeHuA U
KneBeTy, NpaBAa, CyAbl He YA0BNETBOPWUAM UX. Bnactu npesnoyMTatoT apecToBbiBaTbh
KYPHAZIMCTOB MO BblAYMAHHbIM 0OBUHEHUAM XYIMTAHCTBO, MPOAAXKa HAPKOTMKOB, Bbl-
MOraTenbCcTBO. TeM CamMbiM OHW XOTAT AEMOHCTPMPOBATh, YTO B AsepbaiiakaHe HeT
npobaembl guddamaLmm U OTTATMBAIOT NPUHATUE 3aKOHA O ee AeKPUMUHANAN3aALMN.

YKecToueHue 3aKoHogaTenbCcTBa B ob6nactn andppamaumm

HecmoTpA Ha cyllecTBeHHOe pa3BUTME 3aKOHOAaTeNbCTBa B 06nacTu cBoboapl camo-
BblpaxkeHus B 2000-e roabl, B 2012 rogy 6binn BHECEHbI YXKecToyatlowme M3MeHeHua
B 3aKOHbl O MNOAY4YEHMU UHDOPMALMU, TOCYLAPCTBEHHOM PErnCTpaLmn PUANYECKUX
ML, MU KOMMepyecKkol TaviHe. CornacHO nonpaBKam, 3anpeLLeHo BedeHue ayamo- m
Buaeo3anucu 6e3 paspelleHna nnua, BBEAEHO BHECEHME ONaTbl 33 NONYYEHNE HEKO-
TOPbIX BUAOB UHPOPMALLMM, K KOMMEPYECKOM TallHe OTHECEHbI peecTpoBble CBeAeHUA
0 B/AagenbLax opuandeckux nuu,. MNocnepHee HoBOBBeAEeHUE B 0COBEHHOCTU CTano
3aTPY4HATb NPOBEAEHME XKYPHAZIMCTCKUX paccaefoBaHWU.

B 2013 rogy cuTyauma yxyawanacb. Mpogonkunnack npakTuka cyaebHoro npecnego-
BaHMA XypHanuctos 1 CMW. OgHako, no cpasHeHuto ¢ 2008-2010 rr. cokpaTuance
WCKM O MPUBAEYEHUN KYPHANIUCTOB B NMOPALKE YAaCTHOIO YrosoBHOro ob6sMHeHUA. B
nepsom nonyrogum 2013 r. 3 36 UckoB NPOTMB }KypHanuctos n CMW TakoBbIx 6bii10
4. B 7O Ke Bpems, pacTyT AeHexHble WwTpadbl XKypHAAMCTaM 32 MOPabHbIN yuiepb u
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YpOH aenosoi penytauun. B nepsom nonyroguu 2013 r. cyasl 06s83anm KypHaNAMcTos
1 Meama BbINAaTUTb McTuam 91 Tbic. MaHar.

Kpome Toro, K yCNOBHOMY HaKa3aHWIO MPUroBOPEHbI }KypHAAUcTbl U3 NfybuHCKoro Te-
nesuaeHus Byrap loHaros v 3ayp lynves, a TakXke yypenuTesnb rasetbl «[toHAem xa-
6ap» WupuH Oxkadapu. MpoponkaeT ocTaBaTbCs OTKPbLITbIM Yro/IOBHOE A0 MpOo-
TnB penopTepa NCBP MexmaHa lyceliHoBa. ApecToBaHbl 3a Ny6ankaunmn B UHTepHeT
6norepbl: Pawag PamaszaHoB n UnbkuH Pyctamsage. Mutenb JIaHKkApaHa LWawr Araes
apecToBaH Mo 06BMHEHMIO B HAPKOTMKAX, Noc/ie ero Buaeo obpaleHmsa B IHTepHeT 06
n3buneHnn ero pebeHKa B WKose. Ewe ogHol npobnemoli ABNAETCA He pacciefoBaHue
$aKkToB PM3MYECKOro Hacuama NpoTmMB KypHanauctos. Co ctopoHbl UMM 3adumkcmnpo-
BaHO 47 TaKMX C/ly4aeB, B TO BPeMA KaK rof Hasag ux 6obino 30.

JocTyn K nHpopmaLmm }KypHanuctos yxyawmnca. U3 50 nHGopMaLMOoHHbIX 3anpocoB
B Pa3/IMYHble BEAOMCTBA, TO/IbKO Ha 19 6blIM AaHbl OTBETHI, U3 KOMX TOIbKO NATb OTBE-
Tbl MO cyuwectsy. B 20 cyyasx *KypHaUCTbl OCNOPUAM He NpeaocTaBneHne MHGopMa-
umm B cyaax. MNMpu stom dpakTnyeckn besgeiicteyeT oMOyACMEH MO NpaBaM YE/0BEKa,
Ha KOTOPOTO B NPOLL/IOM rogy 6bi1n BO310XKeHbl GYHKLUUN MUHOOPMALIMOHHOTO OMbYA-
CMeHa. ITOT MexaHM3M 3alUMTbl NPaB rpaXkaaH Tak U He 6bin chopMMpPOBaH.

Cyapbl B 0630pHbIN Nepuog, He yAOBAETBOPUAN HU OAMH U3 UCKOB Ha OTKa3 O npepo-
CTaBNeHUN MHPOPMaLMK. BonblumMe HapeKaHWA BbI3bIBaeT M on-line npo3payHocTb ro-
CyAapCTBEHHbIX OPraHOB, KOTOpaa B cpefHeM coCTaBnaAeT meHee 25%. 3To o3HauvaerT,
YTO OHW BbICTABAAIOT HA CBOWX CalAiTax TO/IbKO YeTBEPTb MHPOPMALMM, Nogexallein
pacKpbIThto. Mpn 3TOM, CBEAEHMA O PAaCXOA0BAHUMN OIHOAKETHLIX CPeACTB U UHOMN dU-
HaHCOBOW AeATENIbHOCTU, KaK NPaBu/Io, He PacKpbIBaeTCA.

HacrynneHue Ha UHTepHeT

B nocnepHue rogbl Bce 6onbluee pa3sutue nonayyaet UHTepHeT. Mo oduumanbHbim
LAHHbBIM, AOCTYN K MHTEPHETY ecTb y 60% Kutenei AsepbaligrkaHa, xoTa ata ymopa
OCMNapuBaeTCa MHTEPHET aKcnepTamu. MpesnaeHT Unbxam Anves B 06paLleHnn K me-
*AyHapogHom HakmHckomy MHTepHeT Gopmy B MPOL/IOM roAy OTmevan, uTo B Asep-
6angykaHe cylecTByeT cB0604a MHTEPHETA U TbiCAYM BOrepoB cBOHOAHO OCYLLECTB-
NIAKOT CBOIO AeATEeNbHOCTb B a3epbaiiaKaHCKOM MHTEPHET-NPOCTPaHCTBE.

OfHaKO COMMacHO exeroaHoMy OT4YeTy NpaBo3alLMTHOM opraHun3aunmn Freedom House
0 cocToAHUM NHTepHeTa B 60 cTpaHax mupa AsepbaiiaKaH 3aHAN 39 MecTo M NpU3HaH
YaCTUYHO cBOHOAHOM CTPAHOW B 061aCTN MHTEPHET.

B AsepbaigaHe nmeloTcs apecTtoBaHHble 610repbl U aKTUBUCTbI, NPOBOAATCA Knbe-

paTaku Ha KPUTUKYIOLLME BAACTU CaiiTbl, NEPENMUCKA Nosb3oBaTeseil AOCTyMNHa cheL-
cny:k6am M ee 4acTo MPeabABAAIOT rPaXaaHam B KayectBe 06BMHEHMA, 3aKOHOAA-
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TeNbCTBO 3a BbICKAa3blBaHUA B MIHTEPHET yXKecTo4yaeTcAa, rOBOPUTCA B OTYETe.

KauecTBo MIHTepHEeTa HU3Koe 1 0COBEHHO B PerMoHax U OHO B Noc/ieaHee Bpems CTalo
pe3Ko yxyalwaTbcs. Bce 3TV BbIBOAbI MOATBEPKAAOTCA B OTYETE MHOTOYUC/IEHHBIMM
baKkTaMn 1 KOHKpeTHbIMK cnydyaamu. Hago oTmeTuTb, Yto [py3ua 3aHAna 12 mecto,
a ApmeHua 17 mecTo, olyTMmo onepeauns AsepbangKaHa no ceobose MHTepHeTa.

«B AsepbaiiarkaHe y ntogen ectb NPaBo N0/1b30BaTbCA MHTEPHETOM, HO OHWU HEe MOTYT
cBO6OAHO NMCaTb O TOM, O YEM XOTAT. B peasibHOCTH, N0/Ib30BaHNE MHTEPHETOM MOXET
NPMBECTM K HaKasaHWio. B AsepbaligyaHe Ntoan KUBYT B MOCTOAHHOM CTPaxe — OHU
60AaTCcA noTepsaTb paboTy, AMWKNTbCA poauTenei n 6amMsknx apysei. Ecam Bbl HallaeTe
B cebe cmenoctb He 60ATbCA, TO 3a 3TO NPUAETCA 3aNNaTUTb BbICOKYHO LIEeHY», CKa3an
6norep 3MMuH Munanu, kotopbiit B8 2009 roay 6611 NPUTOBOPEH K ABYM C NOJIOBUHOM
rofam THOPEMHOFO 3aK/Il0YEHUM 33 TO, YTO BbIIOXKWA B CETb BbICMENBAN YUHOBHUKOB B
BMEOPONUNKE «Npecc-KoHbepeHLMsa C 0CIOMY.

Mo AaHHbLIM MeCTHOW opraHusaumm MHCTUTYT cBoboabl M 6e30NacHOCTU PenopTePOs,
No MeHblUEe mepe, AecATb Yes0BeK BblIN apecToBaHbl 33 TO, YTO OHW NUCANN B UHTEP-
HeTe. CBeXMI ciydalt baorep v YneH onno3nLMOHHOTO MONOAEKHOIO ABMKeHNs NIDA
3ayp lypbaHAbl, KOTOPbIN CYMTAET, YTO OH U ero ToBapulM BblAN apecToBaHbl M3-3a
CBOEl AeATeNbHOCTU B CeTU. 29 CeHTADPA NOANLENCKME COOBLNAN eMy, YTO OH MNoAa-
JIEKUT apecTy 3a NepecevyeHne «KPacHol IMHMM». MN3-3a OKa3aHWA CONPOTUBAEHUSA BO
BPeMA 334eprKaHns oH bbln apecToBaH Ha 15 cyTok.

TeHAeHUMA No orpaHnyeHunto ceoboabl cnosa B MHTepHeT coxpaHseTtca. Mpe3naeHT
AzepbaiigxaHa Nnbxam Anves 4 noHA noanucan 3akoH «06 nameHeHuax 8 Yronos-
HOM Kogekce AsepbangKaHCKol PecnybanKkn», NPUHATOM NapiamMeHTOM CTpaHbl 14
mas. lMonpasku B YK npeaycmaTpuBatoT YyronoOBHYHO OTBETCTBEHHOCTb 3@ K/EBETy U
ockopbaeHua, pacnpocTpaHeHHble B 106anbHoOM ceTw. Mo TAXKECTU HaKa3aHWI Knese-
Ta W ocKopbaeHns B IHTEPHETE NPUPABHEHbI K TAKUM Ke AeAHUAM B peaibHOM MUpe.

Takum obpasom, B HOBOW pefakumum B cTaTbe 147 (kneBeTa) faeTca cnegytollee onpe-
peneHune knesete: «PacnpocTpaHeHMe 3aBeLOMO /IOMKHbIX CBEAEHMW, MOPOYALLUX
YecTb U AOCTOMHCTBO APYrOro IMLUA UK NOAPbLIBAOLWMX ero penyTaumto B Ny6aMyHOM
BbICTYNAEHUKN, NYBAMYHO AeMOHCTPUpYytowemcs npounssegernn, CMU, namn maccosomn
[EMOHCTPaLMM Ha MHGOPMALLMOHHBIX pecypcax B UHTepHeTe».

Mpw 3TOM CaHKLMM CTaTbW OCTaloTCA HeM3mMeHHbIMM - WwTpad ot 100 ao 500 maHarT (ot
127 po 637 ponnapos) nnbo obuecTBeHHble paboTbl go 240 yacos, 1Mbo ncnpasu-
TeNbHble paboTbl 40 04HOTrO roaa, MMbo nuweHue ceoboabl Ha WecTb mecaues. Knese-

Ta B COBEPLUEHMM TAMKKOrO NPEeCTynaeHus Kapaertcs weHnem cBoboabl 40 Tpex fieT.

B HoBOW pegakuum ctatbm 148 (ockopbneHue), OCKopbAEHNEM CUMTAETCA KYHUMKEHWNE
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YecTn U JOCTOMHCTBA APYroro /ML, BbipaXKeHHoe B HEMPUINYHOU GOpMe He TOIbKO
B NYB/JIMYHOM BbICTYNIEHUN, MYBAUYHO AEMOHCTPUPYLOLLemcA npoussegeHumn, CMU,
WM MACCOBOM AeMOHCTPALMK Ha MHOOPMALMOHHbBIX pecypcax B IHTepHeTe».

B 37Ol CTaTbe CaHKUMA TaKKe OCTaeTca npexHen - wrpad ot 300 go 1000 maHat (oT
382 po 1275 ponnapos) nMbo obuiecteeHHble paboTbl go 240 yacos, MM60O UCNpaBu-
TeNbHble paboTbl 40 O4HOrO roga, NMMbo AnweHne ceoboabl A0 WECTU MecALEB.

MHMUMaTOPOM BHECEHWs MOMNPAaBOK B YrosOBHbIN KOAEKC BbICTyNWAa reHepasbHas
NPOKypaTypa, MOTMBMPOBABLLAA 3TO HEOBXOAMMOCTbIO MMETb CPeacTBa A4 3alym-
Tbl YeCTU U AOCTOMHCTBA rpa*kaaH B MHTepHeTe. W Bce 3TO npoucxoanno B «log
MHTEPHET-KOMMYHUKaUU», KOTOpbIN 6bin 06bsaBaeH npasutenbcteom B 2013 rogy.
KommeHTapuii U3NULWHWIA.

B cTaTbe MCNO/1b30BaUCh AaHHbIE:
e  UHbopMauMOHHOro areHTCTBa TypaH
MHcTuTyTa Npas meauna
MHcTUTYTa cBo6OAbI M 6E30MAaCHOCTU KYPHAZINCTOB,
doHpaa rocygapcTBeHHOM noaaepKku passmutna CMU npu npesmaeHTe AP
MNopTtana «KaBKasckuit ysen»
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B Asepb6aiiaxaHe cdpopmunpoBaHbl Heobxoaumbie ycnosusa ana obec-
neuyeHusa ceoboabl BbiparkeHUsa u uHpopmauum

Byrap Anwues,
PykoBoauTenb cektopa no paborte co CMU n nHpopmaLMOHHBIMU CTPYKTYpPaMM
[enaptameHTa 06LeCTBEHHO-NONUTUYECKMX BONPOCOB AAMUHUCTPaLuK Mpesu-
OeHTa

Mpexae Bcero, MHe xoTenock 6bl No3apasutb Oduc npeacrasutens OBCE no ceoboae
CMMU c tobuneem HOxkHOKaBKascko KoHdepeHumm, TakKe nobnarogaputs PyKOBOAN-
Tens 3Tol CTPYKTYpbl rocnoxy JyHa MuATOBMY 3a BECOMbIV BKAaA, B AeN0 AeMOKpa-
TUYECKOro PasBUTUA HOXKHOKABKA3CKOro MeaMMHOro NpocTpaHcTea. Cumntato, 4to KO-
HOKaBKa3cKan KoHdepeHuus no Bonpocam CMMU sBnsetca adpdeKTMBHOM NAoLLaAKON
AnA 0bCyKAEHMA HACYLLHbIX BONPOCOB U Haboneswwux npobnem passutua cesoboabl
cnoBa, MHGOPMaLUK 1 cpeacTB MAacCcoBON MHGOPMALMK B HALLIMX CTPaHaX.

B 3akntountenbHom AkTe CoBellaHma nNo 6e3onacHOCTM U coTpyaHuyecTBy B EBpone,
MHaye roBops, XenbCMHKCKOM 3akntountenbHom AkTe 1975 roga 6binM nepeynciieHsl
NONOXKEeHUA, Kacatowmecs cBoboabl BbIpaXKeHUA U CpeacTB MaccoBol nHdopmaumu. C
TeYeHMEM BPEMEHU U C YH4ETOM HOBbIX Peanuii robanmsaumm rocyaapcrsa-y4acTHUKK
B Pas3/IMYHbIX BCTPEYax, a B nocnegHue rogbl Ha ypoBHe BcTpey CoBeTa MUHUCTPOB
pacwmpuan pamkm sTux 0b6a3atTenbcTs. HoBble AONONAHEHUA OTOOPANKAIOT Te N3MeHe-
HUSA, KoTopble npoucxoanT B coepe CMU He TonbKko B pernoHe OBCE, HO 1 BO Bcem
Mupe. AKKyMynunpya TpeboBaHUA XeNbCUHKCKOTO 3aKN0UMTEeIbHOrO AKTa MOMKHO CKa-
3aTb, YUTO 0becneyeHne cBoboabl BbIpaXKEeHUA, UHPOPMALMM, NeYaTH, yaydlweHue yc-
N0BUIA paboTbl }KypHANMCToB, obecneyeHme 6e30MacHOCTU UX AeATeNbHOCTH, cBoboaa
BbIPAYKEHUA U AOCTyNa B MHTEPHET ABNAIOTCA OCHOBHbIMW 06A3aTeNbCTBAaMMU CTPaH-
y4yactHmkos OBCE.

CuMTalo, YTO CeroAHAWHAR KOHPepeHUNA ABNAETCA BaXKHOW YacTblo AeATe/IbHOCTU
Odwuca npeacrasutens OBCE no ceoboge CMMW, HaueneHHoM Ha npoaBukeHue ceobo-
Abl v naopanmama CMU 1 okazaHWe NOMOLLM OXKHOKaBKa3CKMM pecnybivMKkam B aene
peanunsaumm 0b6A3aTeNbCTB B 3TOM cdhepe.

Mcxoasa u3 BbllecKasaHHOro, XOTe0Ch bl NoAYEePKHYTb, YTO OFPOMHBIN OMbIT B chepe
obecneyeHuns GyHAaMeHTaNnbHbIX cB06OA, B TOM Uncne u cBob6oabl BbipaXKeHNs, UH-
dopmaumn, meana, HaKOMNEHHbIN B Xxof4e paboTbl COOTBETCTBYHOWMX CTPYKTYp OBCE,
MMeEeT Ba)KHOe 3HauyeHue AN CTPaH, NPOBO3IacMBLLME CBOKO HE3aBMCUMMOCTb nocse
pacnaaa CCCP, B Tom uncne u ana AsepbaiiarkaHckon Pecnybavku.

MNocne I'IpMOﬁpeTeHMﬂ HEe3aBMCMMOCTM U B 0COBEHHOCTM 3a nocnegHue 10 net B Asep-
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baligyKaHe NPUHATLI BaXKHble Mepbl B Aene obecneyeHusa csoboapl c/10Ba, Nevyat u
MHbOpMaLMK, CO34aHA COOTBETCTBYIOLLLAA 3aKOHOAATeNbHan 6asa cpeacT8 MaccoBOM
MHGOPMALMK, YKPEN/IeHa ero matepuasbHO-TEXHUYeCcKaa 6asa, chopMmUpoBaHbl He-
06X0AMMble NOAUTUYECKME YCOBUA A4 NAOPAAN3Ma MHEHUIA U TONEPAHTHOCTM.

B KoHctutyumnmn AsepbaitgrkaHckon PecnybanKku 3akpenneHbl NonoxeHuna o ceoboge
cnoBa 1M MHOOPMaLUK, NPABO KaXK[Oro Ha MoayvyeHWe u pacnpocTpaHeHune MHbOop-
maumn. B 1998 rogy oTMeHa LLeH3ypbl COOTBETCTBOBAJIO FeHEPasibHOM NepcnekTuse
pa3BuTMA AsepbangkaHa Kak AEeMOKPATMUECKOro 0bLWwecTBa. ITM NOMOKEHUSA, Npea-
YCMOTpPEHHble B 3aKOHOAATE/bCTBE CNocobCcTBOBAAN Pa3BUTMIO HesaBucMMbIx CMU,
NonHocTblo obecneunnn rpaxaaHam cBoboay BblpaxKeHUsAs MHEHWI, cnoBa U MHOOP-
MaLuK B COOTBETCTBUM C MEXKAYHapOAHbIM npaBom, ob6o3HauyeHHbIM B [eknapaumm
OOH no npaBam yenoseka.

B 2000 r. ynpa3gHeHne MuHuUCTepCTBa Nevaty n MHbopmaumm 03Havano oTkas oT no-
JINTUKM TOCYOAPCTBEHHOIO peryanposaHua geAatenbHoctu CMUW. Mocne storo 8 2003
rofy Brnepsble B MOCTCOBETCKOM MPOCTPAHCTBE Ha NEPBOM Cbe3fe }KYPHANUCTOB Obin
yupexaeH CoBeT No npecce Kak opraH camoperynnposaHma CMW. CnegyeT oTMeTUTb,
yto CoBeT no npecce AsepbangKaHa yupexaeH pefakLumMaMM raseT, }KypHaoB u XKyp-
HaMUCTCKUMU OPraHU3aunamun.

B nekabpe 1999 r. 6bin npuHAT 3aKoH AsepbaliarkaHckoin Pecnybankm «O cpeactBax
maccosoi MHbopmaunn». B uenax obecneyeHna cooTBeTcTBUS 3akoHa 06 CMMU Espo-
NemcKoM KOHBEHLMM O 3alLMTe NPaB YeNo0BEKA U OCHOBHbIX cBO6OA, B COTPYAHMYECT-
Be ¢ CoBeTom EBponbl B JaHHOE 3aKOHOAATENbCTBO ObII0 BHECEHO PAA U3MEHEHUA.
B 2001 rogy mapnameHT NPUHAN B HOBOM pefakumm 3akoH «O cpeacTBax MacCcoBOM
MHGOPMALMUY, KOTOPbIW B MOJIHON Mepe OTBEYAET AEeMOKPATUYECKUM CTaHAAPTaM U
obecneunsaet ceoboay cnosa, UHpopmaumm u CMU.

B COOTBETCTBUM C MEXAYHAPOAHbIMU CTaHAAPTaMK U B TECHOM coTpyaHuyecTse ¢ Co-
BeTom EBponbl 6bin paspaboTtaH 1 B 2002 rogay npuHAT 3akoH «O TenepagmoseLla-
Hum». B 2003 r. 6bIn co3aaH HaunoHanbHbIM COBET TENEBUAEHUA U PAAMO, KaK He-
3aBUCUMbIN OpraH, peryanpyrolmin paboty B faHHol cdepe. Mocne peopraHmsaumnm
focynapCTBEHHOTO TeNeBUAEHMSA U Paamo Ha ero base 6610 co34aHO 3aKpbiToe AK-
umoHepHoe ObwecTteo. B 2004 roay 6bi1 NPUHAT «3aKOH 06 06LLLECTBEHHOM TeNeBu-
neHun» n ¢ 2005-ro roaa B AsepbaiiarkaHe Havan GpyHKUMOHMpoBaTb ObLecTBEHHOE
TenesugeHue.

[ns nonHo peanvsaumnm npas XKypHaAAUCTOB Ha NofyYeHne nHpopmaumm 8 2005 roay
yKkasom Mpe3naeHTa AsepbaingkaHa 6ol yTBepKaeH 3akoH «O gocTyne K nHpopma-
uun». B pa3paboTKy AaHHOrO 3aKOHOMPOEKTa BblIn NpUBAEYEHbI SKCNEPTbI BeAyLLMX
YKYPHANUCTCKUX OpraHu3aumii, a skcneptamu Cosetom EBponbl 6bina nposeaeHa co-
OTBETCTBYIOLLAA SKCNepTM3a. B utore 3akoH nonyunn 6onbloe ogobpeHne Kak mecT-
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HbIX, TaK W eBPONENCKMX IKCMEePTOB U CYUTAETCA OAHMM U3 NPOrPeCcCUBHbIX aKTOB 3a-
KoHoAaTenbcTea B EBpone.

Mocne NPUHATUA AaHHOTO 3aKOHA BO BCEX OpraHax rocyapCTBeHHON Bnactu 6biaum co-
34aHbl npecc-cny*Kbbl, a B nocnegHee spema BefyTca paboTbl MO HanaXKMBaHUIO pa-
60Tbl CTPYKTYPHbIX OTAEN0B, OTBEYAIOLWMX 33 NpeacTaBneHne nHpopmaumm. Ocoboe
BHUMaHMWe yAenaeTcA COBEPLUEHCTBOBAHWUIO WHTEPHET PecypcoB rocyAapCTBEHHbIX
OpPraHoOB U HanaxuBaHue nx paboTbl B COOTBETCTBMM C 3aKOHOM «O gocTyne K nHpop-
Mauum». KoHeuyHo, B 9TOM cdepe y HaC NOKa OCTAOTCA HEAOCTATKMU, HO Camoe F1aBHoe
TO, YTO NOCPEACTBOM HOBbIX HOPUAMNYECKMX aKTOB U HEMOCPEACTBEHHO NPaKTUYECKUX
MepOonpUATMIA Mbl CTPEMMMCA eLle 6obLe YIPOCTUTb JOCTYN 06LWEeCTBEHHOCTU U Me-
ama K nibopmaumu.

MMmeHHo ¢ uenbto obecnevyeHns NPo3payHOCTH, NOAOTYETHOCTH, yHacTMA obLLecTBEH-
HOCTM B AeATENIbHOCTU FrOCYAapCTBEHHbIX opraHoB B 2012 roay Mpe3snaeHT Asepbaii-
O)KaHa yTBepAnn HauMoHanbHbIM NAaH COAeNCTBMA OTKPLITOMY MPaBMTENbCTBY Ha
2012-2015 roabl. B noKymeHTe NpeayCMOTPEHbI TaKMe BarKHbIe 33[a4M KaK ynpoLie-
HWe AocTyna K MHbopmaumu, perynapHoe MHGopmupoBaHue obLecTBEHHOCTU O Ae-
ATENbHOCTU rOCYAAPCTBEHHbIX OPraHOB, YCOBEPLUEHCTBOBAHME €ANHOW 3/1EKTPOHHOW
6a3sbl LOPUANYECKMX HOPMATUBHbIX aKTOB, pacllMpeHne yvyactTusa obLecTBEHHOCTU B
OeATeNbHOCTU FOCCTPYKTYp, obecneyeHne NPO3pPaYHOCTU OPraHOB BAACTM OCYLLECTB-
NAWUX GUHAHCOBBIW, HANIOFOBbIN KOHTPO/1b, MOBbILLIEHWE NPO3PaAYHOCTU B chepe Ao-
6biBatoLLEN MPOMBILWNEHHOCTU U T.A.

3a nocnegHue 10 net 6blIM NPUHATBI BaXKHble peLleHnn B chepe yCcOoBEpPLUEHCTBO-
BaHWA MaTepuanbHoO-TexHuyeckon 6asbl CMMW, nosbiweHnA npodeccrnoHanmnsma
YpHanuctos 1 obecnevyeHns nx coumanbHoM 3awmnTbl. Tak, B 2006 rogy MpesnaeHT
AszepbaligxaHa usgan Ykas o norawexun gonra CMU un3gatensckomy gomy «Asep-
6angykaH» Ha cymmy 450 Tbic. gonnapos CLLUA 3a cyeT rocypsapcTBeHHOro brogkeTta.
HauunHasa ¢ 2005 roga eXerogHo B AeHb HaLMOHAAbHOM MeyvyaT, rocysapcTBO OKasbl-
BaeT peAaKumnsam pas3oBoto GUHAHCOBYO NOAAEPKKY B 3HAUMTelbHOM 06beme. B 2010
rofy € uenbto obecnevyeHns KypHaNCTOB KUNbEM NPaBUTENbCTBO BbIAEANAO 5 mun-
nnoHoB eBpo. B 2013 roay 156 KypHanucTtoB bblan obecrnevyeHbl KBAPTUPOM, a TaKkKe
6b1n 3an0eH GyHAAMeHT HOBOro 3aaHuAa ansa npeactasuteneit CMU Ha 240 kBapTup.

C uenbto passutma ceoboabl cnosa M MHopmaLmm n Hesasmucumoctn CMU B 2008
rogy 6oina yTBepXKAeHa “KoHuenuma o rocyaapcTBeHHOM nogaepKke passutua CMU
B AsepbangkaHckol Pecnybnaunke”. OCHOBHOI UEeNto rocyaapCTBEHHON MOAAEPHKKM
CMMW asnatotca yrnybaeHue passuTus ceoboapl coBa U MHGOpMaLMK, Naopanmsma
MHEeHWI, obecneyeHre HE3aBUCUMOCTU Mena, YCOBEPLIEHCTBOBAaHUE MEXAaHWU3MOB
NOMOLLM NeYaTHbIM U34aHMAM, CTUMY/IMPOBAHWE BHEAPEHUA NepesoBblx MHOpMa-
LMOHHO-KOMMYHMKALMOHHbIX TEXHONOTUIA B peaakumsax, ykpenaeHme adpdeKTMBHOro
coTpygHuyectea mexay CMW n obuectsom, nosbileHMe NPodeccMoHaIN3Ma Kyp-
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HA/ICTOB, yCUIEHME UX COLManbHOM 3awmTel. B 2009 roay ans peanusaumm 3agad
KOHLenuumn 6bin co3gaH locyaapcTBeHHbINM GoHA noaneprKku passutua CMU npwm
Mpe3ngeHTte AsepbaliarkaHckoi Pecnybnunku. B TeueHme nocnegHux Tpéx neT cymma
BblAEeNEeHHbIX rocyaapcTBeHHbIX cpencts PoHpom ana CMU coctasuna 15 munanoHos
eBpo.

Ha paHHbI momeHT okono 5000 opraHoOB neyatn B3sATbl Ha y4é€T B MuHWUcTepcTBe
tocTmumn. Ceitvac B AsepbaligrkaHe perynapHo neyatatorca 6onee 200 raseT U OKOO
80 »KypHanoB pasNMYHOro Hamnpas/ieHUs. B cTpaHe GpyHKLMOHUPYIOT 36 exeaHEBHbIX,
okoso 100 exkeHegenbHbIx 1 6onee 100 exxemecauHbIx raset, 6onee 20 nHbopmauu-
OHHbIX areHTCTB. B pecnybanke genctaytoT 52 anekTpoHHbix CMU. Hago oTMeTuTb, 4T
no MocTtaHoBneHUto KabnHeta MunHUcTpoB AsepbangKaHcKol Pecnybanku, npuHaTO-
my B 2011 roay, Ha TeppMTOpPUKN CTPaHbl BHeApAeTCA umdppoBas cuctema Tenesella-
HUA. B cBA3KM C 3TMUM ObINK ocywecTBAeHbl paboTbl MO NOArOTOBKE YAaCTOTHOMO MAa-
Ha ONA BHeApEeHWA U pa3BuTMA LMbpPOBOro TeNeBUaeHUA, onpeaeneHuns unmdposoro
naKeTa W coCTaBa OTKPbITbIX U 3aKPbITbIX TE/IEKaHAN0B, NPaBuAa NMLEH3MPOBAHMA MO
undpoBOMYy BeLLL@HUIO U T.4. 3aBeplueHne nepexosa Ha uMbpoBoe BelaHme oOXKuaa-
eTca K KoHuy 2013 roaa.

BbicTpoe pa3suTne MHPOPMALMOHHO-KOMMYHUKALIMOHHbIX TexHONOrMiA B A3epbana-
}KaHe c034a10 YCN0BUA ANA WMPOKOro BHeapeHna nHtepHet-ycayr. B 2003 rogy Yka-
3om lMpe3ngeHTa AsepbaingxaHckoh Pecnybaunkum 6biia yteepKaeHa HaumoHanbHan
cTpaTerns MHPOPMaLNOHHO-KOMMYHMKALMOHHbIX TEXHONOTMN Ha nepuog 2003-2012
rofos. B pamkax ctpaternu 6bi1nm yTBEPKAEHbI FOCYAAaPCTBEHHbIE NPOrPaMMbl « dneK-
TPOHHbIN A3epbaigkanH 2005-2008 rogpi» U «INEKTPOHHbIM AsepbainiaxkaH 2010-2012
rogbi». Mo gaHHbIM BceMMpHOro skoHommyeckoro ¢dopyma, Ha AaHHbIA MomeHT 70%
HaceneHua AsepbaliakaHa asnsetcs MHTepHeT nonb3oBaTtenem. CornacHo uccaenoBa-
HUI0 MeXayHapoaHOro TeIeKOMMYHUKaLMOHHOTO coto3a, 3a 2013 roa AsepbaitakaH
3aHMMaeT nepsoe mecTto cpegm cTpaH CHI no ypoBHIO NPOHWMKHOBEHWUA MHTEPHeTa
cpeau MHAMBUAYaNbHbIX NOAb30BaTeNel. B nocneaHune rogbl cpeHAA CTOMMOCTb UH-
TepHeT-ycayr 6b111 cHUXKeHbl npumepHo B 10 pa3 1 B HacToALee BpeMA COOTBETCTBY-
10T cCpegHMM Tapudam B CTpaHax permoHa. Y1ucio nposanaepos B CTPaHe YBEAUUYNAOCH
B 3-4 pasa, nepelwarHys 3a 30. 3a nocneaHue 4 roga YNCAO NOb30BaTENEN UHTEPHET-
yC/Nyramum B perMoHax CTpaHbl Bo3pocno B 15 pas. CeroaHs 8 9 mmnamoHHom Asepbait-
[JKaHe YMCNO No/b30BaTeNei CoLMaIbHBbIMU CETAMM NepeBaanao 3a 2 MUANIMOHA, a
ymncno nonbsosatenen Facebook yxke coctasnnet 6onee 1.2 MUAINOHA YENOBEK.

HY}KHO OTMETUTb, YTO MepOonpUATUA MO Pa3BUTUIO cBobOAbI CnoBa U UHGOPMALMMK,
yCOBEpPLUEHCTBOBAHMIO MaTepuanbHO-TeXHMYecKol 6asbl CMU 1 pocty npodeccmoHa-
NIN3MA XKYPHa/IMCTOB MMEIOT CBOM MO3UTUBHbBIE pe3ynbraTbl. HaunHaa ¢ 2009 roaa He
3aperncTpmMpoBaHo C/y4aeB NPUBJIEYEHMUSA KYPHAUCTOB K YTO/IOBHOM OTBETCTBEHHO-
CTW 33 KNeBETY U OCKOpbaeHMs. HblHeWHAA CUTyaumns co3gasno noyBy A8 NPUHATUA
3aKoHa “O guddamaummn”, a TakKe ycuneHua mep no obecneyeHuto 6e€30MacHOCTU
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YKYPHANUCTOB. B AaHHbI MOMEHT NPOEKT AAaHHOTO 3aKOHA HAXOAWUTCA Ha CTaguu 06-
CyXaeHus ¢ BeHeunaHcKol Kommccunen CoseTta EBponbl. ymato, pasHornacus no He-
KOTOPbIM MOMEHTaM AaHHOIo 3aKOHA Pa3peLlMMbl, U K KOHLY roga OH BCce-Taku byaeT
BblHeCeH Ha 0bcyxaeHune napaamMeHTa CTpaHbl.

B 3ak/toueHne xoTenocb bbl OTMETUTD, YTO A3epbangKaHcKkan PecnybamKka npusepe-
Ha MoNUTMKe Pa3BUTUA cBobOAbI CIOBa U MHbOPMALMK, YKPENIEeHUA HE3aBUCMMOCTU
CpeacT8 MaccoBoi MHGOPMALUK, ABAAIOWLMECA HEOTBEMIIEMOWN YACTblO AEeMOKpaTH-
YyecKkoro obuectsa. C 3Toi Lenbio AzepbaliaKaHCKOe NPaBUTENLCTBO HAMEPEHO NpPO-
AO/IKUTb COTPYAHUYECTBO C MeXAYHapOoAHbIMM OpraHn3aumMaAMn M BbINOJIHUTL BCe
B3ATble Ha cebsa 0bA3aTenbCTBa B 3TOM chepe.
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Armenia’s path towards media freedom

By Tigran Balayan

I would like to thank the OSCE Representative on Freedom of the Media for her initia-
tive to organize this important conference and invitation to come to this charming city,
where | have many good friends.

This year we mark the 16th anniversary of the establishment of this important OSCE
institution, which, according to its mandate, should ensure compliance with media
freedom commitments agreed upon by participating States. | would like also to express
words of gratitude to the incumbent and all previous Representatives on the Freedom
of the Media for the tremendous work they have done during the last decades to pro-
mote one of the basic human rights of freedom of expression.

This is also a jubilee year of this conference, which is a good opportunity to sum up the
results achieved during these 10 years and try to address the challenges ahead.

We, in Armenia, highly appreciate what has been done, and thanks also to this institu-
tion we made significant progress. We travelled a long road towards ensuring the right
of each and everyone to express his or her opinion freely. It is particularly important
today, in the era of Internet and social networks.

The Universal Declaration of Human Rights states: “Everyone has the right to freedom
of opinion and expression; this right includes freedom to hold opinions without inter-
ference, and impart information and ideas through any media regardless of frontiers.”
This quote from the ‘bible of human rights’ must serve as a compass for nations in their
journey towards freedom of speech.

This widespread notion has long been exhausted during the most recent post-Cold
War history of the region. For some, this has just been a routine mantra repeated
during political campaigns. For others, Armenia being among them, they are vital and
life-sustaining. And therefore, ladies and gentlemen, It is my pleasure and honor to
be here and share with you the story of Armenia’s two-decade path towards ensuring
media freedom.

More than twenty years ago Armenia made a choice of building a modern and demo-
cratic state. There could be no doubt that the freedom of expression and the media is
an essential pillar for any democracy. Since independence we, the government and the
civil society, made great efforts to ensure the freedom of speech.
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The law “On the press and other means of mass media” was among the first laws ad-
opted by the Parliament of Independent Armenia, back in October 1991. Ever since,
substantial legislation has been adopted in order to protect media freedom. The 1991
law “was repealed following the adoption in 2003 of the law “On mass information.”
Article 4 of this law provides for a system of guarantees for ensuring the right to free-
dom of speech in the field of dissemination of information. They are as follows:

a) Entities engaged in dissemination of information and journalists operate free-
ly based on the principle of equal protection under the law, lawfulness, free-
dom of speech (expression) and plurality;

b) Journalists, during their professional activities, as persons discharging public
duty, shall be protected by the legislation of the Republic of Armenia;

¢) Media are issued and distributed without preliminary or current State regis-
tration, licensing, declaration in state or other bodies or notice to any body.

The law of the Republic of Armenia “On television and radio” adopted in 2000, which
is closely related to freedom of information, stipulates that the right to free selection,
production and broadcasting of television and radio programs shall be ensured in the
Republic of Armenia and that censorship of television and radio programs shall be
prohibited.

Also noteworthy, the law “On Regulations of the National Commission on Television
and Radio” adopted in 2001 stipulates that the National Commission for Television
and Radio shall be an independent regulatory body the objective of which shall be
to ensure the freedom, independence and diversity of broadcast media, as well as to
license and supervise activities of television and radio companies in accordance with
the legislation.

Constitutional amendments in 2005 enabled the widest possible incorporation of the
provisions laid down in Article 19 of the International Covenant on Civil and Political
Rights into the legislation of Armenia. Particularly, Article 27 of the Constitution reads,
“Everyone shall have the right to freely express his or her opinion. No one may be
forced to renounce his or her opinion or to change it. Everyone shall have the right to
freedom of speech, including the freedom to seek, receive and impart information and
ideas through any media and regardless of state frontiers. Freedom of media and other
means of information shall be guaranteed.” Also, “The state shall guarantee the exis-
tence and functioning of an independent public radio and television offering a variety
of informational, educational, cultural and entertainment programs.”

As a result of the constitutional amendments of 2005, the Constitution of the Republic
of Armenia was supplemented with Article 83.2 which outlines that, for ensuring free-
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dom, independence and diversity of broadcasting media, an independent regulatory
body shall be established by law, half of the members of which shall be elected by
the National Assembly and the other half shall be appointed by the President of the
Republic.

For bringing the existing legislation in line with the Constitution, the National Assembly
adopted the laws “On television and radio” and “On amendments and supplements to
the Regulations of the National Commission on Television and Radio.” Unlike the previ-
ous laws, when members of the Commission were appointed solely by the President
of the Republic, it was specified that four members of the Commission shall be elected
by the Parliament, while the other four members, as | have mentioned above, shall be
appointed by the President.

Although national minorities make only 2 percent of the population of Armenia, their
media rights, so to say, are guaranteed by the legislation. In 2008, the law “On televi-
sion and radio” was amended with a new point according to which public television
should provide airtime for the broadcasting of special program services and programs
in the languages of the national minorities of Armenia.

In recent years the Armenian authorities, in cooperation with international and lo-
cal partners, initiated new actions in order to strengthen the system of protection of
media freedom. In this regard a very important move was the decriminalization of
libel in 2010 by the Armenian parliament to eliminate criminal prosecution as means
for alleged libel charges. Although after that civil libel cases started to increase, in No-
vember 2011 the Constitutional Court ruled that media outlets cannot be held liable
for “critical assessment of facts” and “evaluation judgments,” and that courts should
avoid imposing hefty fines on media outlets, suggesting an apology or other nonma-
terial compensation as an alternative. As a result, the number of defamation cases
dropped sharply in 2012, with 16 complaints submitted to the courts, compared with
36in 2011.

The Committee to Protect Freedom of Expression (CPFE), a local NGO, observed a de-
cline in violence against journalists, with only four incidents in 2012.

Every year, the Freedom of Information Center of Armenia (FOICA) awards prizes to
government agencies for having the most informative websites and quickest responses
to information requests. Those awards serve as a stimulus for the government agen-
cies to work more transparently, to widen and deepen cooperation with the media.

In Armenia’s media landscape, television has a leading role and almost several dozens
of stations operate across the country. In September 2012 the television station Al+,
which was off the air since 2002, reached an agreement with Armnews TV to broadcast
a daily news program on its channel.
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In our country print media are diverse, mainly privately owned and available both in
the capital Yerevan and the regions, almost all of them have websites, updated literally
round-the-clock.

The development of the Internet and innovative technologies has become one of the
strategic priorities of the Armenian government. The issue of accessibility of Internet in
Armenia is regulated by the law “On Electronic Communications,” the main objective
of which is “to promote the development of electronic communications in the terri-
tory of the Republic of Armenia, to ensure fair and open competition in the provision
of electronic communications, and to protect the interests of the users of electronic
communication services, operators and providers in an open market economy.”

The online community is growing so rapidly that almost every month a brand new
news website is being created and this happens in a post election period. The Internet
is becoming an increasingly reliable platform for independent information and diverse
opinions. Following the trend, traditional media increasingly make use of online social
platforms and blogs. The Internet penetration rate has been expanding and was over
60 percent in 2012, while the cost of Internet access continued to decrease in Armenia
due to higher market competition. Armenia has over 340,000 active Facebook users, a
threefold growth over two years.

Media have a unique role, responsibility and means in building security and coopera-
tion especially among the estranged nations. We have witnessed positive examples in
post-war Europe, but also the inhumane and bloody “mission” of Radio Rwanda, then
nicknamed Radio Machete. Eliminating similar practices that manipulate media as a
tool to spark hatred should be a common goal and endeavor.

As a responsible member of the international community and seeking to address the
challenges of 21st century, Armenia is as yet the only country in the region, which
not only cheered, but also signed and ratified the Additional Protocol to the Conven-
tion on Cybercrime in order to root out any manifestation of xenophobic and racist
propaganda through the Internet, including online mass media and social networks.
Unfortunately, we have examples in our region where the media, which according to
international human rights organizations is overwhelmingly under state control, speak-
ing in the language of the Protocol is distributing, or otherwise making available, racist
and xenophobic material to the public through the online mass media.

2012-2013 were years of national elections in Armenia: we passed the circle of par-
liamentary, presidential and also municipal elections. And it is my particular pleasure
to mention, that according to OSCE/ODIHR and local observation missions the media
coverage of the electoral campaigns was balanced; all candidates had full access to all
possible media outlets.
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Armenia’s substantial progress is noted also by international non-governmental orga-
nizations. According to the Freedom House report on Freedom of the Press, Armenia’s
score in 2012 was 61 compared to 68 in 2008.

In the Press Freedom Index published by Reporters without Borders, in 2008 Armenia’s
rank was 102; last year in 2012 we ranked 74th, the best for the past decade and sig-
nificantly higher than neighboring Georgia (100th), Azerbaijan (156th), Turkey (154th)
or Iran (174th). Armenia is grouped with countries that according to the report “...
enjoy broad media pluralism and a low level of state censorship”.

We highly appreciate the contribution of the OSCE institutions and particularly the Of-
fice of OSCE Representative on Freedom of the Media in our achievements. Suffice it
to state that the ruling of Constitutional Court on administrative fines made extensive
references to the opinion of the Representative on Freedom of the Media alongside
the Council of Europe and other human rights institutions.

In conclusion, | would like to note that since independence, Armenia passed important
milestones but we still have a long road to travel. We are confident that with our deter-
mination and with assistance and support of local and international partners, we can

surely further elevate press freedom in Armenia.

Balayan is Spokesperson of the Armenian Ministry of Foreign Affairs.

90




PRESENTATIONS

Kamo rpagewm: GyTypucTMueckuii B3rnag Ha apMAHCKYIO MeANHHYI0
peanbHOCTb

HyH3 CapKucaH,
DupekTop LieHTpa meauna nunumaTtus (6biBlInMii UHTEPHBIOC ApMeHUn)

dyTypM3mM B 4aHHOM C/lydae COBepLUEHHO He MpeanonaraeT pa3roBopa O TOHKOCTAX
3TOro HanpaBAeHUA B UCKYCCTBe, B AnTepatype. a4 nogobHoM accoumaummn Hawm me-
Ava Bpag n obnafatoT A0CTaTOMHON AMHAMMKOW, SHEPrUei M YacTo beccTpalumem,
a MUMEHHO HEKOTOPbIMM KayecTBamu, BOCMETbIMM B maHubecTe dyTypuCTOB CTO NeT
Ha3ag. B aaHHOM cTaTbe Mbl 6yaAemM M3M0nb30BaTb 3TOT TEPMUH B 6osiee BOIbHOM TON-
KOBaHMM, BKNHOYAIOLWEM NULLb OANH U3 MHOTOYPOBHEBbIX CMbICN0B GyTypusama. dyty-
pU3M B Hallem Caydae — 3TO KynbT 6yayluero.

MmeHHO Byayuiee Bceit chepbl meama U ABNAAETCA OCHOBHOW LLe/Iblo, MULLEHbBIO 3TOFO
KOPOTKOFO BbICTyrn/ieHUA. U3 roga B roa, BoT yxe 10 net, mMbl, NpeacTaBUTeNnn Tpex
FO}KHOKaBKa3CKMUX CTPaH cobupaemca B MEHAIOLLLEMCA COCTaBe Ha TPaAULMOHHYIO KOH-
depeHumto OBCE m nbiTaemca aHanM3MpoBaThb pasinyHble cTOPoHbl CMMU, xKypHanu-
CTUKMU, Meana-uHaycTpum, npodeccuio n Bce BHewwHUe GaKTopbl, BO3AENCTBYOLWME HA
c8060ablI MHGOPMALMOHHBIX NOTOKOB. OB6LIYHO Mbl FOBOPMM O MPOLLIOM. B peaKumx
cnyyasax o Hactoswem. Ho noutu Hukorga o byaywem. Kakumu 6yaet Hawe nHbop-
MaLMOHHOE MoJie 3aBTPa — YacTo /I Mbl 3agaemca NofobHbIM Bonpocom? A Beap 3a-
BTPALIHUIA AeHb MeAna HaNPAMYIO CBA3aH € 6yAyLUM HaLWKUX CTPaH, C UX SKOHOMMUKOM,
NOJIMTUKOM, rPaXKAaHCKMMM cBO6OAaMM, C LLEHHOCTAMM, KOTOPbIE B CBOIO o4epesb by-
YT CHOBA M CHOBa BO3AENCTBOBaTb Ha Nepeync/ieHHble yxKe chepbl CyLecTBOBaHMA
obuwecTtsa. Kak 4acTto Mbl HAX0AUM BPEMA U Haxoauu ero B nocnegHue 10 net, 4Tobbl
NOHATb KyZa e Mbl uaem B Hawel npodpeccun u Kyaa sesem, He NoboCb BbICOKO-
napHoOCTW, Hawwu Hapoabl. Ha Byayliee BpeMeHW xBaTaeT pefKo, U Mbl, Kak BCerga,
NPUXOAUM K HEMY He roTOBbIMM.

MpryMHa Moero MHTepeca K MOAENMPOBaHUIO Byayllero B O4HON OTAENbHO B3ATOM
cdepe 3aKntoUeHa B ykpenastolemca ybexxaeHnm, uto 6e3 nogo6Horo 3HaHnA Mbl by-
[eMm MPOoLoKaTb ABUraTbCA /IMLLb KaKk «0BLLECTBO BEAOMbIX». M, HaxoAAach B camom
KOHLEe WepeHrn, He Byaem BUAETb 3aBeTHOM uenn. [0BOpsA Mbl, A UMeto B BUAY Becb
Haw pernoH B uenom. OgHako, 4Tobbl He HapyLwaTb rPaHULbl BAUAHMUSA, B SaHHOM CAy-
Yyae byay rosoputb 06 ApmeHun. Mo oYeHb MHOTMM NPUYMHAM Mbl HE HaxoaAMMCA B
aBaHrapge MHGOPMaLMOHHbIX MPOLLECCOB B MUpE.

B Hawei cTpaHe, HECMOTPSA Ha ee BCe eLle CUNbHbIN MHTENNEKTYabHbIV NOTeHLMan,
Ha MeANMHOM pbliHKe NpaKTU4eckn HeT know-how. Mbl cerogHs asnsemca noTpebu-
TENAMM TON TEXHOKPATUUECKOW KyNbTypbl, KOTOpas chopmMmnpoBanach, a TouHee Npo-
OOMKaeT AMHAMUYHO GOPMUMPOBATLCA B 3aNaZHOM MUpPeE: KOHBEPreHUusa, MyasTume-
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ONAHOCTb, MHOTONIAaTGOPMEHHOCTb, LIMbPOBOE BeLLaHWe - BCE 3TU MPOLLECChbl CUbHO
BAIUAIOT He TO/IbKO Ha cnocob AOCTaBKM U NOTpebaeHUA MHOPMaLLMK, HO U Ha CTEMEHb
ee cBobogbl, Ha cTeneHb BO3AeNCTBMA MHPOPMALMOHHOIO Nonsa Ha obwectso B Le-
oM. Ho K 3TMm npougeccam Mbl NPUCOEAMHAEMCA Ha onpeaesieHHOM 3Tane nlb Kak
No/Ib30BaTe/M, YacTo He CaMble NPoABUHYTbIe. OfHMM U3 CNocobOB UATU HABCTPEeUy
3TUM U3MEHEHUAM, NPUHUMATb MHOOPMALMOHHBIN BbI30B BYAYLLEro, ABNAETCA BO3-
MOXHOE NMOHWMaHWe 3Toro byayuiero, ero npodeccroHanbHOe NMPOrHO3NPOBAHMUE U
BO3MOYHas NOArOTOBKA K HEMY.

Al xouy 06pPaTUTLCA K HECKO/IbKMM OYEeHb Pa3HbIM NOMbITKaM 3TO Byayluee CMOAeIMpPo-
BaTb. OTMeuY, YTO LLe/IM 3TUX MbICAINTENbHO-TBOPYECKUX YNPaXKHEHWI BbINN pasHbIMU.
B KaKOM-TO cayyae - 3TO MOMbITKa 6biTb FOTOBbIM K PEASIUCTUYHBIM M3MEHEHUAM, B
OPYrUX Cayyasax — NoKasaTb BO3MOMKHYIO MOZAE/b HEraTUBHOIO PasBMTMSA, YTOBbI Cy-
MeTb n3bexaTb ee maTepuanmsaumnm.

B 2003 rogy no npocbbe Hallel opraHM3auumn nncaTenb U XypHaauct Barpam MapTtu-
pocAH Hanncan HeboNbLIYO NOBECTb B KaHpe aHTUYToNMK. C NOMOLLBIO INTEPATYPbI
Mbl MbITaAIMCb BMECTE NOACMOTPETb Byayliee Hawero obLLecTBa, Ha KypHaAuCTa 1
KYPHAAUCTUKY B 3TOM Byayluem € TOYKM 3peHusa Hac B 2003 roay, Korga npoueccsl
cBA3aHHble co cBoboAOoN cnoBa B ApMEHUW BHyLIA/IM Cepbe3Hble OMaceHus, Koraa
CTapeMwan aMepuKaHCKaa NpaBo3aWwmnTHaA opraHusauma Freedom House B cBoem
€KerogHoM AOKNaAe Brnepsble 0603HAUYMAA CTAaTyC NPECChl B Hallel CTPaHe KaK «He-
CBOOOAHDIN» COXPAHAIOLLMIACA YXKe AecATb /eT.

AHTUYTONUA BblNa HECTAHAAPTHLIM 3aKa3om MHTepHbOC ApMEHWN, OLHAKO, OCTaBAA-
rowmm ceoboay TBopyecTBa U paHTasuK, a TakKe Bbibopa $pabynbl 3a aBTopom. B pe-
3ynbrate H6blna co3gaHa nosecTb «ober n3 semnm obetoBaHHOW». B KauecTBe aBTOpa
KHUMM 6bln yKasaH Hekul MNon Purep, 33 KOTOpbIM CKpbiBasca Barpam MapTupocsH,
BbICTYNalOWMA B 0dMLMANbHOM BEPCUM NIMWb KaK nepeBoauYuK. [elicTtBme nosectu
npoucxogmno B ApmeHnn B 2024 rogy. lepoli NoBecTBOBaHMA — KyPHAAUCT «Hblo-
Mopk TaliMc», NpuexasLumnii B Hallly CTpaHy A1 PacKpbITUA HEKOero GeHoMeHa — uu-
cTOCepAeYHOro NpU3HaHMA NPaKTUYECKM BcemMu 06BMHAEMbIMUM B 3ane cyaa. He byay
BAaBaTbCA B A€Ta/IM CIOXKETA 3TON UCTOPUM C SEeMEHTAMM NOAUTUYECKOTO AETEKTUBA.
Ho gna Toro, 4To6bl NPOMANIOCTPUPOBATL, KAKMM BUAENOCH byayliee B 3TO Heganekoe
Janekoe BpemMs, NpuBeay HECKOMbKO LUTPUXOB.

3akoHopaTtenbcTBo B Apmenn 2024 roga bonee He 6epeT NnpumMmep c eBpoNenckux npa-
BOBbIX HOPM, @ OCHOBAHO MOJIHOCTbIO Ha MECTHbIX OCOBEHHOCTAX M HaLMOHaIbHOM
MeHTanuTeTe. MpesnaeHT CTpaHbl CaM peLlaeT CKOIbKO pa3 OH MMeeT npasa M3bu-
paTbca. Y:ke 20 neT Kak OnNno3uumsa NbiTaeTcs ONpoTecToBaTb pesynbTaTbl BblbOpoB
2003 roga. MUTUHIM 1 cobpaHus paspelleHbl NLb B MecTax, yaanaeHHbIX Ha 35 Kn-
JIOMeTPOB OT Ntoboro HaceseHHoro NyHKTa. CTpaHa OTHbIHE HWMKaK He CBA3aHa C Ka-
KUMK-TMB0 06s3aTeIbCTBaMM Nepes, eBPONencKUMMN CTPYKTYpamu. Mpu aTOM Kutenu
He MepeXxMnBatoT No 3TOMY NOBOAY, MOCKO/bKY yHexaeHbl, YTO TakKMM obpasom bbina
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npeceyeHa OMAaCHOCTb PACMpPOCTPAHEHUSA TOMOCeKcyanusma. HypHaaucTbl, KoTopble
NULWYT OCTPble CTaTbk, 06A3aHbl YTPOM U BEYEPOM OTMEYaTbCA B MOANLUK, YTOBLI Te
ybexaanucb B nx 6e3onacHoCcTU. MOCKObKY YPOBEHb KU3HU B CTPAHe O4eHb HU3KWIA,
MHoOrue WTpadbl TAKXKe O4EHb HU3KME, B YaCTHOCTU WTpad 3a U3bneHune KypHaaumcta.
MosTomy MmHOrve 13 pasHbix 6M3KMUX U AANbHUX PETMOHOB MUPa NPUESKAIOT B Apme-
HUIO, YTOObI OTOMCTUTL KYPHANUCTCKOM BpaTuun. [locTaeTcs B NepByto oyepesb Onno-
3ULMOHHBIM XypHanauctam. MNpaBUTENbCTBO e He XOYeT MEHATb 3TOT 3aKOH, YTOObI
He YMEHbLUATb MPUTOK MHOCTPAHHbIX TYPUCTOB U COOTBETCTBYIOLLYIO CTaTbiO A0XO0AA B
6roarkeTe. lepoit HUKaK He MOXKET BCTPETUTLCA C KeM-HMOYAb M3 ONMNO30LMOHHBIX ra-
3€T, MOCKO/IbKY JIETOM BCE M3[,aHUA YXOAAT B OTNYCK U 3aKPbIBAOT pegaKkumuu. B ctpaHe
NPaBUTENIbCTBO CKYMaeT U TEM CaMbiM M3bIMaeT U3 060poTa raseTbl, C HEAULLENPUAT-
HOM ANA YMHOBHWKOB MHPOPMaLMein. ITUM YacTo MONb3YHOTCA ra3eTbl, CneuuanbHO
reHepupys NofobHble MaTepuanbl U, TEM CaMbIM BABOE YBE/IMYMBAA TUPAXK. KaxKayio
NATHULY B 3adupe TenekaHanoB NOANLENCKUI Yac, rae B NPAMOM adupe NoKasblBatoT
MOrOHI0 33 NPUCTYNHWKaMK. MHOraa NpecTynHUKM ncyesatoT U3 3dumpa, MOCKObKY XO-
POLLO M3YYM/IM B KaKOW YaCTM ropofa OTCYTCTBYIOT Kamepbl. TesieKaHa/bl OCBELLAoT
COBbITUA ONMO3ULLMM IULLb NOC/IE COITACOBAHUA C BNACTbIO. MUTUHIU He OCBELLAOTCA
BOBCe. YacTHble KaHa/bl B 3TW AHWU SONTO U HYAHO MOKa3bIBAKOT TeIeMapKeTbl, 0TTO
WA UHblE WOY, rae Kaxaoe aelcteme pactaHyTo B 10 pa3. O6WwecTBEHHbIN Ke KaHan
NPUINaLWaeT B 3T AHU NPeACTaBUTENEN UHTENIUTEHUMM, KOTOPbIE BbICTYNatoT NPOTUB
onnosnuunn. 3710 e,D,MHCTBeHHbIVI A€eHb, KOrga UHTENNUTeHUMNA UTPaeT XOTb KaKylo-TO
ponb B CTpaHe.

K cyacTblo, Halwa cTpaHa u3berkasa HEKOTOPbIX BO3MOMKHbIX NPOLLECCOB, OMMCAHHbIX
B MPOHUYHOW aHTUyToNuWU. OQHAKO MHOrMe cugalime B 3TOM 3aJe, AyMato, y3HatoT
oTAe/bHbIe 3NMN304bl KaK YacTb PeasbHOCTM NPOLLIOro U HacToAwero. CMoXKeM /v Mbl
NOJIHOCTLIO M36eXKaTb 3TOro cueHapus B byayliem?

B 2004 roagy rpynna Ton-meHeAXKepoB M BAafe/bLeB KPYNHbIX apMAHCKUX CPeacTB
MaccoBoi MHGOPMaUUK No Hawen MHULMATMBe cobpanmch ANA NOMbITKM CO34aTh BO3-
MOKHbI CLEHapuii pasBUTUA MeaUNHON MHAYCTpUN. Ha3BaTb COBpaBLUMXCS rpynnoi
€ANHOMbILWIEHHWKOB BbINI0 C/I0XKHO, MOCKONBbKY KaXKAbIN YH4aCTHUK NpeacTaBAan pas-
JINYHbIE MO HANPABAAHHOCTM, AHFAXKMPOBAHHOCTM, BULEHWUIO CPEACTBO MACCOBOW MH-
dopmaunn. Ho HecmoTpA Ha 3TO, 3Ta rpynna, KOTOPY MOXKHO NPUCBOMUTbL CTaTyc ad-
hoc, coBeplueHHO afeKBaTHO CTana onpenensTb AOCTAaTOYHO cepbe3Hble Npobaemsl
MeauiiHoM cdepbl Kak MHCTUTYLMOHANBbHOIO, TaK M LLEeHHOCTHOTO XapakTepa. «Megua
€CTb HepBHas cucTema obLiecTBa» — o4Ha M3 KatoueBbix Gpas 3ToM BCTpeuu, LeHHas
Tem, 4TO POAMNACh OHA B pe3ysibTaTe BHYTPEHHeM pediekcun rpynnbl. Jpyroli BbiBoA,
HEeCMOTPA Ha KPUTUYHOCTb, HaNPaB/IEHHYIO BHYTPb MHAYCTPUM, Obla AOCTAaTOYHO Apa-
MaTU4YHbIM: «[loTpebHOCTM 0bLecTBa CerogHA NPEBbIWAT BO3MOXKHOCTM Macc-me-
auna». Mpu 3TOM camm MeHeaKepbl 0CO3HaBaW, YTo BcA chepa creayeT NPUHLMUNY
- «Monyuntb Mepcegec» no ueHe «3anopoxLuar».

Ha Toi4 »Ke BcTpeye 6blia co3paHa cxKaTaa Bepcusa Boobparkaemoro 2015 roga. Lenb
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2015 - makcumym KoppekTHOM nHdopmaumm, npoceelleHne obwectsa. Ana peanu-
3aLMuM 3TOro ONTUMMUCTUYECKOTO CLEeHapua 6bINn NpeanoXKeHbl Npeanoaaraemble co-
CTaBnsoWMe, KOTopble FPyNnMpyoTca B HeObXxoaMMble KadecTsa byayLie meaninHom
3MOXN U AONXKHbI CTaTb UMNEepPaTUBOM ONA ME,EI,VIVIHOFO busHeca:

e Jenonutusauma

®  VHTeNNeKTyanusauma

e  TexHonorumsauma

e TpaHcbopmauma NpMHLMNOB BeaeHUs busHeca

Mpeanonaranocb, 4TO NPOU3OUAYT HeKoTopble MeTamopdosbl MHGOPMALMOHHO-
ro nosf, B YaCTHOCTU YCUAUTCS MHTepHeT-coobwecTBo, byaeT npoucxoauTb bypHoe
pa3BUTME MYAbTUMEAUWNHbIA MHPOPMALMOAHHbIX CPEeACTB, MCYE3HET aKTyasbHOCTb
JIMLEH3UPOBAHUSA BELLAaHUA BCNEACTBME NUCHE3HOBEHUA NPOBAEMbI YACTOTbI KaK orpa-
HUYEHHOrOo pecypca. MHTepecHo, YTO B KaYecTBE XapaKTEPUCTUK 3TOro ByayLiero yKa-
3bIBA/INCb BE BO3MOXKHOCTW: HAa/IMUME OTPAHUYEHHOIO KOMIMYecTBa Belatenen (yKa-
3bIBanacb uudpa 4), Uau ke anbTepHaTUBHAA CUTYALLMA — COXPAaHEHUE UMEIOLLEerocs,
cnepfoBaTtenbHO, 60bLWOro KoMYecTBa BelaTenei. Mpu aTom yKasbiBanacb Heoboam-
MOCTb 06LLECTBEHHOTO 3aKa3a, MEXaHU3MOB /11 ero Pacno3HaHUsA, Kak HeobxoaMmoli
COCTaBAAOLWEN MeAUAHOIO PbIHKa.

Ha nepsbili B3rnag, 3TOT cLleHapuit BO MHOrom cbbinca. CerogHa No HEKOTOPbIM AaH-
HbIM KONn4ecTBo notpebuteneit MHTepHeTa, Hanpumep, [oxoauT fo 60% B cpaBHe-
HUK ¢ 3-5% B Tom ke 2004 rogy. CerofHA KOHBEPreHUMA ABNAETCA OAHOMN U3 OCHOBHbIX
cTpaTerni passutTuMA meama B APMEHMMU, YTO MOMOraeT paclmMpATb ayguTopuio ana
neyaTHbIX U pernoHanbHbix CMW, TemM cambiM NepeHocs KOHTEHT Ha bonee cBoboa-
Hyto naowanKky UHTepHeTa. Yke B 2011 roay nsmeHunochb nose Bewarenei, npasaa
BPAL, N 3TN N3MEHEHWNA MOXKHO OLEHMBATL NOJIOXKMTENbHO. CTann pa3BUBaTbCA, XOTA
W 04YeHb Me/IEHHO, MeXaHU3Mbl camoperynmposaHma B CMW, KoTopble Tak uan nHave
BNMAIOT Ha GOPMUPOBaAHME MOBECTKU U 3TUMECKUX NOAXOA0B MeaniHoro nona. OgHa-
KO, HA MOW B3rNA4, MHOTME N3MEHEHWNA HOCAT YNCTO GOPMaibHbI XapaKTep, U3MeHsAA
MeXaHM3Mbl Mbl BCE eLle YacTo 06X0AMM LLeHHOCTHbIE CUCTEMbI, MOHATUE HEe3aBUCK-
MoV 1 cBo60AHOM MHPOPMALMM NOKa He eCcTb OCO3HaHMEe HeobXxoaMMOCTU A LWK-
poKoro obLwecTsa, B TOM Yncie 41a MeAUNHOrO Nons B uenom. MHorne foCTUrHyTbie
cB06OAbI BCE elle HOCAT «paspeLlleHHblIi» XapaKTep, a C1ef0BaTebHO, MOTyT 6bITb U
3anpeuueHbl. CBoboay mesna B ADMEHUM NOKa HeNb3A cYUTaTb CTabuabHOM M Heobpa-
TUMON. Mbl BEpHEMCA K 3TUM Te3UCaM B KOHLLE BbICTYNNEHUSA.

B KauecTtBe cBoeobpa3HOro popmarta, KOTopbIi MOr 6bl MOMOYb MOAENNPOBATL byay-
wee B NocaegHve roabl Nocay:kuna Meyakyya - LMK cneumduyecknx KOpoTKUX 6 Mu-
HYTHbIX NPE3EHTLMIA, KOTOpblel 3GEKTUBHO UCNONb3YATCS AN5 CO34aHMA eLle O4HON
NAOWaAKM aHanM3a Meama — 3TOT PasroBop npegnonaraeT 06A3aTeNbHy0 BU3yaau-
3aLUMI0 CKa3aHHOrO, HEe MCK/IoYas FoMOP M UPOHMIO. Xo4y NPUBECTU 34ecb Npe3eHTa-
LMIO LMKNA, KOTOPbIM Ha3blBaicsa «fl - raseTa», COAepKallyto MPorHos no umpposomy
TeNeBUAEHUIO U ero byayLiemy, KOTOPOIO CerogHA B CTPaHe BCE elle TYMaHHO U Heo-
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npeaeneHHo. ABTOp UAEN, INaBHble pefKaTop TeneKkaHana ApmHbtoc MTHen HanbaHasH,
npeacTaBua mogens byayuiero cneayrowmm obpasom.

«2012 rog — Havyano McnbiTaHUM UMPOBLIX NepeaaTYNKoB

2013 roa- NpoAo/KEHME UCMbITaHUI UMPOBbLIX NepeaaTYNKOB, NepesaTunKm He pa-
60TaloT, KaHa bl TaHO NEPEXOAAT HA aHa/I0rOBOE BelLaHMe.

2014 rog - undpoBblie NepesaTyMKM HauMHalOT paboTaTb O4HAKO pPeKnamopaTenu
NPOAO/IKAOT pa3meLLaTb CBOKO PeKamy B aHa/IOfOBOM BELLAHWU B CUTY €ro Xopo-
Lwem KayecTse.

2015 roa: TenekomnaHua Al B ouepefHOM pa3 nogana Ha KOHKYPC AN NOAYYEHUA n-
LEH3MM 1 B 04epeaHOM pa3s Noayunsia oTkas. TeXHUYECKMii NnepcoHan TenekoMnaHuim
HayMHaeT pas3/MyaTb aHaAOroBoe BellaHne oT uMppoBoro. PeknamopaTenm yxoaaT B
NHTepHerT.

2016 roa NpaBUTENbCTBO HAYMHAET CHabaTb HeMMyLuMe CIOM HaceneHUA KUTaNCKu-
MW AeKodepamu, KoTopble AatoT BO3MOMKHOCTb LMGPOBOro CMrHasaa Ha aHa/oroBbixX
npuemHukax. 2017 roa, NpaBUTENbCTBO CHabXKaeT HeMmyLlme C0u AelleBbiMK Tau-
NAaHACKMMM gefeKogepamu, O4HAKO AeKo4MpOBaHMe BeAeTCA B HEBEPHOM Hanpas/e-
HuK. M3 adumpa NoNHOCTbIO NponoAaeT pekaama.

B 2018 roay npaBuTenbCTBO CHabxKaeT 3puTeneit aGpMonNCcKMmMM aekogepamm, KoTopble
HaKOHeL, HauMHatoT paboTaTb.

2019 rog, 60-70 % HOBOCTEW KacaloTca AeATeNbHOCTU nNpe3naeHTa; 60-70 NpoueHToB
HaceneHuA Noy4aroT HOBOCTU U3 NIHTepHeTa.

CpepnHuii BO3pacT ocTaBLumMxca 3puTeneit 60-70 neT; 3puTenn HauMHaT NOHUMATb, YTO
60-70 npoueHTOB NOKa3biBaeMol B apupe MHGOPMaLun He MMeeT H1Yero obLLero ¢
peanbHocTbo. 2020 rog- TenekomnaHnm Al BHOBb AvWEHA NLEH3UU, O4HAKO OHa
BOODOLLE He y4acTBOBA/A B TEHAEPE HA IMLEH3UPOBAHWE U NO 3TOM NPUYNHE NoJaeT.

2020 rog, 06bABNAETCA FOA0M PEBONIOLMOHHbBIX MHBECTULMI B Chepe anbTepHATUBHbIX
meauna.»

[o peanusauum 3Toi BO3MOXKHON MOAENMN, B KOTOPON MHOFO CMELLIHOro, HO U MHOTO
BO3MOKHOrO, ocTaeTca 7 net. Y1o mbl Umeem? C 04HOM CTOPOHBI, BellaTesibHOe none
ApmeHun cdopmMmnpoBanoch B pesysbTate npouecca anueHsmposaHuma 8 2011 roay. C
OPYroli CTOPOHbI, cyabba MHOTMX BELLLATENEN, KaK TEX, KTO NOAYYUN IMLEH3UU Undpo-
BOro o6pasua, Tak M MHOMMX PermoHasibHbIX, Ybe NPABO aHA/IOrOBOrO BELLLAHWUA 3aKaH-
ymsaetca B 2015 rogy HesicHa — KaknMm ByAeT BelLaHye Noc/ie BbIKAOYEHWA NocneaHe-
ro aHaN0roBoro nepeAaTyMKa NOKa OCTAeTCA TYMaHHbIM. [Tpy 3TOM 3aKOHOAATENbCTBO
3adMKCMPOBaANO HEKMI CTaTyCc-KBO B 3TOM chepe, caenas HeccmbiCIEHHbIMU BO3MOXK-
Hble 3aKOHOAATe/IbHble U3MEHEHMA, HAL KOTOPbIMM MHOTO /IeT paboTatoT HECKONbKO
06LecTBEHHbIM MeAUINHbIX OPraHMU3aLLUNA.

He byay 6onee yTomnaTb ayauMTOPUIO CLEHPAHbIMK YNPaXKHEHNEMM 1 06paLLyCh K 04-
HOMY M3 MOC/NeAHMX UcCNeaoBaHWUi MHPOPMaLMOHHOro nonsa. UccnepgoBaHue npo-
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Boguna opraHusauma CRRC B pamkax nporpammbl APM, duHaHcupyemoit USAID u
BbINOJ/IHAEMOM KOHCOPLMYMOM, B COCTaB KOTOPOro BxoguT 1 LleHT Meana NHuumaTtus.

B 2013 rogy cornacHo nposeAeHHOMY onpocy 73 % HaceneHua MMEOT KOMMbIoTepbI.
B 2011 roay ata umdpa goxoamna anwb Ao 15%.

Mo cpasHeHuto ¢ 2011 ropom cpegHAA NPOAO/KUTENIbHOCTb TeIeCMOTPEHMA YMEHb-
wwunock ¢ 5-7 go 3-5 vacos.

Mo-npexHeMy OCHOBHbIM MCTOYHWKOM NOJIlyYEHUA HOBOCTEN OCTaeTcA TeNeBuaeHue,
04HAKO TaK cumTaeT 79% onpoleHHbix npotms 90% 8 2011 rogy.

Konnyectso Atogent HasBaBLUMX OCHOBHbIM MCTOYHUKOM MHTEpHET Bbipoc/ao ¢ 6% 40
17%.

CerogHa macc-meama Nonb3yeTca OAHO3HAYHbIM goBepmem Anwb y 15 % HaceneHus;
BCe OCTa/ibHbl€ UCHTUTYTbI: Cydbl, NAapTUN, 06LLI,ECTBEHHbIe OpraHn3aunmn onepexarT
meauna no cteneHn ogo3Ha4YHOro aosepua.

TeneBM3MOHHbIE HOBOCTW MPOAOJIKAIOT OCTAaBATLCA CaMblM PEUTUHIOBbIM Tenenpo-
LYKTOM, NX CMOTPUT 44% ONpOLUEHHbIX.

[Losepue K oH-naiiH CMMW Bbllwe BCcex 0CTa/ibHbIX CPeacTB MaccoBov MHGopMaLmu,

Ha Bonpoc, 4yto fBnseTca camoi 6onblol npobaemoint HecbanaHCMPOBAHHOIO OCBe-
LLeHMsA cobbiTii, 62% pecnoHaeHToB NpoTmB 65 % B 2011 rogy, yKasano Ha NOAUTU-
YeCKylo aHraxumposaHHoctb CMMW.

Jnwb 12 % onpolueHHbIM BNagetoT HekoTopon nHpopmaumnen o cobetseHHocTn CMU

Byay4m OTpa)KeHNemM CEerogHsALIHero 1 BuepalleHro aHA, 3Ta MHpopmaumsa, 6esycnos-
HO, ABAAETCA MHCTPYMEHTOM A/19 KOHCTpyMpoBaHua Byaywiero. Heobxoanmo BK/O-
YeHue B 3TO KOHCTPYMPOBaHME KPUTUHECKOrO Yncaa «NPOodeccMoHasibHbIX UTPOKOB»
3aMHTEPECOBAHHbIX B TOM, YTOObI ByayLiee NOBTOPANO Bbl NLIb NONOKUTEbHbIE TEH-
OeHUMN NPOLLIOro.

N nocnegHee. Mpoweawune napnemeHTkeme Bblbopbl 2012-2013 rogos B ApMmeHumn
NMoKasasn AO0CTaTOYHO Hensoxyto paboTty cpeacTs maccoBow MHdopmaumn. Cyaa no
BCEMW, MeAMa Hayuyuaucb banaHcMpoBaTb Bpems, NPefoCTaBAATb PaBHble YCA0BUA
NONUTUYECKUM CUAM, CAEPXKMBaTb cebA B MCNONb30BaHMM TEXHONOIMI YepHoro PR
KaK MHCTpymeHTa beceabl ¢ onnoHeHTamu. Ho ecTb HECKO/IbKO $aKTOpOoB, KOTOpbIe He
NO3BONAIOT HaM, MegUMIMHOMY COOBLLECTBY BHYTPM CTPaHbl, O4HO3HAYHO YyKa3aTb Ha
nobeay naen CoCTaBAOLWMX KOHLENUMIO «CBOboAbl MHPOpMaLUn».
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MonbiTatocb onpeaennTb 3TU NPUYNHDI:

e Meauma He HacTpoeHbl Ha ryboKkoe, nocnegoBaTenbHoe ocBelleHue cobbl-
TUI C LEeNbio NOSIHOLLEHHOro MHOPMUpPOBaHUMA obwecTBa, MHPOpPMaLMa no-
npexHemy JOCTaTOYHO CerMeHTapHa.

e MHorve cBo60Abl HOCAT paspeLlnTesibHbIA XapaKTep U He UMEIOT ryboKnX
KOPHE BHYTPU CamMON MHAYCTPUM.

e MexaHM3Mbl CAaMOpPErynIMpoBaHUA MO-NPEXHEMY He ABAAIOTCA BHYTPEHHEN
NoTpebHOCTbIO MHAYCTPUMN.

e  Ha pbIHKe KaTacTpodUUECKM He XBaTaeT CPEACTB AJ/15 Pa3BUTUA KaYeCTBEHHbIX
Meama; UX MoOJIHOLLEHHOM KOHBEPreHCTHOCTU; OrPaHUYECHHblE U3HAYaNbHO
CpeacTBa PacnbIATCA, CHAabXKasA B TOM YMC/IE KENTYIO (B NEPEHOCHOM CMbl-
cne) npeccy.

Bce 3TO He MOXeT NpUAaBaTh HaM YBEPEHHOCTU B 3aBTPALLHEM AHE apMAHCKUX Me-
aua.

Bo Bpemsa O4HOro M3 CUEHapHbIX YNParKHEHUI, HAapPAZY CO MHOXKecTBOM npobaem u
OKMAAHUI YYACTHUKKM, meHeaKepbl CMW o4epTuam ogHy BaxkHyto npobaemy, KoTo-
pylo Aanee 3KCNepTbl BbIPasuAK caeayowmm cnocobom: «HeT cybbeKTOBHO Nepeu-
Baemol U 0OBbEKTUBHO BOCMNPUHMMAEMOM KaK AAaHHOCTb MEPapXMUYecKon CTPOMHOWN
CUCTEeMbI LleHHOCTeM, Ha OCHOBE KOTOPOW CTPOATCA OTHOLLEHMS KaK BHYTPU Kopnopa-
UMM NPodECCMOHAN0B, TaK U MeXAY Koprnopauueln n obwecTBOM, TOYHEE PasHbIMK
cnosmu obuiectea. Kak cnepcteme — ocTyTCTBYeT 0CcO3HaHMe cebs eguHoi npodeccu-
OHa/NIbHOM TMAbAMEN, NOAYNHAIOLLENCA BHYTPEHHOM MOPabHbIM U NPOdeccMoHanb-
HbIM MMMepaTUBam, ymetowen GopmMynmMpoBaTb 0bLme 3a4a4m, 3aLLmMLaTh, 1066Mpo-
BaTb CBOW UHTEPECHI».

He nobotocb nokasaTbCA POMAHTUYHON M, 3aKNK0YAA 3TO BbICTYMN/IEHWE, HanocaeaokK
npvBeay BCe-TakM OTPbIBOK M3 MaHubecTa GyTypmuctoB. Ppasbl 3T MOryT NOAYYNUTb
COBEPLUEHHO MHOE 3BYyYaHMWe, eciv NPUMEHUTL UX K Mogenupyemomy byayuiemy xyp-
HanNUCTUKKN: «Mbl HamepeHbl BOCMEeTb /l060Bb K ONAaCHOCTM, MPUBLIYKY K SHEPrUM U
6eccTpawuio<.....>MyxecTBo, oTBara U 6yHT H6yayT OCHOBHbIMUW YepTamMu Halen pa-
60TbI».
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Closing Remarks

By Dunja Mijatovic,

Thank you all for everyone’s active participation and interest in the discussions, and
also to the speakers for their contributions. | was glad to see that the conference con-
tinues to be the platform that allows journalists, civil society and government repre-
sentatives to exchange views across the region.

I would like to thank the Georgian authorities once more for being cordial hosts of our
event.

Today we have looked back at the past ten years and agreed that several serious ob-
stacles to media freedom, such as attacks and harassment against journalists, or state
control over the media, unfortunately still persist. This means that we will continue to
organize this annual conference and follow-up on developments.

We agreed that there is work yet to be done by the governments in order to improve
national laws and bring them in line with OSCE commitments. We underlined the im-
portance of a legal and regulatory environment that will guarantee the political, edito-
rial and financial independence of the media.

We discussed the challenges of the new digital era and agreed that the rights of jour-
nalists, working both off and online, should be safeguarded by the governments and
that there is no principal difference between the rights of a journalist, a blogger and
anyone else who is involved in journalism.

You have just adopted a Conference Declaration that | intend to bring to the atten-
tion of the authorities of Armenia, Azerbaijan and Georgia. | would expect them to
acknowledge its conclusions and follow up on the recommendations with specific ac-
tions, whether by improving legislation or implementing regulations.

I will continue using all the tools available to me and my Office to remind the gov-
ernments of their obligations and assist other stakeholders, including regulators and
members of civil society, to do their part in supporting media freedom.

I'll use every opportunity to remind the governments that access to information, as
well as pluralistic and diverse media, is not a privilege, but rather a necessary condi-
tion for any democracy. | will also help the cause of preserving Internet freedom, which

leads to greater transparency and political accountability worldwide.

I would also like to express my gratitude to our donors: Germany, Lithuania, Norway,
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Switzerland and the United States.
Thank you to the interpreters, our focal points in Georgia, Zurab Khrikadze and Mariam
Burduli, and my dedicated staff for investing their best to make this conference pos-

sible.

To those who are participating in tomorrow’s Master Class on Digital Switchover and
Round Table on Media self-regulation: | wish you a very interesting and fruitful day.

Thank you!
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Regular Report to the Permanent Council for the period from
30 November 2012 to 13 June 2013

Organization for Security and Co-operation in Europe
The Representative on Freedom of the Media Dunja Mijatovi¢
13 June 2013

INTRODUCTION

Internet freedom

Avyear ago | reported to the Permanent Council about the issues of our time — freedom
and safety, online and off.

That report came on the heels of the Dublin Conference on Internet Freedom, which
many of you may recall sparked a spirited debate about the future of the Internet. |
wrote then that the 56 participating States held many opinions about what is an open,
free and safe Internet. | wonder today if many opinions have changed in the past year.

I also wonder if we all aren’t stuck as characters in the parable of the six blind men and
the elephant, where we are often blind to the perceptions of others around us and
prefer to consider the Internet as just what we feel in front of us.

In an attempt to bring some clarity and definition to the many issues that were posed
in Dublin a year ago, my Office organized a major event, the Internet 2013 Conference
here in Vienna in February. It turned out to be an ambitious undertaking with more
than 400 participants onsite and several hundred more watching the live stream and
taking part in Twitter chats. More than 60 news articles appeared reporting on the
conference throughout the OSCE region.

Almost all participating States were represented as was every imaginable group with
an interest in Internet development. | am pleased to report that the feedback on the
event was positive throughout the delegations and the interest groups represented.

Based on the conference discussions | brought forth a set of specific recommendations
designed to provide focus and some basic operating principles necessary to keep the
Internet a vehicle to promote free expression, free media and the free flow of informa-
tion.

Major points include:

° Affordable access to broadband Internet shall be fostered and become a uni-
versal service.

®  Theright to free expression and free media as human rights is not reserved for
media companies or editorial offices alone; they belong to everyone. These
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rights shall be equally applicable to all forms of journalism, not just traditional
media.

® In a world in which individuals communicate on public and semi-public plat-
forms, a firm line between professional journalism and other methods of con-
tent production is not easily drawn. Collaborative works, such as wikis, make
it difficult to identify a single author. They constitute journalistic content and
shall enjoy the same protection as traditional journalism.

®  No one shall be held liable for disseminating content on the Internet of which
he or she is not the author, as long as they obey legal orders to remove that
content, where they have the capacity to do so.

®  Journalism codes of ethics and media self-regulatory bodies shall adapt to the
online environment. Anyone involved in the production of information of pub-
lic interest shall be allowed and encouraged to participate in self-regulatory
mechanisms.

®  The multi-stakeholder model of Internet governance needs to be preserved
and enhanced so that it is truly representative of the public interest. The exist-
ing Internet governance infrastructure needs to evolve to ensure that he user
is a recognized participant in the decision-making process.

®  OSCE Institutions shall help participating States apply universally acceptable
responses to reduce illegal content online by working with civil society to
counter harmful narratives.

] In today’s democratic societies, citizens shall be allowed to decide for
themselves what they want to access on the Internet. As the right to
disseminate and receive information is a basic human right, government-
enforced mechanisms for filtering, labelling or blocking content shall not be
acceptable.

] It is important to recognize the relationship between copyright and freedom
of expression. We need a system that keeps a balance between the interests
of rights holders and those of the public.

It is my firm belief that these straightforward recommendations are easy to acknowl-
edge and just as easy to implement. And in doing so, our new technologies can be a
catalyst to an age of increased information, open communication and the exchange of
ideas through free media.

But in order to do so, the political will needs to be mustered to make to realize these
recommendations. And today | am concerned that there is little or no political will to
make this happen. Indeed, the opposite is true; too many in the OSCE simply refuse to
believe there are problems related to media freedom in their countries.

Media freedom legal framework
In order for the Internet Conference recommendations to be implemented, it is im-
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perative that the legal environment in participating States be tolerant and supportive
of free media and free expression. Creating that kind of legal framework was the topic
of the OSCE Human Dimension Seminar that was held on 13-15 May in Warsaw.

Across the OSCE region there is media-friendly legislation and there are laws in ex-
treme need of reform, but reform is coming slowly at best. Journalists still face criminal
defamation charges; laws restricting access to an open Internet are burgeoning; and
there seems to be, to use that phrase again, a lack of political will to create media-
friendly societies. Indeed, in some participating States, it’s as if war has been declared
on journalists, bloggers and Social Media activists.

It is time for the participating States to act, to show the will, to solve the problems.
Within the last few years the United Nations Human Rights Council and the Committee
of Ministers of the Council of Europe have adopted resolutions on Internet freedom
and journalists’ safety. It is time for the OSCE participating States to follow suit.

Journalists’ safety

A year ago | said that making newsgathering safer was a critical maker for my Office in
the 21st century. | also said that | sensed that a critical mass of public awareness and
international organizations’ attention could turn words into deeds.

I am sorry to say my faith may have been misplaced. Today’s report, which covers little
more than six months of activities, shows:

. At least 21 members of the media have been assaulted and injured by
unidentified assailants.

o At least 10 members of the media have been jailed or put in short-term
detention for doing their jobs.

o At least five journalists have been jailed or are serving time in prison on
criminal defamation charges.

Shockingly, however, a new category of harassment is growing — the almost indiscrimi-
nate and excessive use of force by law enforcement personnel against media who are
reporting on public demonstrations.

This situation must change and it must change immediately. And to make it happen,
all that is necessary is, to use the phrase again — the political will to make it happen.
There is no need for many new laws. There is no need for intense work of fact-finding
commissions and complex regulations that govern conduct. Law enforcement person-
nel must be told that it’s “hands off the media.”

Finally, | am looking forward to the 15th Central Asia Media Conference in Bishkek later

this month. We will have an opportunity to reflect on developments in the region over
that period of time and what we can look forward to in the future.
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ISSUES RAISED WITH PARTICIPATING STATES

Albania

On 2 December | received a letter from Edmond Panariti, Minister of Foreign Affairs,
indicating that criminal charges against journalist Lindita Cela would be dropped on
3 December in compliance with Article 5 of the Law on Amnesty (see Regular Report
to the Permanent Council of 29 November 2012). | have learned that charges were
indeed dropped on 3 December.

On 1 March | wrote to Prime Minister Sali Berisha expressing concern about the draft
Law on Broadcasting, indicating the law, as adopted by the Education and Mass Media
Committee, falls short of requiring politically inclusive governing bodies for the nation-
al broadcast regulator, NCRT, and the public broadcaster, RTSH, therefore risking that
both institutions would remain political instruments of the parliamentary majority. My
Office will continue to monitor the implementation of the new legislation.

Armenia

On 25 April | wrote to Edward Nalbandian, Minister of Foreign Affairs, to raise the
matter of Hakob Karapetyan, a reporter for iLur.am, who was attacked on 23 April
as he was covering an election campaign event. Karapetyan was physically assault-
ed and his camera was seized and returned with all video files erased. The journalist
said that policemen present at the site did not intervene. | also raised the case of
Hripsimeh Jebejyan, a reporter for the newspaper Aravot, who reportedly was mis-
treated by police while covering a clash between protesters and police on 8 April.
On 23 May | received a letter from Deputy Foreign Minister Ashot Hovakimian regard-
ing the above-mentioned cases. | welcome the fact that the investigations in both
cases were conducted swiftly and, in the Karapetyan case, sanctions were imposed on
two police officers.

Azerbaijan

On 28 December | issued a public statement welcoming the release from prison of
Anar Bayramli, an Azerbaijan-based correspondent for Iranian Sahar TV, Aydin Janiyev,
a regional correspondent for the newspaper Khural and blogger Taleh Khasmammad-
ov, who were pardoned by a 26 December decree by President Ilham Aliyev. | called the
release a commendable step and expressed hope that all journalists in prison would
be set free.

On 15 January | wrote to Minister of Foreign Affairs Elmar Mammadyarov and Minis-
ter of Internal Affairs Ramil Usubov and issued a public statement expressing concern
about the use of excessive police force against several journalists during a public pro-
test in Baku. | asked the authorities to investigate and take measures to prevent similar
incidents. In my letter | suggested to the authorities that we continue joint projects on
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journalists’ safety.

On 21 January and 13 February | received replies from the Ministry of Internal Affairs
saying that a rally held on 12 January “was not conducted in accordance with the de-
termined provisions of the law” and the “police had taken necessary measures in line
with the law to restore public order without distinction to participants of the rally.”

On 18 February | wrote to Foreign Minister Mammadyarov to express concern about
the safety of novelist Akram Aylisli and his family. Because of his writing, Aylisli has
become a target of threats, harassment and sanctions. | welcomed the immediate con-
demnation of the acts by Minister of Internal Affairs Ramil Usubov and asked the au-
thorities to guarantee safety for Aylisli and for all journalists and authors in Azerbaijan.

On 28 February | received a reply from the authorities regarding the matter.

On 13 March | wrote to Foreign Minister Mammadyarov to express concern over the
nine-year prison sentence imposed on Avaz Zeynalli, editor of the newspaper Khural.
Zeynalli was found guilty of several charges including “taking bribes and extortion,”
“notimplementing a court ruling” and “evasion of taxes.” | also expressed concern that
two other journalists, Vugar Qonaqov and Zaur Quliyev from Hayal TV in Guba, who are
in prison awaiting trial, may receive lengthy sentences.

| also again raised the matter of the fate of the newspaper Azadlig, which may be
forced to close because of two civil defamation judgments with high damage awards.

On 15 March | wrote to the Foreign Minister welcoming the release of Qonaqov and
Quliyev from prison. | am relieved that the two journalists could finally join their fami-
lies and | remain hopeful that the suspended convictions will be vacated. | also asked
for information regarding the detention of Rashad Hasanov, a well-known social media
activist.

On 10 April | asked the authorities for the reason Russian journalist Milrad Fatullayey,
editor-in-chief of weekly Nastoyasheye Vremya and a contributor to Nezavisimaya
Gazeta, was denied entry into the country on 25 March.

On 11 April | wrote to Foreign Minister Mammadyarov regarding several media devel-
opments. | raised the case of Araz Guliyev, editor of the news website xeber44, who
was sentenced to eight years in prison for “illegal possession, storage, and transporta-
tion of firearms,” “participation in activities that disrupt public order,” “inciting ethnic
and religious hatred,” “resisting authority” and “offensive action against the flag and
emblem of Azerbaijan.”

| expressed hope that the Guliyev conviction, as well as that of Avaz Zeynalli (see entry
of 13 March), who was sentenced to nine years in prison, would be overturned on ap-
peal.

| sincerely hope that these two journalists and all other journalists in prison will be
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released, including Hilal Mammadov, chief editor of the Talysh-language newspaper,
Tolishi Sado, Nijat Aliyev of the website azadxeber.az and Faramaz Allahverdiyev, an
independent journalist.

| also expressed concern over statements by several officials who called for blocking
the social media site Facebook and | expressed hope that, as | was assured personally
by President Aliyev during a visit to Baku in 2011, the Internet would remain free in
Azerbaijan.

Using the example of Azadliq, | pointed out the need to reform criminal and civil defa-
mation laws and once again | offered my Office’s full support for that task.

On 29 April | wrote to Ali Hasanov, Head of the Presidential Administration’s Public-
Political Affairs Department, regarding a new smear campaign against well-known in-
vestigative journalist Khadija Ismayilova.

On 15 May | issued a public statement expressing concern about the increasingly hos-
tile situation for the media, citing several negative developments. On 14 May the Par-
liament adopted amendments to the Criminal Code that provide for up to three years
imprisonment for online defamation. These amendments drive Azerbaijan even fur-
ther away from the OSCE’s recommendations to decriminalize defamation and | urged
President Aliyev not to sign the legislation. | also criticized the 13 May decision of the
Baku Appeals Court upholding a nine-year prison sentence for Avaz Zeynalli, editor-
in-chief of Khural newspaper. | once again called on the authorities to release Zeynalli
and other jailed journalists. In my statement | also noted other limitations on media
freedom in Azerbaijan, including the recent intimidation of a Radio Free Europe jour-
nalist, Khadija Ismayilova, and disproportional damage awards for defamation against
the newspaper Azadlig. | find such developments particularly worrying in the run up to
the presidential and parliamentary elections.

On 4 June President Aliyev signed the aforementioned amendments to the Criminal
Code extending the application of criminal defamation provisions to online expression.

On 6 June together with Nils MuiZnieks, Council of Europe Commissioner for Human
Rights, | issued a public statement regretting this step, which clearly contradicts Azer-
baijan’s commitments and obligations relating to the decriminalization of defamation
and freedom of expression in general. We furthermore expressed concern that the
changes will further erode the already limited space for free expression in the country.
We strongly urged the Azerbaijani authorities to employ genuine efforts to ensure that
the ongoing reform of the defamation law results in legislation that complies fully with
the European Convention on Human Rights and OSCE commitments on freedom of the
media, both online and offline.

| hope that the recent negative developments regarding media freedom and freedom

of expression in Azerbaijan can be stopped and | offer my Office’s full support and as-
sistance.
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Belarus

On 6 December while attending the OSCE Ministerial Council in Dublin, | met with
Aleksandr Mikhnevich, First Deputy Minister of Foreign Affairs, and shared my concern
about the fragile state of independent media and the safety of independent journalists
in Belarus. | appreciated the open conversation centered on the current state of affairs
and future co-operation between the authorities and my Office.

On 20 December | wrote to the authorities to express concern over the 12 December
decision of the Ministry of Information to deny reregistration to the magazine Arche.
On 24 May | was pleased to learn that Arche was reregistered by the Ministry of Infor-
mation on 22 May. The editors intend to resume publication immediately.

| was pleased to learn that on 15 March criminal charges of libelling the president were
dropped against Gazeta Wyborcza journalist Andrzej Poczobut and on 18 April crimi-
nal charges of complicity in organizing an illegal crossing of the border were dropped
against independent photographer Anton Suryapin.

On 13 May | wrote to Minister of Foreign Affairs Vladimir Makei to express concern
about the detention and conviction of Alyaksandr Yarashevich, a reporter for Radio
Ratsiya, and blogger Dmitrii Galko. They were detained by the police on 6 May while
walking down a street in Minsk. Yarashevich was sentenced to 12 days and Galko to 10
days of administrative arrest for disobeying lawful orders. It was the second detention
of Yarashevich within the last 10 days; he was detained by the police on 26 April to-
gether with other six journalists covering an event on the anniversary of the Chernobyl
disaster. His colleague, Radio Ratsiya reporter Gennady Barbarych, and he received
three-day sentences.

On 30 May | noted the adoption in a first reading by the lower chamber of the Parlia-
ment of amendments to the law “On information, informatization and protection of
information” that may improve access of official information to citizens.

On 3-5June | paid an official visit to Minsk. | was honored to follow up on the invitation
by Foreign Minister Vladimir Makei and | welcome the readiness of the authorities to
intensify dialogue and co-operation with her office on much-needed improvement of
the media freedom situation. On the first day of my visit | opened a training seminar
on “Internet Media: Freedom, Professionalism, Sustainability” that was attended by
independent and state journalists.

(See Training)

| was pleased for the opportunity to voice all my concerns regarding the media free-
dom situation at the highest level. | appealed to the authorities to immediately end the
short-term detention of journalists and social media activists covering public events.
While noting the positive developments in the criminal cases against Poczobut and
Anton Syriapin, | reiterated my demand that remaining criminal charges against jour-
nalists should be dropped. | also noted that the media legislation framework urgently
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needs to be liberalized and modernized to enable development and independence
of the media. In this regard, | received positive signals from the authorities about the
engagement of my Office to assist in legislative reform, especially with the outdated
and restrictive media law. | also insisted on the urgent need to engage civil society in
this reform process. All my meetings with the authorities were held in a very frank and
constructive manner.

My visit also allowed for the opportunity to meet with many journalists and civil soci-
ety representatives.

I left Minsk with high expectations for improvement in the media freedom situation.
| will continue to monitor and engage in the much-needed reform process and hope
that our agreement to co-operate will soon bring positive results. My Office stands
ready to continue to assist and co-operate with Belarus.

(See Visits)

On 11 June | wrote to the Belarusian authorities regarding the detention of Nash Dom
newspaper distributor Natalya Leonova. Reportedly, on 5 June, Leonova was detained
by the Minsk District Police Unit for about two hours and allegedly intimidated for dis-
tributing newspapers. Police confiscated 700 copies of the newspaper.

As a first step in improving the situation and stopping the practice of short-term deten-
tions, | suggested that the authorities at the highest level provide law enforcement
agencies with specific guidelines to stop detaining and harassing journalists and mem-
bers of the media.

| once again expressed my readiness to support the authorities with all means available
to improve the media freedom situation.

Bosnia and Herzegovina

On 9 December together with the OSCE Mission in Bosnia and Herzegovina, the
EU Delegation, the EU Special Representative and the U.S. Embassy in Bosnia and
Herzegovina, | issued a statement on recent efforts to replace the entire RTV FBIH
(Radio Television of Federation of BiH) Steering Board, an act that could undermine
media freedom in the country.

In the statement, | also recalled the legal reviews commissioned by my Office
to assist in establishing a media framework that allows for politically and financially
independent public service broadcasters and a broadcast regulator.

On 14 January | issued a public statement expressing concern about amendments to the
legislation on public broadcasting that would create another public service broadcaster,
thus damaging the financial sustainability of the current public broadcasting system.

Instead of creating new broadcasters, | suggested that authorities strengthen the
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independence and professionalism of the existing public service broadcasters. | also
raised the issue of an urgent need and the importance of starting the process of the
digital switchover.

| expressed concern that none of the recommendations that were contained in two
legal reviews commissioned by my Office, the European Union Special Representative
and the OSCE Mission to Bosnia and Herzegovina had been considered.

OnJanuary 15 I received a letter from Minister of Communications and Transport Damir
Hadzi¢ extending an invitation for me to visit the Ministry, suggesting co-operation be-
tween the Ministry and my Office and to discuss media freedom issues in the country.

On 30 January and 14 March | replied to Minister Hadzi¢ thanking him for his letter and
wrote to the Minister of Foreign Affairs, Zlatko Lagumdzija, referring to the agreement
and written correspondence with Minister Hadzi¢, to inform him about my intention to
pay an official visit to Bosnia and Herzegovina this year.

On 16 April l issued a public statement voicing concern about threats against journalists
Predrag Luci¢ and Nebojsa Vukanovié. | called on the authorities to condemn such
threats and ensure journalists’ safety. | reminded the authorities that different views
need to be accepted and fostered and that there can be no excuse for attacks that
endanger free expression and free media.

On 4 June | wrote to the authorities emphasizing possible consequences of adopting
the recently drafted amendments to the Law on Freedom of Access to Information of
Bosnia and Herzegovina.

| also provided them with a legal analysis of the draft law commissioned by my Office
and prepared by Helen Darbishire, executive director of Access Info Europe and a well-
known international expert on access to information. She was also a member of the
drafting committee of the first Bosnia and Herzegovina Law on Freedom of Access to
Information.

On 4 June | issued a public statement expressing a concern about access to informa-
tion law amendments in Bosnia and Herzegovina, since several provisions were not in
line with international standards on access to information laws, particularly Article 8.2.

| expressed hope that the recommendations from the legal analysis would assist the
authorities in bringing the law in line with the country’s OSCE commitments and inter-
national standards on freedom of information.

(See Legal reviews)

Croatia

On 24 January | wrote to Vesna Pusic, First Deputy Prime Minister and Minister of
Foreign and European Affairs, expressing concern over the detention of Jasna Babic on
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22 January as a result of an ongoing criminal libel lawsuit against her initiated in 2009
by businessman Josip Radeljak. Although the Court decided to release Ms. Babic, she
could have spent a maximum of 30 days in custody. While Croatia failed to decriminal-
ize defamation when it last reformed the Criminal Code, | expressed hope that the
government will reinvigorate its efforts to do so.

On 20 March | issued a public statement voicing concern over the treatment of three
journalists at Croatian Radio Television’s (HRT) news program. Katja Kusec, presenter
of the evening news show Dnevnik 3, and two of Dnevnik 3's editors, Ruzica Renic and
Denis Latin, were replaced after airing comments by Ruza Tomasic, an MP and head of
the Croatian Party of Rights, Ante Starcevic.

| urged HRT’s management to ensure that professional standards are upheld and that
the rights of Latin, KuSec and Reni¢ are protected. | also called on the government and
HRT management to refrain from any action that could lead to censorship and threaten
editorial independence.

On 26 March | received a letter from HRT in response to a public statement | made on
20 March. The letter stated that the decision to relieve three journalists of their posi-
tions was not linked to media freedom but rather to the lack of their professionalism
as journalists.

Denmark

On 23 May | issued a public statement concerning a new public information law pro-
posed in Denmark. | raised my concern that the new law would restrict the public’s
access to information in the legislative process.

The proposed law contains two sections that could have consequences for access to
information in the political and law-making processes. The proposed law also fails to
contain a provision that establishes a “harm test,” which means that information that
would not in any way harm the functioning of the government can still be withheld. |
asked members of Parliament to reject the two sections in the bill.

On 4 June the Parliament passed the bill, which will go into effect on 1 January 2014.

Georgia

On 6-7 December | met with Maia Panjikidze, Minister of Foreign Affairs, while at-
tending the OSCE Ministerial Council in Dublin. | expressed my appreciation for the
country’s achievements in media freedom, especially the adoption of media-friendly
legislation, including decriminalization of defamation, the creation of a public service
broadcaster and, most recently, the adoption of legislation ensuring transparency of
media ownership.

On 20 December | wrote to Foreign Minister Panjikidze to request additional infor-
mation regarding Nikoloz Gvaramia, the director general of Rustavi-2 TV, who was ar-
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rested on 19 December. | expressed hope that his arrest is not connected to his work
at Rustavi-2 TV and called for transparent investigation.

On 21 December | wrote again to Foreign Minister Panjikidze to express concern over
developments at Georgian Public Broadcasting (GPB) and the resignation of Director
General Gia Chanturia. | sought assurance that the selection of a new director general
would be carried out fairly. On 4 January | received a letter from the Foreign Minister
informing me that Giorgi Baratashvili, the former Head of the GPB Technical Depart-
ment, was found the best suited among 140 candidates.

On 21 January | wrote to Foreign Minister Panjikidze offering to provide a legal review
of proposed amendments to the Law on Broadcasting and on 25 March | delivered the
review.

The review, requested by the deputies of the Parliament, indicates that the proposed
amendments improve the current law and ensure greater pluralism and transparency
in the work of the public broadcaster. Redefining the tasks, duties and appointment
procedure of the Director General and the Board of Trustees also is an improvement.
It is also very positive that the public broadcaster will have the new obligation of car-
rying the signal of other broadcasters as part of its network. The main shortcoming of
the draft is the lack of transitional provisions until the new Board is appointed. These
should be introduced to ensure the full functioning of the broadcaster during the tran-
sition.

(See Legal reviews)

Germany

On 10 April | issued a public statement saying that broader media access to the trial
of a member of the alleged terrorist group National Socialist Underground would be
in the public interest. Media access to the trial of crimes in which eight victims were
of Turkish and one of Greek origin was originally allocated on a first-come, first-served
basis and resulted in Turkish-language media being excluded.

In my statement | welcomed the pre-trial debate on the issue and noted that in cases
where indispensable elements of democracies clash, such as, in this case, judicial inde-
pendence and journalists’ access to information, it is important to learn from the cases
and develop policies that enforce these basic rights.

I noted the Federal Constitutional Court decision of 12 April ruling that the court
needed to to reserve seats for foreign media in view of the nationalities of the victims.

On 6 June in a letter to Boris Rhein, Interior Minister, and Jorg-Uwe Hahn, Minister of
Justice for the State of Hessen, and in a public statement | expressed concern about
police treatment of the media. On 1 June riot police who were dispatched to monitor
“Blockupy” protesters in Frankfurt assaulted media members reporting on the event.
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I noted that it was the second incident where journalists’ rights were infringed upon by
the police, arising from reporting on demonstrations in Frankfurt. In another incident
on 6 February police raided the homes of eight photojournalists in different federal
states to find evidence of a crime that happened at a demonstration in Frankfurt in
March 2012 in which a policeman was seriously injured.

Greece

On 16 January | issued a public statement condeming firebomb attacks outside
journalists’” homes on 11 January in the greater Athens area. The targets were all well-
known journalists Antonis Skyllakos of the Athens News Agency and his journalist wife,
Evangelia Baltatzi, Antonis Liaros, of ERT public television, Petros Karsiotis of Alpha TV,
Giorgos Ekonomeas of Mega TV and Christos Konstas, a former journalist and current
spokesman for the state privatization agency. No one was injured. Two groups, the
Militant Minority and the Circle of Violators, claimed responsibility for the attacks in
announcements posted on their websites.

| was pleased to learn of the condemnation of the attacks by the authorities and |
called for a thorough investigation.

On 3 April | received a reply from the authorities to my letter dated 19 November
concerning an assault in Athens on Skai TV reporter Michael Tezaris. The authorities
said an investigation was started but the perpetrators have not been identified.

On 19 April | wrote to Minister of Foreign Affairs Dimitris Avramopoulos and issued a
public statement about an assault on Skai TV sports journalist George Tselikas, who
was severely beaten outside a football stadium in Athens on 14 April. The incident
occurred during a 15-minute strike action in protest of previous incidents of violence
against sports journalists.

| emphasized that assaults on journalists constitute a serious threat to their safety
and harm media freedom. | asked the authorities to publicly condemn this and every
case of violence against journalists to send a clear message that such assaults are not
tolerated.

On 7 June | received the reply of the authorities regarding the assault against sports
journalist Tselikas, saying that an investigation is under way. The authorities said my
Office would be kept informed about the developments.

On 11 June | wrote to the authorities, asking for information on the entry ban to
Greece of journalist Ivana Kosovska of Skopje. According to information available to
me, the journalist, who works as foreign policy editor of the daily newspaper ‘Dnevnik’
in Skopje, was declared persona non grata and recorded as such in the Greek national
register.

On the same day, the authorities sent my Office an initial reply stating that on 5 June
the Head of Greece’s Liaison Office in Skopje met with Foreign Minister Nikola Poposki
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concerning the case of journalist Kosovska to express the view that the issue exclu-
sively concerns Greek internal law and order. The authorities also informed my Office
that the matter is considered closed following discussions between Foreign Ministers
Dimitris Avramopoulos and Nikola Poposki.

On 12 June | issued a public statement warning that the closure of Greece’s public
service broadcaster, ERT, could deprive citizens of a diversity of views and create eco-
nomic hardship for the dismissed journalists. On the evening of 11 June the govern-
ment suddenly shut down the three television channels and radio services of ERT in
the frame of wider state budget cuts. | urged the authorities to ensure the immediate
establishment of the new public broadcaster, guarantee its full editorial, financial and
political independence. | also noted that the decision to close ERT should have been
taken in consultation with all stakeholders, including media professionals and civil soci-
ety and this move also left viewers without a public service broadcaster. | emphasized
that the authorities should have gradually restructured the public broadcaster, espe-
cially as they announced that they would resume operations at a later date.

My Office continues to follow the trial of journalist Kostas Vaxevanis, whose case |
raised on 2 November. Vaxevanis was charged with violating national privacy laws by
publishing the names of more than 2,000 Greek nationals who allegedly have Swiss
bank accounts for tax evasion purposes. His trial has been postponed to 8 October.

Hungary

On 13 December | received a reply from the authorities to my letter of 19 November,
in which | asked for information on certain new draft provisions of the Criminal Code
that Hungarian media experts claimed would make it possible for the government to
remove illegal online content and block access to certain information before a court
decision is made. | also asked for details about a criminal libel case launched by a Bu-
dapest district mayor against two persons who posted online comments to an article
written in the daily newspaper Nepszava about the mayor in April 2012.

The authorities said that the reason for the adoption of the new sanction, called “defi-
nite removal of electronic data,” is to combat cybercrime. It will be part of the Criminal
Code that would go into effect on 1 July, and could be ordered by the court when the
accessibility or publication of electronic data cause a crime; the electronic data is used
as an instrument for the commission of a criminal act or the data is created by way of a
criminal act. A similar measure is created in the Act on Criminal Procedure that would
allow for temporary blocking, ordered by the court, until a final decision of the court. It
could be used in case of child pornography, terrorist acts and crimes against the state.
The letter emphasized that it is the responsibility of the state to help the victims, save
its citizens and prevent these serious criminal acts. They added that progressiveness is
the central idea of the system and blocking or removal always will be based on a court
order.

Regarding the criminal libel case, in the letter the authorities informed me that the
government was not in a position to provide information about an ongoing procedure.
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Italy

On 21 December | received a reply from now Deputy Minister of Foreign Affairs Maria
Dassu to my 16 November letter regarding a bill to re-criminalize libel and the criminal
conviction of editor Alelsandro Sallusti for defamation. Dassu indicated that all rel-
evant actors would be consulted in the legislative process and said my message had
been forwarded to relevant ministers.

On 27 December | wrote to Giulio Terzi di Sant’Agata, Minister of Foreign Affairs, ex-
pressing my concern about threats to media in northern Italy. A letter to the daily
newspaper Altomilanese contained a 9-mm bullet and photographs of editor Ersilio
Mattioni and reporter Giampiero Sebri, who is known for his coverage of organized
crime. | called on authorities to condemn such acts and requested additional informa-
tion on the case.

On 7 January | received a reply from the authorities indicating officials are investigating
the incident.

On 21 March | wrote to the Foreign Minister about journalist Alessandro lacuelli, who
is known for his reporting on organized crime. lacuelli was the victim of a burglary in
which only the journalist’s work product was stolen. | raised the Altomilanese case
again and stressed the importance of combating threats to journalists by organized
crime.

On 10 April | received a reply from the authorities regarding the lacuelli case in which
they reiterated a commitment to address all threats to free media and journalists.

On 10 April | wrote to the authorities and issued a public statement condemning the
delivery of a parcel bomb to the Turin office of newspaper La Stampa on 9 April. Stress-
ing the uncompromising stance authorities take against violence, | welcomed the show
of support for the newspaper by President Giorgio Napolitano.

On 24 May | wrote to Emma Bonino, Minister of Foreign Affairs, and on 27 May | is-
sued a public statement reiterating my concern about the enforcement of criminal
defamation laws in Italy. On 22 May the Court of Milan sentenced journalists Andrea
Marcenaro, Giorgio Mulé and Riccardo Arena to one year in prison, eight months in
prison and a suspended one year of imprisonment, respectively, for defaming Palermo
magistrate Francesco Messineo. | hoped that a higher court would take into account
the case law established by the European Court of Human rights in reviewing the case
and once again encouraged the government to repeal criminal defamation laws.

On 5 June | received a reply from Foreign Minister Bonino assuring me that the govern-
ment attached primary importance to freedom of expression and media. She further-
more highlighted the ongoing and extremely lively debate on the decriminalization of
defamation in the Parliament. She said that the government was closely following the
parliamentary reform proposals and that several ministries were discussing the issue.
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Kazakhstan

On 25 January | wrote to the authorities asking for information about the closure of
the Zhezkazgan-based newspaper Molodezhnaya Gazeta. On 22 January the editor-in-
chief and owner and the staff of the newspaper were informed that, following a decree
issued by the Ministry of Culture and Information, the registration of the newspaper
was cancelled.

On 29 January | received an answer from the authorities on cases involving several
media outlets that are facing closure on charges of extremism, which was mentioned
in my Regular Report to the Permanent Council of 29 November 2012. | was told that,
according to a court verdict based on a series of legal examinations, “the conceptual
content of channel K+, the web portals Stan-TV and Respublika and the newspapers
Respublika, Golos Respubliki and Vzglyad are designed to incite social discord.” | was
also told that “content analysis of K+ television programs, articles in the newspapers
Vzglyad and Golos Respubliki, the Internet portals Respublika and Stan-TV and other
materials demonstrated the presence of propaganda advocating overthrow of the gov-
ernment and undermining of the securing of the State.”

As a result of the court proceedings, more than 30 media outlets were closed. | regret
these developments which | see as a serious setback to media pluralism in Kazakh-
stan. While | will never question the fight of governments to vigorously fight security
threats, they should not compromise media freedom.

On 30 January | brought to the attention of Dariga Nazarbayeva, Chairperson of the
Parliamentary (Majilis) Committee on Social-Cultural Affairs, my Office’s concerns re-
garding draft amendments to the Criminal Code.

In the letter | mentioned that, if adopted, these provisions will severely restrict free
expression. | encourage all countries to do away with criminal defamation laws, es-
pecially those providing extra protection for public officials, including heads of state.
Civil defamation statues also should be reformed. In Kazakhstan journalists have faced
exorbitant civil defamation claims and disproportionately high damages have been
awarded to public officials. This practice is punitive and incompatible with the right of
free expression. Damage awards should not bankrupt journalists and media organiza-
tions. Indeed, public officials should have a higher level of tolerance against criticism
and accept that their positions subject them to public scrutiny.

In the same letter | provided Chairperson Nazarbayeva with the legal analysis of the
draft law “On the protection of children from information harmful to their health and
development,” which is under consideration in the Majilis. | presented the analysis to
Foreign Minister Erlan Idrissov and | hope that this analysis, commissioned by my Of-
fice and prepared by an independent legal expert, will be considered before the law is
adopted.

My Office stands ready to continue support for media law reform in Kazakhstan.
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Kyrgyzstan

On 6 December at the OSCE Ministerial Council in Dublin | met with Minister of Foreign
Affairs Erlan Abdyldaev. We had a constructive exchange of views on the state of media
in Kyrgyzstan and agreed to continue our efforts to strengthen media freedom in the
country.

On 8 January | wrote to Foreign Minister Abdyldaev to express my concern and ask for
more information about the brutal attack on two Public Television journalists, Burulay
Pusurmankulova and Shirin Asanakunova, on 7 January in Bishkek. | welcomed the fact
that President Almazbek Atambaev and the Bishkek police chief pledged to lead the in-
vestigation into this crime personally. On 23 January | was informed by the authorities
that case was settled by mutual agreement.

On 12 April | issued a public statement welcoming restoration of access to the news
website fergananews.com (see Regular Report to the Permanent Council of 29 March
2012) and called it a positive sign for Internet freedom. | have repeatedly raised the
issue with the authorities and | am pleased that the readers have access to the site
again.

I look forward to my next visit to Bishkek on 27-28 June for the 15th Central Asia Media
Conference.

The former Yugoslav Republic of Macedonia

On 3 April | wrote to the Minister of Information Society and Administration, Ivo lva-
novski, and Nikola Poposki, Minister of Foreign Affairs, expressing concern about a new
media law has been drafted and the procedures for adoption.

On 13 May | received a reply from Minister Ivanovski setting forth the consultation
process and assuring me that the public consultations shall continue as long as com-
ments are submitted.

On 22 May | wrote to Minister Ivanovski indicating my Office would provide a legal
review of the draft law.

On 30 May | provided Minister Ivanovski and Foreign Minister Poposki with a compre-
hensive legal review of the new draft Law on Media and Audiovisual Media Services,
commissioned by my Office and prepared by Professor Katrin Nyman-Metcalf, a well-
known international expert in communications law, who has previously analysed sev-
eral laws across the OSCE region. | welcomed some positive elements in the draft law
“On Media and Audiovisual Media Services,” but in the letter and in a public statement,
| expressed concern that the draft law would restrict media freedom in the country be-
cause of the risk of over-regulation and the existence of unnecessary restrictions that
would apply to online and offline media.

(See Legal reviews)
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On 31 May | issued a public statement condemning the detention of Tomislav Kezarovs-
ki, an investigative journalist at the daily newspaper Nova Makedonija, because an ar-
ticle he wrote in 2008 for Reporter 92 magazine revealed the identity of a witness in a
murder case.

| stressed that even in cases where there were issues of confidentiality or witness pro-
tection, the detention of journalists is excessive.

Moldova

On 5 February in a letter to lurie Leanca, Deputy Prime Minister and Minister of For-
eign Affairs and European Integration, | expressed concern about the overly lengthy
and nontransparent process in the appeal by the NIT television channel of the revoca-
tion of its licence by the Audiovisual Coordinating Council in April 2012. A hearing on
the appeal has been postponed six times in the last 10 months. The latest hearing was
scheduled for 28 January, but it was postponed again until 11 February.

The Court of Appeals reviewed the case and upheld the license revocation on 11 Feb-
ruary, which decision was affirmed on 2 May by the Supreme Court. Lawyers for NIT
indicated that they are in the process of drafting a complaint to the European Court of
Human Rights. | continue to monitor the situation.

Montenegro

On 28 May | issued a public statement on the ninth anniversary of the murder of jour-
nalist Dusko Jovanovi¢ and urged the authorities to end the impunity against journal-
ists” attackers. | welcomed the fact that there is an ongoing investigation and said that
| continue to monitor the case.

Jovanovi¢, who was editor-in-chief and owner of the daily newspaper Dan, was shot
and killed while leaving his office in Podgorica on 27 May 2004. He had frequently
published critical news articles and also received numerous death threats prior to his
murder.

I will continue to monitor the case of Jovanovi¢ and | also continue to follow all other
cases in OSCE participating States where journalists have been killed in relation to their
work.

Romania

On 7 May | wrote to Minister of Foreign Affairs Titus Corlatean and issued a public
statement expressing concern about a 29 April decision of the Constitutional Court
overturning a High Court of Cassation and Justice ruling in 2010 which had effectively
decriminalized insult and libel in Romania.

I noted that in 2006 my Office welcomed Parliament passing a law that decriminalized
defamation and, in April 2009, the Office publicly expressed hope that decriminalizing
defamation would create a balance between the media’s right to scrutinize public fig-
ures and protecting a person’s reputation.
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The recent ruling runs against these efforts and constitutes a significant step back.
Since lawmakers are currently considering other Constitutional reforms, | hope they
will take this opportunity to decriminalize speech offenses expressly in the Constitu-
tion.

Russian Federation

On 7 December | issued a public statement expressing my concern over the death of
television reporter Kazbek Gekkiyev, who was murdered on 5 December in the south-
ern republic of Kabardino-Balkaria. | welcomed the swift condemnation of this crime
at the highest levels and the decision to immediately dispatch a team of investigators
to investigate the murder.

On 11 December | wrote to the authorities requesting more information about crimi-
nal proceedings started against Aksana Panova, the founder and former chief editor of
the Ura.ru in Yekaterinburg, the biggest news agency in the Urals region. While | do not
challenge legitimate actions of the prosecution, | am concerned about the possibility
of Panova’s conviction for her work as a critical journalist.

On 30 January the authorities responded to my letter regarding the Panova case, say-
ing the fraud and extortion charges against her are not connected to her professional
activities. | will continue to closely follow developments in the case.

On 13 December | issued a public statement welcoming a resolution adopted by the
Plenum of the Supreme Court that would guarantee courtrooms be open to journalists
in most situations. | said the resolution could help improve the transparency of the ju-
diciary and strengthen the watchdog function of the media. According to the resolution
“On openness of court proceedings and access to information on activities of courts,”
obstructing the lawful work of journalists by refusing them access to courtrooms
on any grounds other than the limited number of exceptions specifically mentioned
in the law, including on the grounds that they are not accredited, is unacceptable.
In the resolution the Supreme Court also acknowledges that journalists, like all citizens,
have the right to report online, take notes and make audio recordings during court ses-
sions. Only when they wish to make video recordings, take photographs or broadcast
live online or by radio or television will they be required to secure the authorization of
the presiding judge. In addition, banning such recordings would be acceptable only for
the protection of fundamental human rights. Any restrictions on the media must be
legitimate and recorded in the court minutes.

| welcome this initiative of the Supreme Court, which represents another important
step in ensuring access to court proceedings which increases the ability of reporters to
investigate such matters.

On 19 February | wrote to the authorities regarding the largest Distributed Denial-of-
Service (DDoS) cyber-attack on the English-language website of the television company
Russia Today in its history. | expressed my concern as this was not the first time media
outlets in Russia have experienced such attacks. | asked the authorities to investigate
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such that actions against media websites are efficiently prevented in the future. As |
have noted before, DDoS attacks on media outlets obstruct and hinder news reporting
and are a threat to cyber security, which is one of the vital conditions for free media
as a whole.

On 14 March | met with Deputy Minister of Foreign Affairs Aleksey Meshkov after
his address to the Permanent Council. We discussed issues of common interest. | am
pleased that we agreed to increase our co-operation and dialogue.

On 8 April | issued a public statement expressing sorrow over the death of journalist
Mikhail Beketov. A savage attack in 2008 left him permanently paralyzed and unable
to speak. Just last year he was awarded the governmental prize for dedication to the
profession. | offered my condolences to Beketov’s relatives, colleagues and friends. |
regretted that he did not live to see his attackers brought to justice. | repeat my call to
the authorities to track down and prosecute those responsible for the attack.

On 9 April | issued a public statement voicing my concern about unannounced inspec-
tions of media NGOs. | called on the authorities to end these exceptional measures and
allow the NGOs to continue their work for the benefit of the media and society. Media
NGOs provide essential support to journalists and the entire media industry, promot-
ing the free flow of information and free expression. Any actions to intimidate them
and interfere with their activities could create a chilling effect on those who champion
freedom of the media. While all organizations need to observe the rule of law, | see no
need to put such heavy pressure on these NGOs. | called on the authorities to show
restraint.

Affected NGOs include, among others, the Mass Media Defence Centre in Voronezh,
Civil Control, the Institute of Regional Press and the Foundation for Freedom of In-
formation in Saint Petersburg and the Institute for Development of Press (Siberia) in
Novosibirsk.

| note the progress in the case of Igor Domnikov, an investigative reporter for Novaya
Gazeta, who was murdered in 2000. On 8 May Pavel Sopot, a businessman, was ar-
rested for the crime. This arrest is certainly a development but much more needs to be
done to apprehend those involved in killing journalists in Russia.

Serbia

On 3 December | wrote to Slobodan Igrutinovic, Secretary General of the Association
of Sport Journalists of Serbia, in response to his 7 November letter in which he
described the situation regarding the ownership and licensing of TV Arena sport.

In my discussions with the authorities | stressed that full withdrawal of the state from
media is crucial for the country’s media reform and indispensable for a functioning free
media environment.

On 30 January | issued a public statement welcoming the establishment of a
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commission to assess progress in the investigations of unsolved murders of journalists
and emphasized that the government needed to step up its own efforts to protect
journalists. | hope it will help to ensure that justice is served and will raise awareness
of the issue of journalists’ safety.

On 11 April, on the occasion of the 14th anniversary of the murder of Serbian journalist
Slavko Curuvija, | issued a public statement indicating that the authorities have a duty
to publicly condemn violence against journalists and ensure that both perpetrators
and masterminds are prosecuted to the full extent of the law.

| continue to monitor the Curuvija case and | also continue to follow all cases in OSCE
countries where journalists were killed because of their work. The families, friends and
colleagues of these journalists, as well as the societies as a whole, deserve to know
the truth.

On 11 June | issued a news release noting the 12th anniversary of the murder of jour-
nalist Milan Panti¢ outside of his home in Jagodina. His assailants have not been identi-
fied.

| again said | welcomed the founding of an international commission by the govern-
ment to investigate the unsolved murders of journalists.

Slovakia

On 2 May | wrote to Minister of Foreign Affairs Miroslav Laj¢ak and issued a public
statement expressing concern over recent cases where the media have come under
significant pressure by members of the Slovak judiciary.

Several current and former members of the judiciary, including the acting General
Prosecutor and four Supreme Court judges, are seeking damages totaling €940,000
from the daily newspaper Novy Cas and its publisher for photos and videos published
in June 2011. These materials depict a party at which the plaintiffs were allegedly mim-
icking the events in a mass murder that happened in 2010 in Bratislava. The plaintiffs
say that the photos were falsified and that there was no connection between the pho-
tos and the mass murder.

In another case, Judge Michal Truban sued the daily newspaper Sme, claiming that an
article published by the newspaper in September 2012 had impugned his honour and
infringed upon his privacy by alleging the judge accepted a free hunting trip in 2008.
Truban asked for three separate apologies from Sme and €150,000 in damages.

The court ordered the newspaper to apologize to the judge in capital letters on its
front page for three consecutive days in late April. The court has not yet ruled on the
damage award.

| warned that large damage awards can lead to an outlet’s bankruptcy and may induce
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self-censorship, thus diminishing the existing media pluralism in Slovakia. | emphasized
that public officials need to endure a higher threshold of criticism by the public, includ-
ing members of the media. | also noted that that one of the indispensable roles of the
media in democracies is to hold a mirror to society and inform people of all issues of
public importance.

On 24 May | received a reply from Foreign Minister Laj¢ak, sharing the view that public
officials need to endure a higher threshold of criticism by the public and that damage
awards should be proportional to the injury suffered.

The Foreign Minister also noted the close linkage between freedom of expression and
protection of personal integrity, as also confirmed by the case law of the European
Court of Human Rights under Article 10 of the Convention for the Protection of Human
Rights and Fundamental Freedoms. He further noted that the issue of damage caps in
civil defamation cases is one of the topics discussed at relevant expert fora.

I hope that the discussions that have already started in Slovakia about the need to de-
criminalize libel and defamation will soon lead to this very important reform, and that
a damage cap will be set in civil defamation cases.

Slovenia

On 30 November | received a reply (to my letter of 15 November expressing concern
about a rise in the value-added tax to be assessed on newspapers) from Gregor Virant,
President of the National Assembly, in which he stated that he was personally advocat-
ing a solution that was different from the presented proposal for amending the legisla-
tion and that the committee did not adopt the articles of the draft act amending the
Value Added Tax Act.

On 23 May | wrote to Karl Erjavec, Minister of Foreign Affairs, to express concern over
two negative developments.

On 10 April the car of Miran Subic, an investigative reporter for the daily Dnevnik, was
set on fire outside his home in the northern city of Kranj. Subic is known for reporting
about corruption and criminal activity in the area. | asked the authorities to provide me
with further detail about this incident.

Additionally, on 13 May blogger Mitja Kunstelj was sentenced to 6 months impris-
onment on criminal defamation charges for insulting two journalists on his blogging
website. | also urged the authorities to initiate reforms that would fully decriminalize
defamation.

On 7 June | received a reply to the 23 May letter from Karl Erjavec, Minister of Foreign
Affairs. He assured me that the relevant police directorate launched an investigation
into the criminal activities against journalist Miran Subic.

Additionally, Minister Erjavec told me about the details of the court decision to sen-
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tence blogger Kunstelj to 6 months in prison. He also wrote that the Ljubljana District
Court found the judgment in the case against Kunstelj to be strict, yet appropriate.
Kunstelj was sentenced for three different offences (two separate offences of insult /
Article 158 of the Criminal Code / and for the offence of defamation / Article 159 of
the Criminal Code).

Tajikistan
On 25 January | wrote to Hamrokhon Zarifi, Minister of Foreign Affairs, to bring to his
attention developments relating to the website of RFE/RL’s Tajik Service, Radio Ozodi.
While | welcomed the fact that the Tajik version of the site has been back online since
21 January, unfortunately the Russian version remains blocked. | expressed hope other
blocked websites would be restored.

| also asked for information relating to the case of Abdugayum Qayumov, a well-known
journalist and parliamentary correspondent with Radio Ozodi, who on 9 December
was denied accreditation by the Ministry of Foreign Affairs.

On 17 April | presented to the authorities a legal review of Tajikistan’s new law “On
periodical print and other mass media,” which went into effect in March. In the letter
to Olim Salimzoda, the head of the parliamentary working group, | commended the
group for its inclusive debate and for engaging civil society in the debate on the law.
While noting a number of positive changes in the law that would strengthen the rights
of journalists and improve access to official information, | emphasized the need for
lawmakers and the executive to develop specific steps to make practical the new legal
provisions.

(See Legal reviews)

Turkey

On 28 December | wrote to Minister of Foreign Affairs Ahmet Davutoglu and issued
a public statement to raise attention to developments that could further curb media
freedom and safety of journalists in Turkey.

On 16 December Rohat Emekgi, a news anchor and producer for Giin Radio in the Di-
yarbakir region, was attacked while leaving the station, sustaining a broken wrist and
other injuries. She believes it happened because her name was on a blacklist of jour-
nalists published that day by the newspaper Yeni Akit. Yeni Akit called these journalists,
most of whom are currently in prison, terrorists and criminals. Last summer Yeni Akit
and its website, Habervaktim.com, launched a campaign against four prominent jour-
nalists in reaction to their writing on Kurdish issues.

In my letter | asked the authorities to publicly refute any attempts aimed at silencing
journalists for their writing. | noted that protection of free speech by the authorities
is equally essential when attempts to silence journalists come from within the media.
On 23 January | wrote again to Minister Davutoglu, expressing concern over the arrests

122



REGULAR REPORTS TO THE PERMANENT COUNCIL

of many journalists in the previous days. Eleven journalists were detained in police
raids that took place in seven regions on 18 January on premises of alleged members
of the outlawed Revolutionary People’s Liberation Party/Front. The journalists were
accused of supporting terrorism. Six of the journalists are believed to still be in deten-
tion, while five journalists, all from the magazine Yirliyls, were freed after each was
ordered to pay 10,000 liras and to report weekly to the police. My Office also received
information that the journalists were beaten by the police while in custody and some
were refused medical attention.

| repeatedly emphasized that the fight against terrorism is a universally acknowledged
right and duty of any government. It is equally important to respect and protect the
indispensable role of journalists in providing information to the public and | urged that
all journalists accused of crimes should receive fair, transparent and prompt trials. |
also repeated concerns about the large number of journalists in jail currently awaiting
trial based on the Anti-Terror Law of Turkey, stressing that the latest detentions only
show the urgent need for legislative reform.

| expressed hope that anticipated legal reforms would include the much-needed
amendments to the Anti-Terror Law and that the new law would clearly distinguish
between free expression and free media and any form of support for terrorism. | not-
ed the statements made by high officials, including Minister of Justice Sadullah Ergin,
about the reforms planned, stating that they would significantly change the definition
of carrying out propaganda for, aiding or abetting terrorists and would distinguish free-
dom of expression and freedom of the media from terrorist propaganda.

On 5 February | issued a public statement following my meeting with Justice Minister
Ergin in Ankara commending the government for easing pre-trial detention procedures
and stressing the need for further improvements. | noted that the high number of
pending court cases involving journalists accused of a range of alleged crimes made it
clear that laws needed to be changed. | welcomed Justice Minister Ergin’s pledge that
further reforms would be introduced and offered my Office’s assistance in the continu-
ing reforms.

Following our meeting the Ministry of Justice shared with my Office the draft 4" Judi-
cial Reform Package, along with explanations regarding the planned changes and the
related case law of the European Court of Human Rights.

On 12 February | wrote to Justice Minister Ergin thanking him for statistical data re-
garding the number of detainees and convicts in Turkey. | was pleased that five journal-
ists, who were among the 20 media members arrested on 20 December 2011, were
released pending trial and | expressed hope that the upcoming hearings of journalists
would take into consideration the indispensable role they play in informing the public.

On 24 May | wrote to Minister Davutoglu, presenting the updated table of imprisoned
journalists in Turkey. | noted that currently there are 67 journalists behind bars in Tur-
key, most of them facing or convicted on terrorism charges. | repeated my support
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of the right and duty of any government to protect the society from terrorism and |
acknowledged the efforts made by the authorities in the last years, including the adop-
tion of the 3 and 4™ Judicial Reform Packages.

At the same time | emphasized that | do not see fundamental improvement in media
freedom or safe working conditions for journalists in Turkey. The main findings of this
year’s research mirror the results from the last two years: Journalists with critical or
differing views continue to face the threat of prison. In addition to those in jail, hun-
dreds of other members of the media are awaiting trial outside of prison. | noted that
while the convictions of several journalists were suspended as a result of the 3™ Judi-
cial Reform Package and many journalists were released pending trial, 13 new journal-
ists were imprisoned in the last 12 months, eight of them in 2013.

| expressed hope that fundamental reforms would take place very soon, ones that will
get rid of the threat of prison for writing. | offered my Office’s continued assistance in
this matter.

On 1June | issued a public statement calling on the police to respect the rights of jour-
nalists when reporting at demonstrations. According to press reports, up to 20 journal-
ists have been injured to date by police action.

| emphasized that the police should facilitate the work of journalists so that they can
fulfill their duty to inform people on all issues of public interest. | also stressed that the
authorities must require law enforcement agencies to respect the rights and duties of
the media.

Access to the Internet reportedly was blocked by jamming devices in some areas dur-
ing the protests. | stressed that the Internet must remain a free and open source of in-
formation and security concerns, however legitimate, should not be invoked to hinder
the free flow of information.

Turkmenistan

On 4 January the first media law in the history of Turkmenistan came into effect. My
Office and the OSCE Centre in Ashgabat have been involved in assistance with the
drafting process. | hope there will be practical legal instruments to implement those
provisions of the law that are positive for media developments in the country.

On 10 May | wrote to Minister of Foreign Affairs Rasit Meredow regarding Rovshen
Yazmuhamedoy, a journalist with Azatlyk Radiosy, who was arrested on 6 May and held
in a pre-detention facility.

Yazmuhamedov had been covering social issues which generated extensive discus-
sions, including a report about a young woman who was barred from school because
of her headscarf and another story about the sale of pork in halal shops. The journalist
was released on 22 May. According to information available to me, no formal charges
were brought against him.
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Ukraine

On 6 December at the OSCE Ministerial Council in Dublin | met with then Minister
for Foreign Affairs Kostyantyn Gryshchenko. | expressed my deep appreciation that
Ukraine chose to declare media freedom a priority during its 2013 OSCE Chairmanship.
| offered my Office’s full support for the upcoming year.

On 19 December | received a letter from Daria Chepak, Press Secretary of the President
of Ukraine and Head of the Interagency Working Group on Freedom of Speech and
Protection of Journalists, expressing appreciation for my Office’s support for the work
of the agency.

I look forward to continuing to work and exchange information with the group.

On 30 January | issued a public statement welcoming convictions in the murder trial
of journalist Georgyi Gongadze and called for additional investigations in the murder
cases. | said that there is still a long way to go to break the vicious cycle of impunity for
those who instigate violence against journalists.

On 13 March | brought the case of Taras Chornoivan to the attention of the authori-
ties. Chornoivan, chief editor of the news website Tarasova Pravda, was attacked and
severely beaten on 5 March in the city of Vinnitsa.

On 26 April in a letter to Foreign Minister Leonid Kozhara | expressed my hope that the
independent station TVi, whose staff went on strike after an ownership dispute will, for
the sake of media pluralism, be able to continue its important work.

On 24 May | received an answer of the authorities regarding Tvi. | was pleased to hear
that the broadcasts continue on a regular basis. According to the letter, the National
Television and Radio Broadcasting Council of Ukraine, as well as the majority of the
Ukrainian media experts, view the situation at Tvi as an internal, commercial conflict. |
was also told that there have been no complaints or requests from Tvi management or
journalists to the National Television and Radio Broadcasting Council.

United Kingdom

On 19 December | wrote to the authorities to express my concern about attacks on two
journalists in Northern Ireland. On 14 December photographer Mark Pearce was the
target of a pipe bomb attack on his house in County Down. On 17 December Adrian
Rutherford, a Belfast Telegraph reporter, was attacked and robbed by a masked gang
while covering loyalist protests in East Belfast. | am pleased that the authorities quickly
condemned the attack on Pearce and the Rutherford incident is being investigated by
a police ombudsman.

On 18 March | issued a public statement expressing concern about an agreement to
establish an agency, by Royal Charter, to regulate print media.

The new regulator could force newspapers to issue apologies and impose fines. | said
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that a government-established regulatory body, regardless of how independent it is in-
tended to be, could pose a threat to media freedom and indicated that self-regulation
is the best way to deal with failures in professional standards.

At the moment, print media in the UK has the right to join a voluntary self-regulatory
body, the Press Complaints Commission, which has come under criticism in the wake
of the hacking scandal by some British media.

| said that the United Kingdom has a 300-year history of voluntary self-regulation
which is regarded around the world as a best practice and it should not be overturned
because of recent criminal acts regarding the phone-hacking scandal. The people re-
sponsible are being prosecuted. These actions should not be used as an excuse to rein
in all print media.

On 25 April | issued a public statement welcoming the adoption of a defamation law
by Parliament that will make it more difficult for unwarranted lawsuits to be pursued
against media.

The law requires that claimants must show they have or will suffer serious harm before
filing defamation lawsuits and introduced new statutory defences of truth and honest
opinion to replace common law and introduces a defence of “responsible publication
on matters of public interest.” It removes the presumption in favour of jury trials in
defamation cases.

The law also restricts forum shopping in filing lawsuits; the so-called “libel tourism”
trade, where foreign claimants file suits in plaintiff-friendly British courts. Foreign-
based journalists will no longer be subject to British defamation suits and non-Europe-
an Union residents must prove a British court is the proper jurisdiction for their claims
to be heard.

United States

On 14 May | wrote to Secretary of State John Kerry and issued a public statement
expressing my distress with the Justice Department’s action in 2012 to secretly seize
two months of phone records of up to 20 lines assigned to The Associated Press. | said
there may be occasions when, in the interest of security, limited intrusion on report-
ers’ activities, judicially authorized, may be justified, but | assess the sheer scope and
breadth of this action as a deprivation of basic constitutional rights.

| said the action also calls into question the ability of sources to talk to reporters with-
out fear of government eavesdropping. There is simply no justification for such a broad
violation of the reporters’ rights.

On 28 May | wrote to the chair and co-chair of the U.S. Helsinki Commission and issued
a public statement calling on Congress to pass a federal shield law to protect journalists
and their sources. Current developments, including the disclosures in the Associated
Press and James Rosen (Fox) affairs, show the law is needed now more than ever.

126



REGULAR REPORTS TO THE PERMANENT COUNCIL

| said that such surveillance would have a profoundly chilling effect on the right of
journalists to pursue important stories of public interest.

A well-crafted shield law would eliminate the threat of journalists going to prison for
declining to identify their sources and would stem the tendency of law enforcement
officials of engaging in overly broad monitoring of journalists’ activities.

Uzbekistan

On 3 May | wrote to President Islam Karimov, bringing to his attention the cases of
three imprisoned journalists. Dilmurod Saiid, who suffers from tuberculosis, is serv-
ing a 12-and-a-half-year term in the Navoi prison on charges of extortion. His recent
amnesty appeal was denied. Solijon Abdurakhmanov, 62, is serving a 10-year jail sen-
tence despite his age and poor health. His amnesty appeal was also refused. Hairullo
Khamidov, a popular radio host, was convicted and sentenced to six years in prison for
associating with a radical Islamist group, charges which he denies. | appealed to the
President to pardon the journalists.

PROJECTS AND ACTIVITIES SINCE THE LAST REPORT
Legal reviews

Bosnia and Herzegovina

On 4 June | presented to the authorities a legal review of the draft amendments to the
Law on Freedom of Access to Information of Bosnia and Herzegovina.

The analysis was commissioned by my Office and prepared by Helen Darbishire, execu-
tive director of Access Info Europe and a well-known international expert on access to
information who was also a member of the drafting committee of the first Bosnia and
Herzegovina Law on Freedom of Access to Information.

The purpose of the analysis was to offer support and expertise in order to ensure that
the proposed legislation is in line with OSCE commitments and international standards
on the right to access to information as well as for the further development of media
freedom in Bosnia and Herzegovina.

Here are some of the main concerns expressed in the analysis:

® A number of proposed provisions are out of line with international standards
and/or would be unworkable in practice.

®  The proposed Article 8.2, which is of particular concern, should not be ad-
opted as it runs counter to international standards in multiple ways.

®  The attempts to define in the law a list of classes of information which should
and should not be published is worrisome because it risks limiting access to
large volumes of information of great public importance.
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®  The text should be made much more specific and should justify clearly why
particular changes are being made and how precisely they bring the legal
framework in Bosnia and Herzegovina in line with international standards.

The most pressing matter in the context of the debate on the current reforms is to
ensure that in separating out the Law on Freedom of Access to Information and the
Law on Personal Data Protection, no provisions should be introduced which would seri-
ously curtail the right of access to information.

The full text of the legal review is available at http://www.osce.org/fom/102256

Georgia

On 25 March | presented to the authorities a legal review of a package of amendments
to the “Law of Georgia on Broadcasting” prepared by Professor Katrin Nyman Metcalf,
a well-known international expert in communications law.

The analysis indicates that the proposed amendments are generally improvements to
the current law and give better guarantees for plurality and transparency.

However, the amendments lack any transitional provisions which are recognized as the
main deficiency of the proposed amendments.

®  The draft amendments include significant changes to the Board of Trustees
and the manner in which it is appointed. The Board of Trustees has been re-
duced from 15 to nine, which would be more efficient. Previously all candi-
dates were selected in open competition. Under the new proposals, three
will be selected in open competition, three by the Parliamentary minority and
three by the rest of the Parliament — in practice that should mean mainly the
majority. Such explicit inclusion of the opposition is important in a situation in
which the ruling party has a large majority, which otherwise would mean that
they could dominate the appointment process.

®  Another improvement of the draft amendments is that the competition is to
be managed by the Public Defender instead of the President. It is better that
such a process be organized by a non-political body, as a guarantee for its in-
dependence. This proposed appointment process is more in line with practice
in Europe and other parts of the world. Also, the criteria for the Trustees have
been made more specific. The dismissal procedure is amended to mirror the
changed appointment procedure.

®  The tasks and duties of the Board of Trustees and the management are clear-
er. Concerning the Director General, the criteria and a procedure for the ap-
pointment of the Director General are set out, the length of the mandate is
reduced and better oversight provisions are included.

® A large part of the proposed amendments deal with the transformation of
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the previous state broadcaster of the autonomous Republic of Adjara into an
autonomous part of Georgian Public Broadcaster with a special status. These
provisions are in line with best international practice.

®  Another key element of the amendments is the introduction of must-carry
obligation, based on agreement by the parties but with an obligation to agree.
The obligation is in line with international standards but the provisions lack
clarity, for example, about the role of the regulatory authority. The references
to honest negotiations may be hard to apply in practice.

®  Another important improvement is the possibility of the broadcasters to ap-
peal sanctions to a court. The right to appeal is very important and a core ele-
ment of the rule of law. However, the main deficiency of the proposed amend-
ments is the absence of transitional provisions governing the introduction of
the new Board of Trustees. The amendments are not clear on the fact that not
the entire Board of Trustees of the Public Broadcaster shall be replaced at the
same time and, as mentioned, because of the lack of transitional provisions,
how and when the new Board will replace the old one.

What is needed and what is lacking is a transitional system with provisions setting out
how the change from one system to another will be made. As the number of trustees
is reduced, there needs to be a system for undertaking this that still preserves the pos-
sibility for the Board of working efficiently. New requirements that may not be met by
existing Trustees should normally only apply to new appointees with the existing ones
serving out their term or the major part of their term. A gradual phasing out of the
existing Board will be necessary as the new one is to be smaller.

The full text of the legal review is available at http://www.osce.org/fom/100314

The former Yugoslav Republic of Macedonia

On 30 May | presented to the authorities a legal review of the draft law “On Media
and Audiovisual Media Services.”

The analysis, commissioned by my Office, was prepared by Professor Katrin Nyman-
Metcalf, a well-known international expert in communications law, who has previ-
ously analysed several laws across the OSCE region.

The analysis shows there are some positive elements in the draft law in that it utilizes
terminology and introduces provisions that harmonize some European Union rules,
such as the Audiovisual Media Services Directive 2010/13/EU (AVMSD).

However, there are some concerns identified in the analysis:

®  The main objections to the draft law concern printed and electronic pub-
lications and the unnecessary requirements made on them for registration;
also the definition of electronic publications is too complex, and therefore
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risks restricting freedom on the Internet.

®  The draft law blurs the distinction between self-regulation and formal regu-
lation, thus limiting self-regulation’s character.

e  The draft law is very long and complex, therefore causing a risk that it will
create additional restrictions for some types of media that are not necessary
in a democratic society with free media.

® |t is also not clear why journalists and editors-in-chief need to be defined
in the draft law, as it limits the scope of who can be considered a journalist.

®  The appointment process in the regulatory agency within the scope of the
draft law must have more involvement of civil society.

®  The reference to freedom of expression is good, but the possible limitations
of it are potentially too wide and there should be the safeguard that restric-
tions must be necessary in a democratic society and,

®  Anysanctions must be applied in a gradual and escalating manner.

The full text of the legal review is available at http://www.osce.org/
fom/102135

Tajikistan

On 17 April | presented a legal review of Tajikistan’s new law “On periodical print and
other mass media” to the parliamentary working group that initiated the legislation.
The new media law went into effect in March. The review was commissioned by my
Office and provided by Elena Sherstoboeva, an expert at the faculty for media commu-
nication of the National Research University Higher School for Economics in Moscow.
My Office, as well as the OSCE Office in Tajikistan, facilitated discussions among the
parliamentary working group, media and NGOs.

| commended the parliamentary working group for engaging civil society in the debate
and noted a number of positive changes in the law that would strengthen the rights
of journalists, improve access to official information and rule out media monopolies.

| also emphasized the need for lawmakers and the executive branch to develop specific
steps to put the new legal provisions into practice and highlighted the need for greater
independence of editorial offices.

The following main recommendations among others were made by the expert:

®  The standard of the state support of the media (Article 5 of the law) needs the
establishment of a mechanism to ensure equal conditions for state support
media, including transparent, open and pluralistic principles and guarantees
to avoid that it becomes a tool to favor media loyal to the government.

®  To provide the opportunity for online resources to function as media on a
voluntary basis, so editors and journalists of new media can equally enjoy

130



REGULAR REPORTS TO THE PERMANENT COUNCIL

traditional privileges and fulfill the same responsibilities as traditional media.

* To replace the bureaucratic double registration procedure (Articles 10-12 of
the Act) by a transparent, open and pluralistic notifying procedure applicable
only to the print media and carried out by an independent body and to mini-
mize the requirements for the creation of the media.

® |tisimportant to release the broadcast media from registration procedures as
it is already subject to licensing requirements.

e  To form a clear and operational mechanism to appeal denials of registration
of new media.

e  To provide a mechanism to ensure the implementation of the principle of pro-
fessional independence of media outlets. A number of new provisions of the
Act create a tool for excessive control over its activities, not only by the found-
er, but also by the public authorities. It is important to narrow the powers and
duties of the founder to avoid the possibility of interference in editorial policy
and to reintroduce the possibility of the chief editor to choose the editorial
team and to strengthen the role of the charter as guarantor of its professional
independence.

The full text of the legal review is available at: http://www.osce.org/ru/fom/100831\

Access to information principles promulgated

OnJune 12 | took note of the promulgation of new principles designed to ensure public
access to government information without jeopardizing legitimate efforts to protect
people from national security threats.

The Tshwane Principles on National Security and the Right to Information were devel-
oped by governments, civil society groups, former security officials and academics and
facilitated by the Open Society Justice Initiative.

In addition to addressing what government-held information may legitimately be kept
secret and what information should be disclosed, they outline standards for the treat-
ment of whistleblowers who act in the public interest, as well as issues related to clas-
sification and declassification, and other questions.

Highlights of the Tshwane Principles include:
® Information should be kept secret only if its disclosure poses “a real and iden-
tifiable risk of significant harm to a legitimate national security interest.”

® Information concerning serious violations of international human rights or hu-
manitarian law must always be disclosed.

®  The public should have access to information on surveillance programs.
] No government entity should be categorically exempt from disclosure re-
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quirements.

®  Public officials who act in the public interest to expose government abuses
should be protected from retaliation.

The Principles are available at: http://www.opensocietyfoundations.org/sites/de-
fault/files/Global%20Principles%200n%20National%20Security%20and%20the%20
Right%20t0%20Information%20%28Tshwane%20Principles%29%20-%20June%20
2013.pdf

Visits and participation in events

On 29-30 November the Director of the Office spoke about media reform and the role
of the state in different regions of the world at a conference in Ljubljana organized by
the Peace Institute.

On 5-6 December | attended the Dublin Ministerial Council.

On 6 December, as a member of the jury, my Office took part in a ceremony orga-
nized by the Austrian chapter of Reporters without Borders in Vienna, where it was an-
nounced that Italian journalists Emanuela Zuccald and Alessia Cerantola were winners
of the 2012 Press Freedom Award.

On 7 December my Office took part in an expert meeting on freedom of expression
and copyright in London organized by Article 19.

On 10 December | gave a keynote address and took part in a panel discussion with Es-
tonian President Toomas Kendrik llves on Internet freedom at a conference organized
by the Estonian Institute for Human Rights in Tallinn.

On 11-12 December the Director of the Office took part in the International Commis-
sion of Jurists (ICJ) World Congress in Geneva dealing with the topic of “The Call for
Stronger International Mechanisms to Remedy Human Rights Violations.”

On 12-13 December my Office organized a three-day master class in online media reg-
ulation for approximately 20 participants in Istanbul.

On 20 December the Director of the Office gave an opening address at a conference
in Bishkek on reform of the government press service hosted by the OSCE Centre in
Bishkek.

On 21 December the Director of the Office gave the opening address at the 18th
roundtable marking Russia’s media law at Lomonosov Moscow State University Faculty
of Journalism in Moscow.

On 16 January my Office took part in a conference in Tirana on media freedom and
freedom of expression in the context of the integration of Albania into the European
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Union organized by the European Union.

On 21 January the Principal Adviser of the Office attended a conference in Brussels
on the “Decline of Europe or Crisis of European Values” and discussed the findings of
a report on the issues of multiculturalism and tolerance in Germany prepared by the
organization Public Union for Human Rights.

On 5 February | spoke in Ankara at a high-level conference on freedom of expression
and the media in Turkey addressing ways to better protect media freedom.

On 7 February the Principal Adviser of the Office participated in Brussels at a confer-
ence on “Media freedom and independence: Trends and challenges in Europe” regard-
ing media policy-making processes in EU member states and candidate countries with
the goal of identifying which policy processes, tools and instruments can best support
the development of free and independent media. The conference was organized by
the Hellenic Foundation for European and Foreign Policy, the European Platform of
Regulatory Authorities and the Association of European Journalists.

On 13-15 February my Office organized the conference, “Internet 2013 — Shaping poli-
cies to advance media freedom” at the Hofburg in Vienna. A full program of events and
related materials is available at http://www.osce.org/event/internet2013

(See Internet related activities)

On 25-27 February my Office participated at the conference “Towards knowledge so-
cieties for peace and sustainable development,” in Paris as part of the World Summit
on the Information Society +10 Review to assess the progress made on the WSIS and
discuss ICT trends that will affect all sections of society. The meeting was organized
by the International Telecommunication Union, the United Nations Development Pro-
gramme, the United Nations Conference on Trade and Development and the United
Nations Educational, Scientific and Cultural Organization.

On 27-28 February | participated in the 5th Global Forum of the United Nations Alli-
ance of Civilisations inVienna and served as a panelist in the session “Back to basics:
Freedom the media matters,” organized by the United Nations Alliance of Civilizations.

On 1 March my Office participated in a discussion on media in minority languages in
Novi Sad on problems faced by minority-language media in Serbia. The meeting was
organized by the OSCE Mission to Serbia and the Vojvodina Provincial Secretariat for
Culture and Public Information.

On 19 March | attended a seminar in Stockholm on “Advancing freedom of expression
in Turkey” and participated in a panel discussion entitled “The way ahead: Policy pre-
scriptions,” organized by the Institute for Security and Development Policy and Free-
dom House.

On March 25-27 | attended the conference on “The Western Balkans and EU enlarge-
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ment: Ensuring progress on the rule of law” in London and chaired a discussion on
growing independent media. The conference was organized by Wilton Park.

On 16-18 April the Director of the Office participated and spoke at the 2013 Milton
Wolf Seminar on media and diplomacy, “Diplomatic Maneuvers and journalistic cov-
erage in a time of reset, pivot and rebalance” in Vienna, organized by the Center for
Global Communication Studies at the Annenberg School for Communications, the Dip-
lomatic Academy of Vienna and the American Austrian Foundation.

On April 17 my Office participated in consultations in Ljubljana for “Building capacities
and coalitions for monitoring media integrity and advancing media reforms” for the
meeting organizer, the South East European Media Observatory.

On 17-19 April my Office organized a master class in online media regulation in Istan-
bul for 20 government regulators and legislators from the South Caucasus.

On 23-24 April | participated as a panelist in Warsaw at the conference, “Safety of
journalists — current challenges,” organized by the Foreign Ministry of Poland and the
embassies of Austria and the Swiss Confederation to Poland.

On 2-4 May | marked the 20th anniversary of World Press Freedom day in San Jose,
Costa Rica, including participating in the event, organized by UNESCO and the govern-
ment of Costa Rica, “Safe to speak: Securing freedom of expression in all media.”

Also, along with rapporteurs for free speech from the United Nations, the Organization
of American States and the African Commission on Human and People’s rights, we
launched the 2013 Joint Declaration on the protection of freedom of expression and
diversity in the digital terrestrial transition.

The Joint Declaration is available at https://www.osce.org/fom/101257

On 13-15 May my Office, in co-operation with the Ukrainian Chairmanship and ODIHR,
organized the OSCE Human Dimension Seminar on the Media Freedom Legal Frame-
work in Warsaw. During the three-day event, representatives from governments,
international organizations, academia, media NGOs and human rights organizations
from the OSCE region exchanged views on key aspects of the rule of law framework
for media freedom. They shared best practices and identified challenges and discussed
strategies for better implementation of OSCE commitments on a national level. A full
program of events and related materials is available at http://www.osce.org/event/
hds_2013

On 22-23 May | participated in a panel discussion at the Stockholm Internet Forum
with this year’s emphasis on how openness on the Internet can promote economic and
social development. The annual conference was organized by the Swedish Ministry for
Foreign Affairs, the Internet Infrastructure Foundation and the Swedish International
Development Cooperation Agency.
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On 28 May-1 June my Office took part in a Rapporteur Mission to Mongolia. In meet-
ings with government, parliament and civil society media freedom issues were dis-
cussed in great openness and with great interest in my Office’s involvement by the
Mongolians. Support in the development and evaluation of a comprehensive legal
framework on media and information freedom was identified as a main priority by
Mongolian counterparts. They also expressed interest in my Office’s initiatives and
best practice exchange such as safety of media professionals, media self-regulation,
the digital switchover and Internet issues.

My Office is looking forward to involve Mongolia in regional and OSCE-wide events.

On 3-5 June | made an official visit to Minsk at the invitation of the Minister of Foreign
Affairs. | met with Foreign Minister Vladimir Makei, First Deputy Head of Presidential
Administration Alexander Radkov, Minister of Information Oleg Proleskovsky, Chair of
Supreme Court Valentin Sukalo, Aide on Foreign Policy to the President Valery Brylev,
Head of the Operational and Analytic Center under the Aegis of the President of the
Republic of Belarus Sergey Shpegun, Head of Standing Committee on Human Rights,
National Relations and Mass Media Andrey Naumovich, Head of Standing Committee
on International Relations of the National Assembly Nikolai Samoseiko and other of-
ficials.

| also met representatives from the Belarusian Association of Journalists and the Belar-
usian Union of Journalists, as well as well journalists and civil society representatives,
including Marina Koktysh, deputy editor-in-chief of Narodnaya Volya, Irina Khalip, cor-
respondent for Novaya Gazeta and Valery Bulgakov, editor-in-chief of the magazine
Arche. | also met the editor-in-chief of Sovetskaya Belarus, Pavel Yakubovich, and Gen-
nady Davydko, chairperson of National TV and Radio Company.

| opened a training seminar on Internet media training entitled Freedom, Profession-
alism, Sustainability for state and independent journalists, organized in co-operation
with the Foreign Ministry.

On 6-7 June | gave a keynote speech at the 25th Medienforum in Cologne where the
topic for the event was “Changing Media, Changing Society.”

On 6-7 June the Director of my Office attended the 27th meeting of the advisory com-
mittee of the European Audiovisual Observatory in Strasbourg and a meeting of the
editorial board of IRIS, a publication of the EAO.

On 12 June | attended the fireside chats at the Wiener Osteuropaforum in Vienna

and took part in a discussion, “The Yugosphere - An emerging transnational identity in
Southeast Europe?”
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Publications
During the current reporting period my Office published:

Freedom of Expression, Free Flow of Information and Freedom of Media, CSCE/OSCE
Main Provisions 1975-2012, 2nd edition, in English and Russian. They are available at
http://www.osce.org/fom/99560

Joint Declarations of the representatives of intergovernmental bodies to protect free
media and expression: 1999-2012 in English and Russian. They are available at http://
www.osce.org/fom/99558

The book of the 14th Central Asia Media Conference: From traditional to online media:
Best practices and perspectives, in English and Russian. They are available at http://
www.osce.org/fom/102312

The book of the 9th South Caucasus Media Conference: From traditional to online me-
dia: Best practices and perspectives, in English and Russian. They are available at www.
osce.org/fom/102311

The Online Media Self-Regulation Handbook, in English and Russian. They are available
at http://www.osce.org/fom/99560

2013 Social Media Guidebook 2013, in English and Russian. They are available at http://
www.osce.org/fom/99563

Internet-related activities
Internet 2013: Shaping policies to advance media freedom

On 14-15 February my Office, with assistance and extra budgetary financial support
of participating States, organized the conference Internet 2013: Shaping policies to
advance media freedom.

The purpose of the conference was to provide a platform where the main stakeholders
in Internet media freedom could engage in advanced policy discussions with the aim
of enhancing global Internet freedom policies and promoting good practices of online
media governance. The recommendations emanating from the discussions were com-
piled and published by my Office. They are available in English and Russian at https://
www.osce.org/fom/100112

The conference was attended by official representatives of the participating States, rel-
evant agencies of the United Nations, the Council of Europe and the European Union,
as well as media freedom NGOs, civil society, academia and journalists. Also participat-
ing was the Secretariat and all three institutions and various field presences.

In all, approximately 400 participants representing different stakeholders took part
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in Vienna and more than 600 people followed the conference live by live streaming.
Lively discussions on online social media platforms were held in parallel to the panel
sessions and the web services of the Office and the OSCE were accessed by thousands
of unique visitors. In addition to the impact in the digital media, the event received
coverage in 58 news reports throughout the OSCE region.

Training

On 11-13 December my Office organized a three-day master class in online media
regulation in Istanbul. Approximately 30 representatives of regulatory authorities,
government ministries, legislators and lawyers and civil society representatives from
Central Asia, Azerbaijan and Turkey took part in the event to discuss key issues related
to Internet regulation, including legal challenges and issues pertaining to content regu-
lation, the role of the government, regulation of online comments and self-regulatory
mechanisms.

On 17-19 April my Office organized a master class in online media regulation in Istan-
bul. Approximately 20 participants representing regulatory authorities, government
ministries, legislators and civil society from Armenia, Azerbaijan, Georgia and Kyrgyz-
stan discussed subjects such as Internet regulation, the role of the government, regula-
tion of online comments and self-regulatory mechanisms.

On 3 June with the assistance of the Foreign Ministry of Belarus, my Office organized
and | spoke at a training seminar on “Internet Media: Freedom, Professionalism, Sus-
tainability” for independent and state journalists in Minsk, which covered Internet me-
dia as a tool to increase media outreach.

PLANNED ACTIVITIES FOR THE NEXT REPORTING PERIOD

Speaking engagements and visits

On 17-18 June | will attend in third Freedom Online in Tunis and participate as a
panelist in the workshop “Cyber Security and Human Rights.”

On 20 June | will give a keynote speech at the Speak Up 2 conference on freedom of
expression and the media in the Western Balkans and Turkey in Brussels.

On 2-5 September | will give the keynote speech at the 2nd Academy on Media Law
in South East Europe in Sarajevo.

Conferences
Central Asia Media Conference

This year’s conference is on “Fifteen years of the CAMC: Reflecting on OSCE me-
dia-freedom commitments.” It will be held on 27-28 June in Bishkek as a special
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event celebrating the anniversary of the conference, the first of which also took
place in Bishkek in 1999. More than 100 representatives of the authorities, media,
academia and international experts will attend and examine the changes in the
media landscape that have taken place in the region since then. | appreciate the
assistance of the authorities of Kyrgyzstan and staff of the OSCE Centre in Bishkek
in preparing for the conference. Representatives from Afghanistan and Mongolia
also are expected to take part.

South Caucasus Media Conference

The South Caucasus Media Conference will take place in autumn and will be the
10th of its kind in the region. Its participants will discuss media developments in
Armenia, Azerbaijan and Georgia.

South East Europe Media Conference

The 3rd South East Europe Media Conference will be 18-20 September in Tirana
where participants will discuss media developments in Albania, Bosnia and Herze-
govina, Croatia, The former Yugoslav Republic of Macedonia, Montenegro, Serbia
and Slovenia.

Training
South East Europe Digitalization master class

On 19 September my Office will organize a master class on the topic of the digital
switchover in South East Europe to be held in Tirana for representatives of regula-
tory authorities, government ministries, legislators and civil society from the re-
gion.

2013 Extra-budgetary donors

| would like to thank the governments of Austria, Azerbaijan, the Czech Republic,
France, Ireland, Kazakhstan, Lithuania, Luxembourg, the Netherlands, Norway, Swe-
den, Switzerland, Turkey, the United Kingdom and the United States for generously
supporting our media conferences and training events.

| also would like to thank Austria, the Czech Republic, France, Ireland, the Netherlands,
Norway and the United Kingdom and the United States for contributing to the confer-
ence, “Internet 2013: Shaping policies to advance media freedom.”

| encourage all participating States to consider supporting my Office’s efforts to provide
classes and regional meetings to improve the media landscape.
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Regular Report to the Permanent Council for the period from
13 June to 27 November 2013

Organization for Security and Co-operation in Europe
The Representative on Freedom of the Media Dunja Mijatovi¢
28 November 2013

INTRODUCTION

Mr. Chairman, Excellencies and Ladies and Gentlemen,

Allow me to begin by noting that it was in November of 1997 when the OSCE estab-
lished this Office recalling, “that freedom of expression is a fundamental and interna-
tionally recognized human right and a basic component of a democratic society and
that free, independent and pluralistic media are essential to a free and open society
and accountable systems of government.”

Those very notions are what | would like to address today.

May | start, however, by expressing my gratitude to Ambassador Ihor Prokopchuk,
Chairman of the Permanent Council, and Counsellor Mariana Betsa and the Ukrainian
Chairmanship for the support shown on media-freedom issues. On behalf of my Office,
let me say that it has been a pleasure working with your entire delegation.

And | also want to take this time to thank those delegations that have generously sup-
ported, through extra-budgetary contributions, activities of my Office during this re-
porting period, including media conferences, training classes and even this event today
as we note the 15th anniversary of the founding of this Office. They are Kazakhstan,
Lithuania, Luxembourg, the Netherlands, Norway, Serbia, Sweden, Switzerland and the
United States.

Finally, I'd like to direct your attention to our interactive website celebrating the 15th
anniversary at http://www.rfom15.org/.There you can hear from media freedom advo-
cates talk about challenges we face in the 21st century. And feel free to pick up a copy
of the newspaper, published to commemorate this event.

Now, on to the matters at hand.

I have come to realize that by speaking on behalf of free media and free expression
that | am dealing with issues that touch at the heart of society. | realize that there are
people here today who also feel deeply about these issues and who are in total dis-
agreement with me.
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But because of my profound belief that we have a challenging task ahead of us and that
the subjects on the table, free media and free expression, are key to the very essence
of democracy, | want to take this time, on the 15th anniversary of the founding of the
Office I hold, to explain why I do what | do.

All of the regions of the OSCE are faced with media freedom issues. People in all states
have seen infringements on free media and free expression and, while they take dif-
ferent forms in different states, in the end, they are violations. Simply put, we all have
found our rights to free media and free expression curtailed at one time or another —
regardless of where we live.

From the beginning — in 1998 — this Office has been challenged by some who would
seek to have its mandate restricted, its influence blunted and its authority diminished.
Why? Perhaps it’s because of a belief, held in good faith, that there’s no need for an
Office whose job it is to simply look over how well our participating States are doing in
keeping the promises they have made.

Perhaps they think there’s no reason to keep score, because we all know that media
cannot truly be independent and that the right to express one’s self freely is a dream
that cannot be realized in the real world. Life gets in the way of those dreams — wheth-
er it’s unequal allocation of broadcast frequencies or the nature of market economics
that often favors large entities at the expense of small ones.

Or perhaps it is the pressing need of the day — and in this time and place, some would
argue, that it is terrorism and the threat of terrorism that allows — no, requires — that
media must be censored, that reporters must be kept in prison and that free speech
must be muzzled.

And we’ve seen enough of that over the past 15 years. As | speak to you today, there
have been well more than 100 journalists who have been detained, spent time in pris-
on or jail or under house arrest since | last reported to you. That is unacceptable and
it must change.

And that is why | use the tools given to me by this organization to point out the failings
that we have.

It seems to me that, after 15 years, this organization needs to recommit itself to the
very basic pledges it has made throughout the years. Only then will we have the trust
and confidence of people across the entire OSCE region that we actually mean what
we say.

This organization can and must be at the vanguard of the free media movement. This
organization can and must always stand for the principles of the freest of expression,
worldwide. It should understand and truly believe that the free exchange of ideas
strengthens democracy, strengthens nations and strengthens the bonds among peple.
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Let me cite a recent example. Earlier this month | was in Thilisi for our Office’s 10th
South Caucasus Media Conference. | had the opportunity to see, first-hand, the inter-
action among journalists among all three nations, in conference halls and cafeterias.
It was a perfect example of how the free exchange of ideas not only strengthens the
bonds among people, it strengthens security.

This movement must start with deeds, not just words. | call on participating States to
end their prosecution and persecution of media and to empty the prisons of those who
have been put in prison for holding unpopular or critical opinions or views that offend
the ruling and powerful.

Because you can’t put people in jail for expressing their thoughts and still consider
yourself a democracy.

| do not believe there can be any compromise on the issue of free media and free ex-
pression. There can be no watering down of media freedom commitments —in practice
— because of perceived threats from within or without.

And to those who say we are making too much of the issue of free media and free ex-
pression — that the time’s not right, that we have bigger problems to face in the OSCE
region — | say this: that we are 38 years too late in fulfilling our obligations.

The issue of journalists’ safety has been a cornerstone of this office from the begin-
ning. Freimut Duve came before this council in April of 1998 to rail against the murder
of journalists, which he called censorship by killing. Miklds Haraszti, in his last report to
the Permanent Council in March 2010, said that all participating States must provide
safety to journalists, not just for the sake of justice also for the sake of democracy.

And when | was here in June | reminded this council that the situation must change —
immediately. And | asked you to muster up the political will to make it happen.

The threats against journalists, though still profound, are decreasing, as our evidence
shows. UNESCO has reported that 69 media members have been killed this year. One
—do | dare say it this way — only one in the OSCE region. We need that number to drop
to zero.

Now.

Perhaps as important as the numbers, however, is the growing awareness among poli-
ticians and police and prosecutors of the magnitude of the problem. That is a hopeful
sign.

And we have seen a gradual tightening of the rope around the necks of those who as-
sault journalists. For the big problem that goes hand-in-glove with violence against the
media is the virtual impunity that also goes with it.
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And | am pleased to be able to present to you today a campaign sponsored by my
Office and produced by Commission for the Investigation of Murders of Journalists in
Serbia. Please join Ambassador Vuk Zugi¢ and me after the report this morning for a
screening in the cafeteria and an introduction by Veran Mati¢, chairman of the Com-
mission and co-founder of B92 radio.

But first, please join me for a few minutes of reflection about your Office and the role
it plays presented by media freedom advocates worldwide.

ISSUES RAISED WITH PARTICIPATING STATES

Albania

On 17-18 September | paid an official visit to Tirana where | had the opportunity to
discuss the media environment with the newly elected government. | met with Prime
Minister Edi Rama, Speaker of the Parliament Ilir Meta, Foreign Minister Ditmir Bushati,
Innovation and Public Administration Minister Milena Harito, Chair of the Democratic
Party Lulzim Basha, and Ombudsman Igli Totozani, as well as parliamentarians from
the governing and opposition parties. | welcome the readiness of the government to
introduce the much-needed reform of the public service broadcasting system, ensure
independence of the broadcast regulator and restate its commitment to the digitaliza-
tion process.

| greatly value the interest of the government to co-operate on media freedom reforms
and look forward to continuing our dialogue and working together.

On 18-20 September Foreign Minister Ditmir Bushati and | opened the 3rd South East
Europe Media Conference in Tirana, which primarily focused on public service broad-
casting, broadcast regulators and the digital switchover. The conference participants
engaged in a range of thematic areas considered to be media freedom priorities in the
region including Internet freedom, investigative journalism, the safety of journalists,
legislation and its implementation, self-regulation and media transparency.

On 8 November my Office received a letter from the Minister Harito, requesting exper-
tise to assist in the digitalization process of the country. My Office will provide a legal
expert to assist in the process.

On 9 December my Office will organize, in co-operation with the Albania Media In-
stitute and the OSCE Presence in Albania, an expert roundtable meeting in Tirana to
discuss and share best practices on reforming the public service broadcasting system
in Albania.

Armenia

On 21-22 October | visited Armenia to participate in a high-level conference on com-
bating racism, xenophobia and intolerance in Europe organized by the Armenian au-
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thorities and the Council of Europe. | spoke on combating intolerance on social media.

I met with the Foreign Minister Edward Nalbandian to discuss our co-operative efforts
and the latest media freedom developments. | acknowledged some significant steps
that Armenia has taken to create a better environment for media freedom, including
improvements in the area of journalists’ safety and the decriminalization of defama-
tion.

| encouraged the authorities to continue reforms in media-related legislation to come
in line with OSCE commitments, including amendments to broadcast legislation which
would ensure media pluralism.

| offered my Office’s further support for this process, including the ongoing digitaliza-
tion of terrestrial television. Digitalization is vitally important and represents a great
chance for media pluralism. A transparent and all-inclusive process should be carried
out and should lead to greater diversity in electronic media.

| welcome the readiness of the authorities to continue our constructive dialogue.

Azerbaijan

On 6 August | wrote to the authorities asking for additional information regarding the
arrest of journalist Sardar Alibeyli, editor-in-chief of the newspaper P.S. Nota, who
was reportedly held on charges of hooliganism. | expressed hope that the accusations
against him would be thoroughly investigated and that the alleged incident will not
result in another journalist being put in prison.

On 18 September | wrote to the authorities and requested information regarding the
arrest of Parviz Hashimli, a journalist of Bizim Yol newspaper, who was arrested and is
being held on charges of smuggling and illegal storage of firearms. He faces up to eight
years in prison if convicted.

On 27 September | issued a public statement calling on the authorities to stop the
prosecution of journalists following the handing down of a prison sentence on Hilal
Mamedov,chief editor of the Tolishi Sado newspaper, whom | visited in prison during
my last visit to Baku in November 2012. He received a 5-year prison sentence on 27
September on charges of drug possession, high treason and incitement of hatred.

On 4 October | issued a public statement condemning an attack in the Sabirabad re-
gion on several journalists which resulted in serious injuries and damaged equipment.
| requested a swift investigation and | said | found it unacceptable that the attack took
place in the presence of police officers who are responsible for assisting and protecting
journalists.

| was pleased to receive a letter from the authorities on 28 October regarding the

above-mentioned incident and was also pleased to learn that the Sabirabad Police De-
partment has launched an investigation, which is being held under the supervision of
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the Ministry of Internal Affairs. | look forward to the results of the investigation.

On 15 November | wrote to Foreign Minister ElImar Mammadyarov sharing my concern
over the convictions of journalist Sardar Alibeyli, editor-in-chief of the newspaper P.S.
Nota and Rashad Ramazanov, an independent blogger on 13 November. Alibeyli was
sentenced to 4 years in prison on charges of hooliganism and Ramazanov to 9 years
on the charges of illegal storage and sale of drugs. | called the convictions extremely
severe and expressed hope that the appeal courts would overturn them.

| also expressed hope that the court will carefully review the case of Nijat Aliyev, edi-
tor-in-chief of www.azaxeber.net, who is facing a 10-year prison sentence on various
charges, including drug possession and incitement of hatred.

| again raised the fate of the newspaper Azadlig, which has ceased operation because
of payment demands by the state-owned printing house, as well as damage awards
from civil defamation judgments. | was pleased to learn that a solution was found and
the newspaper will resume publication shortly.

| am disappointed to see that the hostile environment for free media in Azerbaijan has
not improved but, rather, is getting worse. Ten members of the media are in prison.
Seven of them are serving sentences including freelance journalists Faramaz Novruzo-
glu and Fuad Huseynov, Avaz Zeynalli, editor-in-chief of Khural newspaper, Araz Guli-
yev, editor of www.xeber44.com, Hilal Mamedov, chief editor of Tolishi Sado, Sardar
Alibeyli, editor-in-chief of the newspaper P.S. Nota and Rashad Ramazanov, an inde-
pendent blogger. Three are under investigation including Nijat Aliyev, editor-in-chief of
www.azadxeber.net, Tofig Yagublu, a correspondent for Yeni Musavat newspaper and
Parviz Hashimli, a journalist with Bizim Yol newspaper.

| hope to continue working with the authorities to improve the media-freedom envi-
ronment, including the organization of joint events such as the upcoming master class
on the digital switchover and similar projects.

Belarus

On 10 June | wrote to the authorities about Natalya Leonova, who was detained for
two hours by a Minsk District police unit for distributing the newspaper Nash Dom.
Police confiscated 700 copies of the newspaper. | said that the short-term detention of
journalists has a chilling effect on media and that the practice must stop.

On 19 July | issued a public statement welcoming a Minsk court decision to lift the
restrictions imposed on Novaya Gazeta reporter Irina Khalip, who received a two-year
suspended sentence in 2011.

On 2 September | presented to the authorities a legal review commissioned by my
Office regarding proposed amendments to the law On information, information tech-
nologies and protection of information. | appreciated their efforts to increase the
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transparency and accountability of government institutions, but noted that the draft
amendments do not reflect the principle of maximum disclosure of information and
contain provisions that might result in arbitrary and unjustified restrictions on disclo-
sure in practice.

(See Legal reviews)

| welcome the readiness of the authorities to work with my Office on the draft law. |
was pleased that on 29 October | received an invitation from the authorities to send
experts representing my Office to a parliamentary session to discuss the draft amend-
ments. An expert attended the expanded joint session of the House of Representa-
tives’ Standing Commission on Industry, Fuel-Energy Complex, Transport and Commu-
nication and the Standing Commission on Human Rights, National Relations and Mass
Media on 18 November in Minsk and presented his findings and recommendations.

On 24 September | issued a public statement welcoming the dismissal of charges
against Andrzej Poczobut, a journalist for Gazeta Wyborcza, who received a three-year
suspended prison sentence in 2011 for insulting the President.

| closely followed the cases of Khalip and Poczobut and raised them several times with
the authorities. | am pleased that both journalists can now continue their important
work. | hope that these are the last cases of criminal prosecution of members of the
media because of their work.

On 21 October | wrote to the authorities to call attention to another case of short-term
detention of journalists in Minsk. At least 10 journalists and media community rep-
resentatives, including Boris Goretskiy, Press Secretary of the Belarusian Association
of Journalists, Ales Piletskiy and Vitaliy Rugain, journalists with Euro Radio, Alexander
Vasyukovich, photojournalist with Nasha Niva newspaper, Andrey Korsak and Zakhar
Sherbakov, reporters with BelaPAN news agency, Yegor Mayorchik, a journalist with
Radio Svaboda and others were detained by police on 19 October while covering the
arrival of Pavel Sevyarinets at the central railroad terminal. The journalists were report-
edly released after 50 minutes, once police checked their identification documents.

On 30 October | wrote a letter to authorities bringing to their attention yet another
case of short-term detention of journalists in Minsk. This time five journalists, including
Natalya Volokida, Sergei Kravchuk, Natalya Kostyukevich, Denis Nosov and Alexander
Korsakov were detained on 29 October while reporting on a group of civil activists at
Calvary Cemetery. The journalists were reportedly taken to the Frunze District Police
Department in Minsk and released after one and a half hours. On the same day, Belsat
TV reporters Alyaksandr Barazenka and Mariya Artsybashava were detained while in-
terviewing people on the streets of Minsk. They were reportedly taken to the Leninskiy
District Police Department and released after approximately three hours.

The several cases of short-term detention of members of the media confirm a trouble-
some situation with an enormous chilling effect on the media community. During my
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official visit to Belarus | asked the authorities to do their utmost to prevent such cases
in the future. | suggested that the authorities provide law enforcement agencies with
specific guidelines to stop detaining and harassing members of the media.

| also offered my Office’s assistance in organizing a training event for law-enforcement
agencies and journalists on their professional interaction.

| hope that the dialogue and co-operation between my Office and the authorities will
soon result in some specific steps to end the trend of short-term detentions and con-
tribute to the much-needed improvement of the media freedom situation in the coun-
try.

On 8 November | presented to the authorities a review commissioned by my Office
regarding the Decree of the President of the Republic of Belarus “On introduction of
amendments and changes to some Decrees of the President of the Republic of Be-
larus” of 7 October 2013. The review positively notes the proposed regulation on li-
censing of the broadcast media, which establishes an ordered system of regulation
with regard to circulation of information. However, it also states that the proposed
amendments introduce disproportionate restrictions on citizens’ rights to freedom of
expression and information.

(See Legal reviews)

Bosnia and Herzegovina

On 13 September | issued a public statement expressing concern over a criminal
indictment sought by a group of journalists against other journalists in Bosnia and
Herzegovina. This prosecution deeply undermines the already fragile professional
solidarity among journalists. | said that such issues should be resolved by open dia-
logue. The trial started 11 November. The Mission to Bosnia and Herzegovina and my
Office are following the matter closely.

On 20 September | issued a public statement condemning two attacks on the media.
The night before, the front door of the editorial office of the weekly newspaper Slo-
bodna Bosna was set on fire and, at the same time in Mostar, graffiti appeared con-
taining threats against local journalist Nermin Bise. | called on the authorities to swiftly
and fully investigate such acts of intimidation which can create a chilling effect on free
media if they remain unpunished.

On 27 September | received a letter from the directors of the three Public Service
Broadcasters raising concern over a decision by the Communications Regulatory Au-
thority to reduce advertising time for the PSBs. The directors said this would negatively
affect their already fragile financial sustainability. They asked my Office to analyze the
decision.

On 17 October | wrote to Minister of Communications and Transport Damir HadZi¢ to
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indicate that my Office had commissioned a legal review of the proposed Law on Elec-
tronic Communications which was open for public consultation and comments.

On 18 October | issued a public statement expressing serious concern over three nega-
tive media freedom developments. First, a damage award was handed down against a
journalist for defaming the president of Republika Srpska. Second, a political party had
chosen to ban contacts with a critical television station and third, the director of the
State Information and Protection Agency requested telephone wiretaps on the edito-
rial offices of the daily newspaper Oslobodjenje and weekly magazine Dani.

On 23 October | delivered a comprehensive legal review of the draft Law on Electronic
Communications to the Ministry of Communications. In a letter and a public statement
the following day, | raised particular concern about the risk of reducing the indepen-
dence of the regulatory agency if the law is not amended to accommodate the recom-
mendations.

On 30 October | wrote to the directors of the three Public Service Broadcasters in re-
sponse to the letter of 27 September. | urged them to use the opportunity to intensify
efforts to implement all necessary reforms needed to make the work of the broad-
casters more effective. | also indicated that my Office commissioned a comprehensive
legal review in September 2012 assessing the Laws pertaining to the Public Service
Broadcasting system and | said that the recommendations contained therein should be
followed.

Bulgaria

On 8 July lissued a public statement expressing concern over the intimidation of jour-
nalists by parliamentarian and Ataka Party leader Volen Siderov after members of the
party and he assaulted a crew from SKAT TV that was trying to interview him. | urged
the authorities to ensure that such behavior is not tolerated.

On 17 June | wrote to Minister of Foreign Affairs Kristian Vigenin concerning various
cases of intimidation and attacks on the media. | called for a swift investigation of an
attack on prominent television journalist Ljuba Kulezich on 14 June and of the severe
damage caused to a minibus of TV 7 and News 7 during a public rally.

| also expressed concern over the intimidating statements of Volen Siderov, in line with
my public statement from 8 July.

On 16 July | received a letter from Rossen Rufev, Chief of Political Cabinet, on behalf of
the Minister of Foreign Affairs, in response to my June letter. | was pleased to learn that
the authorities have taken several steps to bring the perpetrators of attacks against
Ljuba Kulezich, TV 7 and News 7 to justice. | was equally pleased to hear that my con-
cerns regarding to the conduct of Volen Siderov has been brought to his attention.

On 17 September | issued a public statement urging a swift investigation of an arson at-
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tack on the car of television journalist Genka Shikerova. It is not the first time that a car
of a journalist or media member has been intentionally damaged in Bulgaria. In May
2012 | wrote to Tsvetan Tsvetanov, Deputy Prime Minister and Minister of Interior, and
Nickolay Mladenov, Minister of Foreign Affairs, to express concern about an incident
involving investigative journalist Lidia Pavlova, whose car was set on fire twice.

| hope to receive news of investigations on the attacks against journalists, including a
bomb placed under the car of Sasho Dikov in October 2011, as well as unsolved mur-
ders and other acts of violence against journalists.

Denmark

On 21 November | made an official visit at the invitation of the Ministry of Foreign
Affairs. | met State Secretary Kim Jorgensen, Director of the Danish Institute for Hu-
man Rights, Jonas Christoffersen, Speaker of the Parliament Mogens Lykketoft and two
members of Denmark’s Delegation to the OSCE Parliamentary Assembly. | also met
with civil society representatives and journalists. Among other issues, | discussed Den-
mark’s new public information law as well as other legislation related to defamation
and blasphemy. | was encouraged by Denmark’s active and vibrant civil society and
noted their interest in continuing to engage in monitoring of media freedom and free-
dom of expression.

(See Visits and participation in events)

France

On 17 July | wrote to Laurent Fabius, Minister of Foreign Affairs, and expressed concern
about the size of fines on media outlets Mediapart and Le Point following a ruling of
the Court of Appeals in the so-called Bettencourt affair.

| found the court ruling to be disproportionate, considering the high degree of public
interest involved. While acknowledging the right to privacy as a basic right, | stressed
the importance of media freedom and freedom of expression in particular when it
comes to matters of public interest.

On 30 July I received a response from the authorities which stated the judgment was
based on the illegal recording of a conversation and went on to note, among other
things, the importance of protection of the right to privacy with reference to the penal
code and Article 8 of the European Convention of Human Rights.

On 18 November | issued a public statement strongly condemning a gun attack at the
Paris headquarters of the daily newspaper Libération, in which an assistant photogra-
pher was injured. | welcomed the immediate launch of an investigation and the fact
that the incident was strongly condemned by authorities.
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Georgia

On 17 September | wrote to Maia Panjikidze, Minister of Foreign Affairs, to express
concern over recent developments regarding the Georgian Public Broadcaster (GPB)
and the dismissal of Director General Giorgi Baratashvili on 6 September. | expressed
trust that the dismissal of Baratashvili followed standard procedures and that the se-
lection of the new director general would be in line with rules and regulations govern-
ing the activities of the GPB. | also expressed hope that GPB would continue reflecting
the diversity of the entire population, offer quality content with credible information
and practice editorial independence free of direct and indirect political and commer-
cial pressures.

On 11-13 November | visited Thilisi for the 10th South Caucasus Media Conference:
Reflecting on OSCE Media Freedom Commitments.

During the visit | met Chair of the Parliament David Usupashvili and Foreign Minister
Maia Panjikidze, and discussed the broadcast media freedom situation. | was pleased
to learn that media freedom remains high on the agenda and that the authorities are
ready to continue working with my Office.

| raised my concern over the developments at the Georgian Public Service Broadcaster
(GPB) and the way the election of the Board of Trustees of Ajara TV and Radio was
held. | expressed hope that a fair solution would be found for the GPB crisis, so that
the broadcaster can continue playing its important role in the society. | raised the need
to ensure autonomy of the Georgian National Communications Commission to ensure
the efficiency and impartiality of its work, as this is vitally important in the country’s
run-up to digitalization. | also urged the authorities to outline a timeline and take prac-
tical steps for the upcoming digital switchover with involvement of all stakeholders,
including civil society.

During the visit | also met with the civil society representatives and journalists, in-
cluding the Media Advocacy Coalition, as well as with members of Parliament, the
board and management of the Public Service Broadcaster and representatives of the
Economy Ministry.

During the visit, my Office and the Thilisi-based NGO Resource Centre, held a training
course “Citizen Journalism Capacity Building” for young reporters at llia State Univer-
sity.

(See Media conferences and Training)

Germany

On 24 July | received a reply to my letter of 6 June (See Regular Report to the Perma-
nent Council of 13 June) from Jérg-Uwe Hahn, Minister of Justice, Integration and Eu-
rope and Deputy Prime Minister of Hessen, regarding police treatment of the media on
1 June during a “Blockupy” demonstration in Frankfurt and police raids on the homes
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of eight photojournalists on 6 February. The Minister said that the prosecutor’s office
in Frankfurt is investigating the events. He said the judicial system would hold account-
able those responsible for violations. He said the constitutional rights to press freedom
and freedom of assembly would be protected.

Regarding the raids of the homes of photojournalists, the Minister said the prosecu-
tor’s office in Frankfurt publicly announced that the rights of these photojournalists
would be respected.

Greece

On 2 August | received a letter from the authorities related to the public statement |
issued on 12 June (See Regular Report to the Permanent Council of 13 June) about the
closure of the public service broadcaster, ERT.

The authorities said that ERT had been overstaffed, had high operating costs and that
the management of its economic and intellectual property was not transparent. They
also informed me that the government had pledged to re-launch a new public service
broadcaster, modeled on the most successful public broadcasters in Europe, with a
planned starting date of September 2013. A Deputy Minister position was also estab-
lished which would be responsible for the new broadcaster.

My Office continues to monitor the developments related to the closure of ERT and
opening of the new public broadcaster, EDT, with special attention to the unique role
that public service media should play in informing the public in an objective and plu-
ralistic manner.

My Office continues to follow the trial of journalist Kostas Vaxevanis. He was charged
with violating national privacy laws by publishing the names of more than 2,000 Greek
nationals who allegedly had Swiss bank accounts. Although he was initially acquitted,
the Athens Public Prosecutor’s office appealed the decision in November 2012. The
journalist could be jailed for two years if convicted. The new trial, which was set to take
place on 8 October 2013, has been postponed.

My Office also continues to monitor the lawsuits against Muslim minority newspapers
Gundem and Millet in Thrace. In 2011 a lower court ordered the newspapers to pay
€150,000 and €120,000 respectively, in moral damages relating to published articles.

In October the Court of Appeals of Thrace lowered the fines for both newspapers to
€30,000, and a potential prison sentence for the two editors from 10 months to three
months. On 15 November the newspapers filed an appeal with the Supreme Court of
Appeals.

On 27 November, | publicly welcomed the acquittal of investigative journalist Kostas
Vaxevanis. The journalist was arrested in October 2012 for having allegedly violated
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privacy laws by publishing the names of Greek nationals holding accounts in Swiss
banks for alleged tax evasion purposes. He was acquitted in November 2012, but the
decision was overturned by the state prosecutor and a new trial was ordered.

| noted that the positive decision of the Court ended a year-long ordeal that had re-
stricted investigative journalism in Greece. | emphasized that privacy can never be the
reason to prevent reporting on issues of public interest and it was essential that jour-
nalists are able to work without fear.

Hungary

On 6 November | issued a public statement warning that increased prison sentences
for defamatory video or sound recordings pose another potential threat to freedom
of expression and media freedom in Hungary. On 5 November Parliament adopted
changes to the Criminal Code on the preparation and distribution of defamatory video
or sound recordings, which now can be punished with up to three years in prison. |
noted that the longest prison sentence relates to materials published to a wide audi-
ence, which directly targets the media.

| emphasized that these measures are excessive as they can have a chilling effect on in-
vestigative journalism and prevent critical points of view from being disseminated. As
several elements of the changes are vaguely worded, they could be politically misused
to penalize those with opinions that run against the views of the authorities.

My Office currently monitors several cases where public officials turn to the prosecu-
tion to initiate criminal charges against journalists for alleged defamation. These in-
clude the recent reopening of the trial of investigative journalist Jozsef Spirk. OSCE
good practices and international standards promote the decriminalization of defama-
tion charges and | hope that this important form of protection of free speech will be
adopted by Hungary as well.

Iceland

On 4 November | issued a public statement expressing concern about a proposed law
that would criminalize certain forms of expression directed toward minorities or any
group that might be considered vulnerable. The proposed law could limit free expres-
sion.

| also noted that penalties for violating the law include fines and prison sentences of up
to two years. The sanctions are too harsh for a bill that is vaguely worded and subject
to interpretation. | asked members of the Icelandic parliament to reject the amend-
ment.

| am pleased that the authorities and my Office continue to work in constructive man-
ner on media-freedom issues.
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Ireland

| was pleased to note that in mid-November governmental authorities withdrew a
proposal that would have increased fees assessed in fulfilling Freedom of Information
requests. Opponents of the proposal said the new charges would make requests unaf-
fordable.

Italy

On 17 July | wrote to Minister of Foreign Affairs Emma Bonino calling for a swift investi-
gation of the threats against journalist Luigi Centore, whose car was set on fire outside
his home. This was the second time Centore suffered such an attack as his car was set
on fire in 2005. On 2 August | received a reply from Foreign Minister Bonino condemn-
ing attacks against the media and noting that the case of Centore had been brought
to the attention of the Chair of the Senate, who had also met with Centore in person.

On 11 October | wrote to Foreign Minister Bonino calling for the immediate release of
journalist Francesco Gangemi, who stood to serve a two-year prison sentence follow-
ing charges of defamation and perjury. Gangemi was released from jail and is serving
his sentence under house arrest.

On 16 September | issued a public statement expressing concern that defamation
would not be fully decriminalized by amendments to media laws under consideration
by the legislature and urged lawmakers to fully decriminalize defamation. On 24 Octo-
ber | commissioned a legal review of the draft amendments. | presented the review to
the Foreign Minister on 11 November and issued a public statement the next day out-
lining my concerns with the draft law. | noted that the Chamber of Deputies decision to
retain criminal liability for insult and defamation was a missed opportunity to comply
with international standards and best practices and that fines set out in the current
law are excessive and add to the chilling effect on journalists and media professionals.
| remain available to offer the assistance and expertise of my Office in this regard.

On 14 October | issued a public statement condemning the delivery of a parcel bomb
to the Turin office of newspaper La Stampa. This was the second time the Turin office
of La Stampa was targeted and in my last report | condemned a very similar attempted
attack on 9 April. | was pleased to learn that Italian President Giorgio Napolitano was
among many who spoke out against the attack.

Kazakhstan

On 5 July | wrote to the authorities and requested clarification and additional informa-
tion regarding reports that the Internet sites guljan.org and nuradam.kz were blocked
and that the magazine Adam reader’s and the newspaper Pravdivaya gazeta were re-
fused printing services.

On 17 September | received a reply from the Prosecutor’s Office and the Ministry of
Transport and Communication and the Ministry of Culture indicating that the block on
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guljan.org has been removed based on a court order of the Almaty district court on 6
June and that no measure had been taken relating to nuradam.kz. Regarding the cases
of the magazine Adam reader’s and the newspaper Pravdivaya gazeta, the authorities
said no pressure was imposed on printing companies, which are private entities and
make their own commercial decisions.

On 18 July in a letter to the authorities, | expressed concern regarding the case of Al-
exandr Kharlamov, a correspondent for Flash and Riddersky Vestnik, who was charged
with incitement of religious hatred based on postings on his personal blog. Kharlamov
was arrested on 14 March after his apartment had been searched and he was forced
to undergo a psychiatric examination. | said that publishing opinions, even if they are
controversial, should never subject someone to criminal prosecution and urged the
authorities to release Kharlamov from detention pending trial.

On 17 September the Prosecutor’s Office indicated that on 18 August the court has
returned the case to the prosecution for further investigation. | learned that on 4 Sep-
tember Kharlamov was released from detention and placed under house arrest.

| welcomed his release. | will continue to closely monitor the pending trial.

On 21 August in a public statement | condemned an attack on Igor Larra, a correspon-
dent for the newspaper Svoboda slova, who was assaulted on 20 August and called on
the law enforcement authorities to swiftly investigate the case.

| welcomed on social media the swift investigation by the police in this case. On 22
August a suspect was arrested who admitted having taken part in the assault with the
aim of robbery.

| was saddened to learn that on 14 October Igor Larra died as a result of a chronic ill-
ness.

In a letter on 22 August and in a public statement on 3 September | presented to the
authorities a legal review commissioned by my Office of proposed amendments to the
Criminal Code and the Administrative Code.

| expressed concern regarding the amendments. While there are some positive changes
regarding the protection of professional journalism as an institution, the amendments
still contain and even strengthen sanctions that could limit free expression and free
media.

The recent suspensions of Pravdivaya gazeta and Pravda Kazakhstana for several months
for purely administrative violations of law are examples of such disproportionate
sanctions.

| was also disappointed to note that criminal defamation provisions remained and
have been, in fact, toughened, despite pledges of the authorities to decriminalize
defamation.
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(See Legal reviews)

On 27 September in letter to Minister of Foreign Affairs Erlan Idrissov and in a pub-
lic statement | criticized a series of three-month suspensions imposed on Pravdivaya
gazeta, Ashik alan and Pravda Kazakhstana for minor, technical violations of the Admin-
istrative Code.

These cases once again showed the urgent need for legislative reform, in particular
the abolishment of the punishment of suspension from remedies permitted in the Ad-
ministrative Code. | hope that the legal review and the recommendations provided by
my Office will be taken into account when considering amendments to the criminal
and administrative codes. This would ensure the compliance with OSCE media free-
dom commitments and international standards. In this regard | welcome that the civil
society is engaged in the dialogue on the legal reform. | hope that this opportunity to
strengthen media freedom and pluralism will not be missed.

My Office stands ready to assist Kazakhstan to that end.

On 8 November | received a letter from the authorities replying to my 27 September
letter. It set out the legal basis for the verdicts handed down by the administrative
court. It restated that the three months suspensions were based on false data in the
imprint and not informing the authorities about a change in the publication schedule.

My Office received reports that the series of administrative cases opened against news-
papers on minor, technical irregularities is continuing. Pravdivaya gazeta was accused
in a protocol received on 20 November for selling an issue of its paper earlier than at
the regular publishing date, and for unclear imprint information. On 21 November the
newspaper Pravda naroda was called to the administrative court alleging it had not
informed the authorities on a pause in publishing.

Kyrgyzstan

On 26-28 June | visited Bishkek on the occasion of my Office’s 15th Central Asia Media
Conference. | was honoured to have the opportunity to meet and share views on the
media-freedom situation in the country with President Almaz Atambaev and Prime
Minister Jantoro Satybaldiev. | also met Deputy Foreign Minister Erines Otorbaev and
Parliamentarian Natalia Nikitenko as well as a number of journalists and representa-
tives of civil society.

While reiterating that those responsible for the death of Alisher Saipov, who was mur-
dered in 2007 in Osh, must be brought to justice, | am relieved to note that in recent
years there have been no violent attacks on journalists.

It is important that Kyrgyzstan continues to create conditions to promote media plural-

ism, setting a positive example for other countries in the region. In this regard | wel-
come the expressed commitment by the authorities to continue on this path.
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We agreed to continue our joint work on several projects, which includes providing
legal expertise in drafting laws dealing with digital broadcasting, organizing a regional
conference on public service broadcasting and training journalists.

On 27-28 June my Office organized the 15th Central Asian Media Conference in Bish-
kek. The conference topic was “Fifteen years of the CAMC: Reflecting on OSCE me-
dia-freedom commitments.” This was celebrated as a special event to mark the 15th
anniversary of the conference, the first of which also took place in Bishkek in 1999.
More than 100 representatives of the authorities, media, academia and international
experts attended and examined the changes in the media landscape that have taken
place in the region since then. Attendees also were able to participate in a master class
on media regulation

| appreciate the assistance of the authorities of Kyrgyzstan and staff of the OSCE Cen-
tre in Bishkek in preparing for the conference. Representatives from Afghanistan and
Mongolia also took part in the conference.

Lithuania

On 10 October | issued a public statement expressing concern about the Radio and
Television Commission’s decision to suspend broadcasting of the First Baltic Channel’s
Russia-produced programmes for three months. This action followed the channel’s
broadcast on 4 October of the “Man and Law” documentary on the tragic events on
13 January 1991 in Vilnius. The Commission also advised cable operators to suspend
the broadcasts.

| called on the Commission to reconsider the matter because any decision which limits
media pluralism can negatively affect freedom of the media and expression. Such an
excessive measure must be restricted to instances of intentional and dangerous incite-
ment to violence. | said that any restriction and suppression of controversial and dif-
fering views on historical events, even if based on law, could eventually affect freedom
of the media.

On 14 October the Vilnius Administrative Court upheld the Commission’s decision.

On 18 October | responded to Radvilé Morkunaité-Mikuléniené, a Member of the Eu-
ropean Parliament, who earlier expressed her concerns over my statement. | noted
that | am very much aware that historical debates can be very sensitive and painful
and | have full understanding and respect for Lithuanian society. However, as someone
who is mandated by all 57 OSCE participating States, including Lithuania, to promote
and protect freedom of expression and media pluralism, | cannot support suspending
or banning broadcasts.

On 15 November | wrote to Foreign Minister Linas LinkeviCius expressing my concern

about reports on the Special Investigation Service summoning and interrogating re-
porters of Baltic News Service, one of the largest news agencies in Lithuania, to dis-
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close their confidential sources.

The investigation reportedly was launched after publication of a BNS article on 31 Oc-
tober about a warning issued by the State Security Department on a negative publicity
campaign planned against Lithuanian leaders, which the agency received from confi-
dential sources.

| expressed hope these investigation methods will be carefully reconsidered, as this
attempt might have a chilling effect on journalism.

| welcomed the fact that President Dalia Grybauskaité and Speaker of the Seimas Lo-
reta Grauziniene also expressed concern over the developments around BNS, and the
President proposed amendments to legislation that would provide additional protec-
tion for journalists and their sources.

The former Yugoslav Republic of Macedonia

On 28 June | wrote to Minister of Foreign Affairs Nikola Poposki to express my concern
about the decision of the Skopje Criminal Court to extend the detention of journalist
Tomislav Kezarovski for an additional 30 days because he may be a flight risk and he
may influence other witnesses in an ongoing murder case he wrote about in 2008 for
Reporter 92 magazine.

On 8 July | provided Minister Poposki and Minister of Information Society and Ad-
ministration Ivo Ivanovski with a second comprehensive legal review of the draft Laws
on Media and Audiovisual Media Services based on a revised version of the draft. |
welcomed the greater engagement of civil society during the consultation period and
referred to some remaining issues addressed in the legal review.

(See Legal reviews)

On 10 July | held a full-day meeting in Vienna with Minister Ivanovski and the expert
working group on the law. All provisions highlighted as problematic in a recent legal
review commissioned by my Office were discussed. | am pleased that we were able to
spend this amount of time on the issue and | appreciate the co-operation shown by the
authorities on this matter.

On 18 July at the request of the authorities a third legal review commissioned by my
Office was provided on the third version of the draft Laws on Media and Audiovisual
Media Services. In the letter and a public statement issued on 22 July | noted that
although the law had overall improved, and despite many efforts and positive steps
toward harmonizing the law with EU and international standards, as well as OSCE
commitments on media freedom, problematic provisions remained. My Office stands
ready to continue supporting the authorities.

On 25 July lissued a public statement condemning the continued pre-trial detention of
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Tomislav Kezarovski for another 30 days.

Upon invitation of Minister lvanovski, on 13 August my Office participated in public
consultations on the draft Laws on Media and Audiovisual Media Services organized in
Skopje by the Ministry of Information Society and Administration.

On 29 August | wrote to Prime Minister Nikola Gruevski raising concern over another
court decision to continue the detention period of Kezarovski for another 30 days and
indicating that it was unacceptable. | asked for permission to visit Kezarovski in deten-
tion. | also urged the authorities to do their utmost to ensure that he be set free pend-
ing trial.

On the same day, | issued a public statement together with Frank La Rue, UN Special
Rapporteur on the promotion and protection of the right to freedom of opinion and
expression, on the same issue.

On 2 September | received a letter from Prime Minister Gruevski in response to my
letter of 29 August. | was informed that the principle of separation of powers does
not allow the executive branch to intervene in and overturn court decisions. | was also
denied assistance to accommodate my request to visit Kezarovski in detention because
such visits are strictly regulated by the Law on Criminal Procedure.

On 5 September | wrote to Minister lvanovski once again to reiterate a number of
remaining concerns about the draft laws on Media and Audiovisual Media Services,
including inconsistent terminology and the fact that the question who is a journalist is
subject to a statutory definition.

On 27 September | wrote to Minister of Justice Blerim Bexheti to reiterate my official
request to visit Kezarovski in the detention center, within the scope of the Law on
Criminal Procedure, as indicated by Prime Minister Gruevski.

On 21 October | issued a public statement in reaction to the sentencing of Kezarovski
to four and a half years in prison. Kezarovski has been in detention since 28 May and is
the only journalist in detention in South East Europe. | reiterated my call to the authori-
ties for Kezarovski’s release; and also reminded them of my official request to visit him
in the detention center where he is held.

| was pleased to note that on 8 November Kezarovski was released from the detention
center and is under house arrest pending the outcome of his appeal.

Moldova

On 14 October | issued a public statement welcoming a decision of the Parliament to
amend the Code on Administrative Offences lifting sanctions on the dissemination of
information on “non-traditional family relations.” | commend the Parliament for the
step it has taken. This action will allow for an inclusive discussion on this topic without
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restrictions on any group. It will contribute to freedom of expression and media free-
dom.

The right to express opinions is a universal and basic human right and as such it must
be upheld and protected. | hope that this will serve as a good example for other OSCE
participating States.

Montenegro

On 12 August | wrote to Deputy Prime Minister and Minister of Foreign Affairs and
European Integration Igor Luksi¢ and Minister of the Interior Rasko Konjevic to express
my great concern about another attack on journalist Tufik Softi¢ of the daily newspaper
Vijesti and the weekly Monitor. In the letter and a public statement of the same day, |
asked for further information on this incident and also conveyed my concern that many
other attacks on journalists have still not been resolved. | urged the authorities to im-
mediately provide Softi¢ with appropriate protection to ensure his safety and to launch
a thorough investigation into this and other pending cases.

On 1 October | received a reply from Minister Luksi¢ assuring me that the police direc-
torate has taken specific actions to bring the culprits to justice and that the govern-
ment condemns all such attacks against journalists as unlawful and undemocratic.

On 14 November | wrote to Deputy Prime Minister Luksi¢ and Minister Konjevic raising
concern once again about the safety of journalists in Montenegro, specifically regard-
ing two further attacks on journalists and the property of the daily newspaper Vijesti.
| reminded the authorities that such developments represent a clear assault on free
expression and, if the incidents are not swiftly condemned and investigated, would
create a chilling effect on media and lead to self-censorship.

Russian Federation

On 26 June | issued a public statement voicing my concern over the initiative of the
State Duma to criminalize speech which negatively portrays the role of the Soviet Army
in World War 1.

| called on the authorities to carefully review the proposed changes as they go beyond
the mere banning of the glorification of Nazism. | indicated that in practice the law
might be used to suppress political and critical speech on issues of history which could
affect freedom of the media. | emphasized that laws criminalizing speech should avoid
vague language and should be restricted to instances of intentional and dangerous
incitement to violence. The public has the right to be informed about differing views of
history even if it is painful or provocative.

| also voiced concern over a law banning the promotion among minors of “non-tradi-

tional sexual behavior” as well as another banning speech harming the religious feel-
ings of believers through media, both of which went into effect on 30 June.
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On 3 July lissued a public statement commemorating the 10th anniversary of the death
of prominent Russian investigative journalist Yuri Shchekochikhin. I indicated that my
Office closely follows the work of the Investigative Committee and acknowledges the
progress made, especially in the case of the murder of Anna Politkovskaya, but much
more needs to be done.

On 3 July the Information and Press Department of the Ministry of Foreign Affairs is-
sued a statement saying “We are in puzzle when we perceive the aspiration of Ms
Mijatovi¢ to interfere, especially in public, with the law making process in Russia, which
is effected in accordance with democratic standards and the principle of separation of
powers. We view these actions as incorrect and outside the mandate of the Represen-
tative.”

On 9 July | wrote to Sergey Lavrov, Minister of Foreign Affairs, regarding the above-
mentioned statement. | indicated that | issued the press release strictly in accordance
with my mandate which states the Representative should “observe relevant media de-
velopments in all participating States,” and exercise an “early warning function” with
regard to legislative initiatives that may affect media freedom in a positive or negative
way.

On 9 July the Constitutional Court of the Russian Federation adopted a Resolution con-
cerning the constitutionality of several paragraphs of Article 152 (Defamation) of the
Russian Civil Code. The case was raised by a citizen who complained that the Civil Code
does not oblige the Internet service providers (ISPs) to remove defamatory statements
made by third parties.

The Constitutional Court noted with concern that in cases like this the plaintiff can only
obtain a court decision on the defamatory and untrue nature of information dissemi-
nated online and has no other means to protect his honour and dignity or privacy, as
would be available in the case of defamation offline.

On 9 July lissued a public statement condemning the murder of journalist Akhmednabi
Akhmednabiyev in Dagestan. Akhmednabiyev, the deputy editor-in-chief of Novoe delo
newspaper and a contributor to the online media outlet Kavkazkij uzel, was gunned
down by unknown assailants outside his home. | welcomed the fact that the investiga-
tion into the murder had been started.

On 26 September | wrote to Alexander Bastrykin, Chairman of the Investigative Com-
mittee, and issued a public statement expressing my concern about the arrest of pho-
tojournalist Denis Sinyakov on piracy charges brought by the Investigative Committee.
Sinyakov was detained on 18 September while covering a Greenpeace action at the
Prirazlomnaya oil platform in the Barents Sea.

On 27 September | followed with another public statement to call on the Russian au-
thorities to release UK freelance videographer Kieron Bryan, who also was arrested
while covering the same event.
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On 30 September | wrote to the authorities asking for additional information about
the refusal to renew a visa for Dutch photojournalist Rob Hornstra and expressed hope
that his case would be reviewed.

On 9 October | received response from the authorities informing me that Sinyakov was
“arrested along with other Greenpeace activists on legal grounds for taking part in the
attack on the mooring oil rig Prirazlomnaya.” | was assured that an impartial investiga-
tion of the incident was being conducted.

With full respect for the need for security forces to ensure safety at the oil rig, Sinya-
kov and Bryan were not taking part in the Greenpeace actions, but were only covering
the events as journalists. | noted that on 18 November the Kalininskiy District Court in
Saint Petersburg released Sinyakov and Bryan on bail. | hope that the charges will be
dropped.

On 22 October | issued a public statement condemning a fiery attack on the editorial
office of the Moskovskiy komsomolets newspaper in Moscow which resulted in several
people requiring medical assistance. | asked for a swift and thorough investigation and
to ensure the safety of media.

On 24 October | issued a public statement condemning an attack on journalist Sergei
Reznik in Rostov-on-Don. Reznik, a well-known investigative journalist and blogger, was
attacked by two assailants on the evening of 22 October and suffered serious injuries.
| asked the authorities to conduct a thorough and swift investigation of this case and
bring those responsible to justice.

On 28 October | wrote to Alexander Zharov, the Head of the Federal Service for Super-
vision in the Sphere of Telecom, Information Technologies and Mass Communications
(Roskomnadzor), to express concern regarding developments around Rosbalt Informa-
tion Agency, one of the biggest online news portals in Russia. On 23 October, Roskom-
nadzor filed a complaint in Moscow City Court requesting to invalidate the Rosbalt’s
certificate of registration after warnings sent to Rosbalt for violation of the law on mass
media and posting materials that allegedly contain obscene language. The materials
in focus constitute a third-party content, videos posted on the YouTube video-sharing
portal. Upon becoming aware of Roskomnadzor’s warnings, Rosbalt deleted these vid-
eos from its website.

| learned that a Moscow City Court ruled against Rosbalt on 31 October.

On 31 October | wrote to the authorities asking for additional information on the at-
tacks on Maksim Novikov, a well-known independent journalist in Tverskaya oblast,
and Tayir Achitayev, a correspondent for the newspaper Komsomolskaya pravda in
Khakassia. | expressed hope that these and other cases of violence would be thor-
oughly investigated and urged the authorities to do their utmost to bring assailants to
justice.

| noted that my Office stands ready to support the Russian Federation with all means
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available to prevent violence against and ensure the safety of journalists.

On 4 November | issued a public statement criticizing the court decision to strip Ros-
balt of registration. | called this decision an excessive measure and | urged the Russian
authorities to carefully reconsider the application of media law from the point of view
of proportionality.

Serbia

On the occasion of a Council of Europe conference, | visited Serbia on 6-8 November. |
discussed implementation of the media strategy and the prompt adoption of key me-
dia laws with Prime Minister lvica Daci¢ and Minister of Culture Ivan Tasovac. The main
focus of the meetings was the laws on public information, public broadcasting and
electronic media and that they should be in line with international standards and OSCE
commitments. | also welcomed the government’s support and the establishment of
a national commission for investigation into the murders of journalists, stressing that
there must be no impunity for crimes committed against the media. | hope that the
efforts of the Commission will contribute to successful prosecution of those involved
in these crimes.

My Office also supports a public information campaign, organized by the Commission,
to end impunity for crimes against journalists.

Spain
On 13 September | issued a public statement expressing my dissatisfaction that the

draft law on transparency, access to information and good governance would, in fact,
restrict access to information. The law is the first of this kind in Spain.

Last year | corresponded with Secretary of State for the Relations with the Parliament,
Jose Luis Aylldn, regarding the legal review | commissioned in April 2012 on the modi-
fied draft law, emphasizing that the law does not meet international standards and
would obstruct journalists from carrying out their role as watchdogs vis a vis the execu-
tive authorities.

| have learned that the Senate passed the law earlier this week without amendments
and the bill will go to the Congress in its current form.

Switzerland

On 12 September | issued a public statement welcoming a court decision calling for
an end to the investigation of journalist Ludovic Rocchi. The decision came following
the actions of a Swiss prosecutor in seizing source material and searching the home of
Rocchi, a journalist for the newspaper Le Matin. My Office has learned that there has
been an appeal and the Federal Court will reopen and examine the case. | will continue
to follow the case.

161




REGULAR REPORTS TO THE PERMANENT COUNCIL

Tajikistan
On 3 July | wrote to Hamrokhon Zarifi, Minister of Foreign Affairs, asking for more in-

formation on the 26 June detention of Mahmadyusuf Ismoilov, a journalist in the Asht
district.

On 5 November in a letter to Minister Zarifi, | raised the issue of the excessive sentence
handed down to Ismoilov. On 28 October he was sentenced to 11 years in a high-secu-
rity prison by a district court on charges of “extortion” and “fraud causing significant
harm to a citizen by a person using his official position.”

| am worried about Ismoilov’s condition. He was subjected to criminal prosecution
by the authorities before. In 2010 he was arrested and convicted in 2011 on several
charges including criminal libel and insult of public officials, extortion and incitement
of “regional hatred.” | personally intervened with the authorities several times in this
matter and was pleased that he was later partially amnestied and set free.

Turkey

On 17 June in a public statement | warned that the recent detentions and intimidation
of journalists endanger the right to free expression in Turkey. At the time of the state-
ment, approximately 20 journalists had been injured, some seriously, while reporting
about the wide-scale protests in the country. Numerous Turkish and international me-
dia members had been briefly detained, some reportedly beaten or injured for doing
their work.

| urged a swift and transparent investigation into the cases of social media users who
were detained then released, emphasizing that steps to restrict communications
should only take place if there was a direct incitement to violence. | said that political
messages, including those critical of the government, must not only be tolerated but
protected by the authorities.

I also noted with concern the fines assessed against four television channels, Ulusal TV,
Halk TV, Ce TV and EM TV, by the Radio and Television Supreme Council on 11 June for
incitement to violence and violating broadcast principles.

On 28 June | wrote to Foreign Minister Ahmet Davutoglu, expressing concern about
the high number of social media users detained during the protests and asking for
information about the status of investigations initiated. More than four dozen Twitter
and Facebook users were reportedly detained in various regions of Turkey and faced
possible prosecution for alleged misinformation about the protests.

I noted the information | received from the authorities on 12 June, saying that no one
was being prosecuted for messages sent on social media and that those detained faced
charges relating to physical violence as seen on CCTV footage and by police eyewit-
nesses.
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| asked for information on a reported study launched by the government on 17 June on
social media users and on a draft by the Justice Ministry in relation to social media. |
offered my Office’s assistance in case legislation was being considered that could affect
media freedom.

On 19 July | issued a public statement expressing concern about the prison sentence
handed down to journalist Ahmet Altan for insulting the Prime Minister in an article.
| emphasized that public figures are automatically the focus of public attention and
must not only tolerate but protect the right of the citizens to criticize them, in order to
ensure that pluralistic debates can thrive.

On 18 July Altan, former editor-in-chief of the newspaper Taraf, was sentenced to 11
months and 20 days in prison; the court commuted the prison term to a fine of 7,000
liras. | expressed hope that during the appeals procedure the court would take into
account the right to free expression and the indispensable role that journalists play in
informing the public.

On 5 August | issued a public statement expressing alarm about the convictions and
sentences handed down to dozens of journalists and writers in Turkey, which were of
unprecedented length and severity in the OSCE region.

The media members were sentenced for being members of or for aiding an alleged
terrorist organization called Ergenekon, in the context of a larger trial. The sentences
ranged from six years to solitary confinement for life. Among those convicted, journal-
ist Tuncay Ozkan was sentenced to life in a solitary cell, Mustafa Balbay, Hikmet Cicek,
Mehmet Haberal, Yalgin Kiigiik, Turhan Ozlu, Ergiin Poyraz and Deniz Yildirim are also
among the journalists who were convicted.

| warned that the damage of the verdicts to free expression and media freedom was
immeasurable and reiterated my call to the authorities for fundamental legislative re-
forms to improve media freedom and carry out a transparent and swift trial for all
imprisoned journalists.

On 12 September | issued a public statement indicating that the authorities must en-
sure that police violence against journalists be stopped. Several journalists reportedly
were attacked by police during protests on 10-11 September.

On 5 November | issued a public statement expressing alarm over the latest life sen-
tences handed down to journalists and urged for the reform of the Anti-Terror Law.
That morning, journalists Fiisun Erdogan, Bayram Namaz, and ibrahim Cigcek were sen-
tenced to life and Sedat Senoglu was given 7 and a half years in prison. They were
charged as senior members of a Marxist organization banned under the Anti-Terror
Law.

| warned that sentencing journalists to life imprisonment for their work will further
deteriorate media freedom. | emphasized the legitimate right of governments to fight
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terrorism but, at the same time, | noted that the fight against terrorism should not
be misused to silence provocative or opposing voices. | recalled that the Anti-Terror
Law has systematically been used to silence critical voices. Together with the Criminal
Code, the law allows for the arrest, detention and sentencing of journalists on terror-
ism charges for doing their legitimate work.

| repeated my call for the immediate and fundamental reform of these laws in order to
ensure that they will no longer be used to suppress critical views.

| trust that our dialogue and constructive co-operation with the authorities will con-
tinue as we seek to address the issues of concern.

Turkmenistan

My Office continues to support the reform of online media legislation as reflected in
the upcoming roundtable in Ashgabat. | hope that our joint efforts will lead to a better
media-freedom environment.

(See Visits and participation in events)

Ukraine

On 12 July | issued a public statement welcoming a decision by the Verkhovna Rada to
adopt, in a first reading, a law on public television and radio. | emphasized the indis-
pensable role of public media in ensuring pluralism and the free flow of information.

| expressed hope that discussions about the draft law will include opposition parties
and civil society organizations and that their recommendations will be considered be-
fore final adoption. | encouraged the authorities to create a broadcasting structure
with guaranteed editorial autonomy and sustainable financing, giving it independence
from both political and commercial interests.

In the same statement, | also welcomed a decision on 4 July by the Verkhovna Rada to
adopt a law that provides for transparency of media ownership, as it is of paramount
importance to avoid abuse of media power and to ensure a pluralistic media environ-
ment.

On 16 July | wrote to the authorities conveying my concern regarding the denial of
entry for Yuriy Barabash on 15 July. Barabash is a Russian photojournalist who has
been working in Ukraine for several years. | expressed hope that the authorities would
reconsider this decision and allow the journalist to continue his work.

On 23 July | issued a public statement condemning two attacks on journalists. On 21
July Oleg Bogdanov, a journalist with Internet newspaper Dorozhnyi kontrol, was at-
tacked by two people near his house in Donetsk. He suffered serious injuries. On 18
July several journalists of 5 Kanal TV were reportedly attacked by police and suffered
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injuries while covering a demonstration in the centre of Kyiv, in spite of having pre-
sented their press cards. | welcomed the fact that the Interagency Working Group on
analysis of Compliance with the Legislation on Freedom of Speech and Protection of
Journalists is overseeing the investigation of both incidents.

On 30 July | wrote to Daria Chepak, Press Secretary of the President of Ukraine and
Head of the Interagency Working Group on analysis of Compliance with the Legislation
on Freedom of Speech and Protection of Journalists, bringing to her attention an attack
on Sergey Ostapenko, an investigative journalist with the Lugansk-based TV channel
IRTA, which took place on 29 July. According to media reports, Ostapenko was attacked
near his house by two assailants and was severely injured.

On 12 August | wrote to Volodymyr Manzhosov, Chairman of the National Television
and Radio Broadcasting Council of Ukraine, asking for information on the develop-
ments regarding the Chernivtsi Regional TVA Channel, which halted broadcasting on
23 July due to a fire that damaged its equipment. | had been informed that members of
Chernivtsi Regional Rada brought the TVA case to its attention, requesting to consider
the possibility of announcing a tender on the TVA’s broadcasting frequency or transfer-
ring it to the regional state-owned television channel.

On 3 September | presented a legal review to the Ukrainian authorities of a proposed
law on public service broadcasting. | wrote to Chairman of the Verkhovna Rada Volody-
myr Rybak noting the positive basic provisions, but also indicating some weaknesses
of the draft law. My Office suggested reviewing the document, as it does not seem to
take into account best practices in the OSCE region.

The letter was followed by a public statement on 9 September.
(See Legal reviews)

On 9 October | received a reply to my letter of 16 July concerning the denial of an
entry visa for photojournalist Yuriy Barabash. The authorities indicated Barabash was
denied entry because he had engaged in illegal activities.

On 23 October | wrote to Press Secretary Chepak bringing to her attention an attack
on two journalists with the ATV channel and one journalist with Inter TV channel in
Odessa. Reportedly, the journalists were attacked by law enforcement officers while
covering the public unrest near a regional police department. | welcomed the fact that
the Working Group swiftly reacted to this incident and would oversee the course of
the investigation. | asked the Press Secretary to keep me updated on the course of the
investigation on this case, as well as on the previous cases of attacks on journalists.

On 19 November | received a reply from the authorities regarding the cases mentioned
above.
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Regarding the attacks on Oleg Bogdanov and journalists from 5 Kanal TV, | was in-
formed that investigations are in progress and the case of Bogdanov is being overseen
by the Ministry of Interior.

In the case of Sergey Ostapenko, | was told that an investigation into the matter dis-
closed that the attack was not related to his professional activities.

| was also pleased to be told that on 14 August TVA resumed its broadcasts and the
short-term interruption was caused by technical problems.

United Kingdom

On 23 July | issued a public statement indicating that proposals by Prime Minister Da-
vid Cameron to impose default Internet filtering for adult and sensitive subjects is inef-
fective and subject to abuse.

| said that governments have the responsibility to protect children and minors. There
are many ways to do this, including through the criminal justice system, through educa-
tion and Internet literacy.

On 19 August | wrote to the authorities to express concern about the detention, ques-
tioning and seizure of equipment of David Miranda, a partner of columnist Glenn Gre-
enwald. | said that his detention could be interpreted as pressure on Greenwald due
to his reporting.

lindicated that the fight against terrorism is a sensitive issue, but it must not be abused
to hinder the work of journalists.

On 28 August | wrote to Prime Minister David Cameron and the next day issued a
public statement to express concern about events related to the Guardian newspaper.

According to media reports, government officials demanded that Guardian staff de-
stroy electronics in their possession upon threat of legal action.

| said that it is difficult to fathom that civil servants acting under political instructions
would threaten the editor of a major newspaper in the UK with this penalty.

| also again raised the issue of the treatment of Miranda. | repeated my call that the
fight against terrorism must not be used to hinder the work of journalists.

On 12 September | received a reply to my letter of 28 August from Home Secretary
Theresa May. She indicated that a pending lawsuit by Miranda limited her ability to
comment on his case. She also stated that data recovered by police from Miranda’s
equipment contained more than 58,000 highly classified UK intelligence documents
and that to date none of the information has identified a journalist source or contained
any items prepared by a journalist with a view to publication. She wrote that she re-
futed any suggestion that his detention was an attempt to intimidate journalism.
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The Home Secretary also said that the terrorism legislation under which Miranda was
detained is lawful and complies with European Convention rights and international
obligations.

On 30 October | issued a public statement commenting on the issuance of a Royal
Charter that established a press regulatory body. | said that politicians should not tell
journalists how they should act and that self-regulation, not government-influenced
regulation, is the best way to deal with ethical issues.

On 4 November | received a letter from the authorities responding to the public state-
ment. It indicated that the Royal Charter does not represent statutory regulation of the
press and that newspapers were free to be part of or choose not to be part of the regu-
latory system. The authorities also indicated the new system does not change activities
of newspapers and they would remain free to investigate and report as they see fit.

United States

On 24 June | received a reply to my letter of 28 May from Senator Benjamin Cardin,
Chairman of the U.S. Helsinki Commission. | wrote to the Senator urging Congress
to pass a federal shield law to protect journalists and their sources in light of recent
subpoenas issued to reporters for the production of confidential information. Cardin
responded by indicating the Justice Department would review guidelines for the issu-
ance of subpoenas and that he would take the OSCE’s position on a shield law under
consideration when formulating an opinion.

On 19 June | wrote to the authorities to express concern about reporter Tim Funk who
was arrested and charged with trespassing by police in North Carolina while reporting
on a demonstration taking place in the State Capitol building.

| was pleased to learn that charges against Funk were dropped later in the summer.

On 11 July | wrote to the authorities to enquire about the automobile accident that
caused the death of Michael Hastings, a prominent investigative reporter and asked for
more information on the case when it was available.

On 23 July | wrote to U.S. Attorney General Eric Holder and issued a public statement
expressing concern about continued attempts by the U.S. Department of Justice to
force New York Times reporter James Risen to disclose his confidential sources as a
witness in a criminal espionage trial. | said that the move goes against recently pub-
lished Justice Department guidelines that see forcing testimony from a reporter as “an
extraordinary measure... and to utilize such tools only as a last resort.”

| once again called on the Congress to pass a shield law that would protect reporters
and their sources.

On 28 August | issued a public statement saying | was concerned that the Justice De-
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partment asked a federal appeals court to affirm a ruling requiring Times reporter
Risen to testify in the espionage trial. | once again said the action runs counter to
Justice Department guidelines on calling journalists as witnesses and compelling the
disclosure of confidential sources.

On 3 October | wrote to the authorities requesting additional information about the
refusal to allow Bulgarian-German author llija Troyanov to travel to the United States.
Troyanov was not allowed to board a flight from Brazil to Miami. | said that | hoped his
denial of entry was not connected to his writing.

On 18 October | wrote to the authorities asking for additional information about the
prolonged pretrial detention of freelance journalist Barrett Brown. Brown has spent
more than a year in federal prison awaiting trial on various charges.

On 18 October | received a reply from the authorities to my letter of 3 October regard-
ing Troyanov. | was told that “Privacy regulations prohibit U.S. Customs and Border Pro-
tection personnel from providing information on individual travellers.” | also was told
that the exercise of free expression is not a ground of inadmissibility under U.S. law.

On 22 November | issued a public statement expressing concern about restrictions
placed on photojournalists covering White House events. | said | supported an appeal
by 38 news organizations which petitioned the president’s press secretary to remove
the restrictions. To arbitrarily deny photojournalists the right to cover events strikes at
the heart of the public’s right to know.

Uzbekistan

On 23 September | wrote to Foreign Minister Abdulaziz Kamilov and issued a public
statement expressing concern about the disappearance of Sergej Naumov, an inde-
pendent journalist and contributor to fergana.ru and the Institute for War and Peace
Reporting and a winner of several awards.

| asked the authorities to provide information on the location of Naumov and the
disturbing circumstances of his disappearance.

On 22 September Naumov was sentenced to 12 daysin prison on charges of hooliganism.

On 14 October my Office received information from the authorities confirming the
conviction and assuring me that there was no misconduct toward Naumov on the part
of law enforcement officers or the court.

I will continue to follow his case and hope that he will be able to continue his important
work without interference.

On 17 October | appealed to President Islam Karimov to reconsider the case on
humanitarian grounds of 62-year-old Solijon Abdurakhmanov, a journalist who has
served five years of a 10-year prison term and recently had to be hospitalized.
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In my letter | also once again asked the President to pardon two additional imprisoned
journalists, Dilmurod Saiid and Hairullo Khamidov, who are also serving long sentences.

On 5 November | issued a public statement calling for the immediate release of
Abdurakhmonov. | have received worrying information that, despite his deteriorating
health, he has been placed in solitary confinement and his relatives were denied a
scheduled visit and not allowed to bring him essential medication.

On 12 November | received a response regarding Abdurakhmonov. | was disappointed
to learn that the authorities believe there are no grounds to review the sentence and
release Abdurakhmonov.

In the response the authorities also indicated their willingness for a dialogue on media
freedom issues, which | appreciate.

PROJECTS AND ACTIVITIES SINCE THE LAST REPORT

Legal reviews

Belarus

On 2 September | presented to the authorities a legal review commissioned by my Of-
fice regarding the proposed amendments to the law On information, information tech-
nologies and protection of information prepared by Dmitry Golovanov, a well-known
media law expert from Russia.

The analysis indicates that the draft law improves the transparency and accountability
of government institutions and establishes prerequisites for adequate legal protection
of personal data of citizens.

However, the review also notes that the draft law does not reflect the principle of
maximum disclosure of information and contains provisions that might result in arbi-
trary and unjustified restrictions on disclosure in practice.

The expert offers a number of recommendations to improve the draft law. The full text
of the legal review is available in Russian at http://www.osce.org/ru/fom/104709

On 8 November | presented to the authorities a review commissioned by my Office
regarding the Decree of the President of the Republic of Belarus “On introduction of
amendments and changes to some Decrees of the President of the Republic of Be-
larus” of 7 October 2013.

The review positively notes the proposed regulation on licensing of the broadcast me-

dia, which establishes an ordered system of regulation with regards to circulation of
information. However, it also states that the proposed amendments introduce dispro-
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portionate restrictions on citizens’ rights to freedom of expression and information.

This in particular applies to the licensing procedure of printing activities, as well as to
certain aspects of the licensing of broadcast media, which substantially limits the rights
of licensees.

The review indicates that the legislation should ensure sufficient guarantees for free-
dom of expression and dissemination of information in the broadcasting field and
should abandon the licensing requirements for printing activities.

It also offers a number of other recommendations that would improve the regulation
of broadcasting and printing activities in the country. This would ensure the compli-
ance of the legislation with the OSCE media freedom commitments and international
standards.

The legal review is available in Russian at: http://www.osce.org/fom/108133.

Bosnia and Herzegovina

On 23 October | presented to the authorities a comprehensive legal review of the draft
Law on Electronic Communications, commissioned by my Office and prepared by Pro-
fessor Katrin Nyman-Metcalf, a well-known international expert in communications
law.

In the letter and in a public statement the following day, | raised particular concern
about the risk of reducing the independence of the regulatory agency if the law is not
amended to accommodate the recommendations of this review.

The main concerns addressed in the review relate to the tasks of the Council of Min-
isters. They need to be more strictly defined in order to avoid the risk of reducing the
independence of the regulator. The independence of the regulator is also affected by
the rules regarding dismissal of council members and the director. Therefore these
rules should be more clearly defined in the law.

As this law would replace the Law on Communications, it is important that audiovisual
matters are safeguarded and preserved, and that relevant legislation is harmonized
with this law in order to enable the regulator’s continued functionality. Inconsistencies
between the two laws could have a negative impact on the media environment.

Key recommendations in the review are as follows:

* Independent regulators play a key role in ensuring media pluralism and media
freedom in any country. Therefore it is essential to safeguard and strengthen
their independence.

®  The tasks of the Council of Ministers need to be more strictly defined in order
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to avoid the risk of reducing the independence of the Regulatory Agency.

®  The independence of the Agency is also affected by the rules regarding dis-
missal of council members and the director of the Agency. Therefore these
rules should be more clearly defined in the Law.

®  As this law replaces the Law on Communications, it is important that audio-
visual matters are safeguarded and preserved, and that relevant legislation is
harmonized with this law to enable the regulator’s continued functionality.
Inconsistencies between the two laws could have a negative impact on the
media environment.

The legal review is available in English at: http://www.osce.org/fom/94107; in Bosnian
at http://www.osce.org/fom/94108; in Croatian at http://www.osce.org/fom/94109
and in Serbian at http://www.osce.org/fom/94110.

Italy
On 11 November | presented to the authorities a legal review of the draft amendments
to the Law No. 925 on defamation in Italy. The analysis was commissioned by my Of-
fice and prepared by Boyko Boev, Senior Legal Officer of Article 19 and a well-known
international expert on defamation.

The purpose of the analysis was to offer support and expertise in order to ensure that
the proposed legislation is in line with OSCE commitments and international standards
on defamation as well as the further development of media freedom in Italy.

Here are some of the main concerns expressed in the analysis:

e The Senate should consider carefully the calls and arguments of international
bodies for decriminalization of defamation and abolish criminal defamation in
its entirety. Criminal defamation is retained the fines for defamation should be
reduced and the set minimum should be removed.

® The prohibition of journalists from exercising their profession should be abol-
ished as it is incompatible with international standards.

® The period for filing a defamation suit should be no more than one year from
the date of publication.

® The Defamation Law should set out that the overriding goal of providing a rem-
edy for defamatory statements is to redress the harm done to the reputation
of the plaintiff, not to punish those responsible for the dissemination of the
statement.

® A ceiling on the compensation awards should be fixed.
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® The criminal liability for insult of the President, and defamation of the Repub-
lic, the constitutional institutions, armed forces and the Italian nation should
be repealed.

At the same occasion, | welcomed the efforts by the Italian authorities in abolishing
prison sanctions for insult and defamation.

The legal review is available in English at: http://www.osce.org/fom/108108 and in
Italian at http://www.osce.org/fom/108248.

Kazakhstan

On 22 August in a letter to the Chairman of the Committee on Legislation and Judicial
and Legal Reform of the Majilis, Rakhmet Mukashev, | presented to the authorities a
legal review of proposed amendments to the Criminal Code and the Administrative
Code. The legal review was commissioned by my Office and carried out by Dmitry Go-
lovanov, a well-known media law expert from Russia.

The review found that the proposed amendments to the Criminal Code would better
protect the rights and legitimate interests of the media making “interference with the
lawful professional activities of journalists” a criminal offense. Golovanov also indicat-
ed that proposed amendments to the Administrative Code eliminate many reasons for
the application of administrative sanctions which currently infringe on media freedom.

The expert stated, however, that proposed amendments to both codes still would per-
mit the application of disproportionate sanctions in a number of cases. For example,

®  The amendments fail to take into account the media’s role in representing the
public’s interest; they also contain problematic language regarding extrem-
ism.

. The amendments also introduce criminal liability for publishing or assist-
ing in the publication of extremist materials and administrative liability for
the failure to fill quotas on media content in the official state language.

®  The amendments allow for the suspension or even halting the activities of
mass media in cases of insignificant or technical offences that do not infringe
directly upon rights and interests of a person or the public in general.

The analysis shows that the proposed amendments reflect an ambiguous policy. While
the Criminal Code contains positive changes regarding the protection of professional
journalism as an institution, it still also contains and even raises sanctions that have the
effect of limiting free expression.

Instead of decriminalizing defamation, the amendments actually provide for tougher
sanctions in defamation cases.
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The reviews offer a number of recommendations that would improve the draft law.
The reviews are available in Russian at: http://www.osce.org/ru/fom/104489.

The former Yugoslav Republic of Macedonia

On 8 July | presented to the authorities a second comprehensive legal review, commis-
sioned by my Office and prepared by Professor Katrin Nyman-Metcalf, a well-known in-
ternational expert in communications law, on the draft Laws on Media and Audiovisual
Media Services based on a revised version of the draft. | welcomed the greater engage-
ment of civil society during the consultation period and referred to some remaining
issues addressed in the legal review. However, among some other remaining issues the
legal review proposed the following recommendations:

®  Ageneral comment of the review is that although several improvements have
been made, many concerns remained. The way the amendments have been
made is one of detailed and often small amendments, when a complete over-
haul of the Law — resulting in a new Law that would be much shorter and dif-
ferently structured — would have been better.

e  Drafting a law focused on audiovisual media services only and following in
most cases the provisions in the Audiovisual Media Services Directive, as rel-
evant for the former Yugoslav Republic of Macedonia, would have been a bet-
ter strategy.

The draft Law still states obvious principles of democratic rule of law societies and
micro-manages media in some cases or contains detail that should be better included
in secondary legal acts.

The Law should be drafted so that what is not prohibited is self-evidently permitted.
This includes the right of journalists to express their opinion, which has not been
changed as well as the idea of self-regulation.

The legal review is available at: http://www.osce.org/fom/103488.

On 18 July | shared with the authorities a third legal review, commissioned by my Office
and prepared by Professor Katrin Nyman-Metcalf, a well-known international expert
in communications law, on a third version of the draft Laws on Media and Audiovisual
Media Services.

Some of the main comments in this third legal review were as follows:

®  One of the previous comments was that the draft law was long and
complex and by having all matters in one law, it gave an impression
that all media were dealt with in the same manner, even if there
should be different rules for different types of media. From this view-
point the division into separate laws is positive. However, it is still
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essential to ensure that print and electronic media are not overly regu-
lated, as the reasons that exist for regulation of audiovisual media do
not apply to other forms of media.

e The Media Law is short, whereas the Audiovisual Law is still rather
long. It was explained in the meeting that in the national legal frame-
work, matters need to be in law that in some countries can be in sec-
ondary legal acts, which explains the length of the law. In any case,
each country has its own legislative style and there is no uniform in-
ternational standard, so this matter must be made in the way suitable
for the country.

e Ingeneral, many concerns have been taken into consideration and im-
provements made. Even if the basis for the analysis is further explained
in the first report, as mentioned, it may be repeated here that many
comments made are recommendations based on best international
practice rather than binding obligations, which means that there is
flexibility in exactly how to interpret such standards as best suits the
country in question. This report highlights where there is still room for
improvement or where additional question marks arise.

The review is available at: http://www.osce.org/fom/103791.

Ukraine

On 3 September | presented to the authorities a legal review of the proposed law on
public service broadcasting, which was prepared by the Director of my Office, Profes-
sor Andrey Rikhter, an expert on media law.

The review notes positive basic provisions of the proposed act, including the princi-
ples and tasks of the future National Public Television and Radio Company of Ukraine
(NSTU) and its licensing procedures, which will help establish legal and institutional
frameworks to protect the independence and accountability of public service broad-
casting.

However, the review also indicates that the draft law does not exclude a dangerous
possibility of parallel state and public broadcasting, which would contradict European
standards of freedom of expression and freedom of the media.

The draft law also envisions dependence on the Cabinet of Ministers, which impinges
on its independence from the government.

The expert suggests reviewing the whole system of financing the future broadcaster,
as the proposed mechanisms do not seem to take into account best practices in the
OSCE region.
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The expert offers a number of recommendations aimed at improving the draft legisla-
tion. The full text of the legal review is available in Russian at: http://www.osce.org/
fom/104652.

Visits and participation in events

On 13 June my Office participated in a conference in Sarajevo on challenges and
achievements in the implementation of the Law on freedom of access to information
in Bosnia and Herzegovina co-organized by the OSCE Mission and the Institution of the
Human Rights Ombudsman.

On 17-18 June | attended the third Freedom Online Coalition conference in Tunis
and participated as a panelist in the workshop Cyber Security and Human Rights.
On 20 June | addressed the Speak Up!2 conference in Brussels, organized by the Com-
missioner for Enlargement and European Neighbourhood Policy, on freedom of ex-
pression and media in the Western Balkans and Turkey.

On 26-28 June | visited Bishkek which hosted the 15th Central Asia Media Conference.
| was pleased to have the opportunity to share views on the media situation in the
country with President Almaz Atambaev and Prime Minister Jantoro Satybaldiev. | also
met Deputy Foreign Minister Erines Otorbaev, Parliamentarian Natalia Nikitenko as
well as a number of journalists and representatives of civil society.

On 8-9 July my Office took part in the 2013 Eastern Europe Regional Heads of OSCE
Field Operations Meeting in Chisinau.

On 8 July the Director of my Office delivered a lecture at the Budapest Summer School
on the role of civil society in advocating for a free Internet. The school is organized by
the Center for Media and Communication Studies at the Central European University,
the Center for Global Communication Studies at the Annenberg School for Communi-
cation at the University of Pennsylvania and the Center for Democracy and Technology.

On 24 July | addressed by video conferencing, participants of the Second Freedom for
Journalists Congress in Istanbul, organized by the Turkish Journalists’ Association, on
the current media situation in Turkey.

On 13 August my Office participated in public consultations on the draft Laws on Me-
dia and Audiovisual Media Services organized in Skopje by the Ministry of Information
Society and Administration.

On 2 September | gave the keynote speech at the 2nd Academy on Media Law in South
East Europe in Sarajevo implemented under the auspices of the Regional Cooperation
Council and in cooperation with my Office, OSCE field operations in South East Europe,
the European Broadcasting Union, the European Association of Public Service Media in
South East Europe and Article 19.
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On 3-4 September my Office participated in the Regional Meeting of Heads of OSCE
Field Operations in the South Caucasus in Thilisi.

On 18-19 September my Office participated in the conference The Hate Factor in Po-
litical Speech — Where do Responsibilities Lie? in Warsaw organized by the Council of
Europe and the Polish Ministry of Administration and Digitization focusing on societal
responses to populist speech and discriminatory or derogatory statements.

On 23-25 September | attended the Human Dimension Implementation Meeting in
Warsaw. On 25 September | introduced the working session dedicated to fundamen-
tal freedoms, including freedom of expression, free media and information and best
practices for protection of journalists. On the same day | spoke at the side event titled
The role of social media as opinion-former, convened by EMISCO, the European Mus-
lim Initiative for Social Cohesion.

On 24 September my Office participated in and moderated a side event in Warsaw
titled Understanding and implementing the obligation to prohibit incitement in the
OSCE, convened by the Center for Media and Communications Studies of Central Euro-
pean University and Article 19.

On 29 September-2 October my Office participated in the 17th Festival of Journalists
“All Russia” organized by the Russian Union of Journalists in Sochi.

On 2-3 October my Office participated in a meeting in Strasbourg of the Committee of
Experts on Rights of Internet Users organized by the Council of Europe.

On 2-4 October the Director of my Office participated in the 38th annual meeting of
the European Platform of Regulatory Authorities in Vilnius.

On 7-8 October | attended and gave a keynote speech at the South East Europe Media
Forum in Sarajevo, titled Journalism in South East Europe: Monopolies, business mod-
els and the struggle for quality, organized by SEEMO, the Central European Initiative
and Konrad Adenauer Stiftung.

On 16-17 October my Office participated in a conference entitled Addressing online
hate speech in South East Europe: The Role of Media Accountability in Sarajevo orga-
nized by UNESCO.

On 21-22 October in Yerevan | participated in a high-level conference on combating
racism, xenophobia and intolerance in Europe, organized by the Armenian authorities
and Council of Europe. Together with Nils MuiZnieks, Commissioner for Human Rights
of the Council of Europe, | delivered speeches at the introductory session and in the
session on combating hate speech on social networks.

On 25-26 October my Office participated in regional consultations on freedom of ex-
pression and self-regulation on the Internet in Kotor, Montenegro, organized by the
OSCE Mission to Serbia, the Embassy of the Netherlands in Belgrade and the SHARE
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Foundation.

On 28-29 October my Office participated in the 2013 OSCE Mediterranean Conference
on Enhancing the Role of Women in Public, Political and Economic Life, in Monaco.

On 29 October | spoke at an event, My life as a diplomat, organized by FHWien Univer-
sity of Applied Sciences in Vienna.

On 29-30 October my Office participated in a national conference on media develop-
ment in Mongolia, held in Ulaanbaatar and organized by UNESCO.

On 30 October the Director of the Office gave a guest lecture and discussed the ac-
tivities of my Office, Internet freedom and the state of online media and media law in
Russia today in Philadelphia, Pennsylvania, organized by The Center for Global Com-
munications Studies at the Annenberg School of the University of Pennsylvania.

On 31 October the Director of the Office gave a guest lecture on the legal regulation of
online media in Russia in New York organized by Columbia University.

On 31 October | attended a roundtable discussion in Budapest on media freedom in
Hungary organized by Heinrich Boll Stiftung and The School of Public Policy at Central
European University.

On 6-8 November | participated at the Council of Europe Conference of Ministers
responsible for Media and Information Society titled Freedom of Expression and
Democracy in the Digital Age, in Belgrade.

| gave a keynote speech at the Serbian Parliament on protection of media freedom
in Europe, in the joint meeting of the Committee on Culture and Information of the
National Assembly of the Republic of Serbia and the Sub-Committee on Media and
Information Society of the Council of Europe Parliamentary Assembly. | also delivered
the introductory speech at the plenary session of the Council of Europe Conference,
titled How do we address the current threats to journalism? | participated in a panel
discussion on the same issue.

On 12-13 November my Office participated in the OSCE regional Heads of Mission
meeting in Bishkek.

On 13 November my Office participated in a joint forum in Brussels organized by the
Global Network Initiative and the Telecommunications Industry Dialogue on Freedom
of Expression and Privacy on challenges facing the ICT sector.

On 14-15 November the Director of my Office attended 5th International Media Read-
ings in Moscow conference to moderate the conference’s plenary session and present
a research paper entitled The notion of freedom of (the media) in international law
and policy.
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On 18 November an expert commissioned by my Office to provide a legal review par-
ticipated in a panel discussion at the Parliament in Minsk on the draft law “On informa-
tion, information technologies and protection of information.”

On 18 November | gave a speech on security and freedom of expression at a conference
in Stockholm organized by the Swedish OSCE Network. | also participated in a panel
discussion at the same conference where keynote speakers reflected on the importance
of free media to support the peace process.

On 21 November | made an official visit to Denmark at the invitation of the Ministry
of Foreign Affairs. | met State Secretary Kim Jorgensen, Director of the Danish Institute
for Human Rights, Jonas Christoffersen, Speaker of the Parliament, Mogens Lykketoft,
and two members of Denmark’s Delegation to the OSCE Parliamentary Assembly. | also
met with civil society representatives and journalists.

On 21-23 November my Office took part in the conference Building a culture of safety,
rights and independent standards for journalists in the Former Soviet Union organized
by the International Federation of Journalists in Kyiv and attend the discussion on
Safety of Journalists in the Former Soviet Union and present my Office’s activities in
this area.

On 26-27 November my Office participated in and contributed to, in co-operation with
the OSCE Center in Ashgabat, a roundtable on online media legislation in Ashgabat.
The event discussed best practices in the implementation of international standards
and OSCE commitments in the area of freedom of the media and expression, with a
focus on freedom of expression online and brought together international experts,
members of the Mejlis, representatives of relevant ministries and institutions, as well
as representatives of national print, broadcast and online media.

Conferences

Central Asia Media Conference

On 27-28 June my Office organized the 15th Central Asia Media Conference which
was held in Bishkek and centered on media developments in the region. More than
100 representatives of the authorities, media, academia and international experts
attended and examined the changes in the media landscape that have taken place
in the region since the first conference, also in Bishkek, in 1999. Mark Johnson,
community editor for The Economist, spoke on the topic of The Age of Mass Intel-
ligence. Michigan State University professor Eric Freedman presented a retrospec-
tive of major developments in the region and prospects for the future of media
freedom.

Douglas Griffin and Jem Thomas of Albany Associates led a master class on media’s
changing role in society on the second day, focusing on changes in media and me-
dia regulation.
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Representatives from Afghanistan and Mongolia took part in the conference.

The Conference Declaration is available at http://www.osce.org/fom/104110.

South East Europe Media Conference

On 18-20 September my Office organized the 3rd South East Europe Media Confer-
ence which was held in Tirana where participants mainly discussed issues around
public service broadcasters, regulators, and the digital switchover. Further sessions
addressed media developments in the region, including independence of the me-
dia, legislation, Internet freedom, investigative journalism and the safety of jour-
nalists. The event was attended by more than 200 participants.

The Conference Declaration is available at: http://www.osce.org/fom/106105.

Master class on the Digital Switchover

During the South East Europe Media Conference, my Office held a two-day master
class on the digital switchover led by Douglas Griffin and Dieter Loraine of Albany
Associates, an issue facing almost all participating States in South East Europe. This
master class was attended by more than 25 high-level experts and public officials
involved in the digitalization process in their respective countries.

This master class was fully funded by Norway, and supported by the OSCE Presence
in Albania, OSCE Mission to Bosnia and Herzegovina, OSCE Mission in Kosovo, OSCE
Mission to Montenegro, OSCE Mission to Skopje and the OSCE Mission to Serbia.

South Caucasus Media Conference

On 11-12 November my Office held the 10th South Caucasus Media Conference
“Reflecting on OSCE Media Freedom Commitments” in Thilisi.

More than 80 participants, including international media experts, government of-
ficials, academics, journalists and civil society representatives from all three South
Caucasus states convened for the two-day event.

To mark the 10th anniversary, the focus of the conference was a retrospective look
at OSCE media freedom commitments and their implementation across the region.

The conference participants addressed some of the most pressing media freedom
issues in the region, such as the safety of journalists, Internet freedom, access to
information and the independence of public service broadcasters and regulators.

Conference participants also explored international standards and national prac-
tices regarding issues related to the digital switchover and media self-regulation at
a master class and roundtable led by Douglas Griffin and Dieter Lorraine of Albany
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Associates, attorney Katrin Nyman-Metcalf and Ljiljana Zurovac, Executive Direc-
tor of the Press Council of Bosnia and Herzegovina.

Publications
During the current reporting period my Office published the 2012 Yearbook of the

Office of the OSCE Representative on Freedom of the Media. It is available at http://
www.osce.org/fom/104366.

My Office also contributed support to the Bosnian and Serbian-language versions of
The Guide to the Digital Switchover and The Online Media Self-Regulation Guidebook
in Bosnian.

Training

On 13-14 November my Office and the NGO Resource Centre held a training course
“Citizen Journalism Capacity Building” at llia State University in Thilisi. The event
brought together more than 20 Georgian journalists who were trained on how to ef-
fectively use modern media instruments and investigative journalism.

PLANNED ACTIVITIES FOR THE NEXT REPORTING PERIOD

Speaking engagements and visits

On 3 December | will speak at the conference Western Balkans: Highs and Lows,
organized by the Friends of Europe to be held in Brussels.

On 6-7 December | will attend the Ministerial Council meeting in Kyiv.

On 9 December my Office will organize, in co-operation with the Albania Media Insti-
tute and the OSCE Presence in Albania, an expert roundtable in Tirana to discuss and
share best practices on reforming the public service broadcasting system in Albania.

On 10-11 December | will participate in an International Workshop on Freedom of
Expression onthe Internetin Berlin and speak on the Challenges in regards to protecting
freedom of expression and other human rights online. The workshop is organized by
the German Commission for UNESCO and the Hans Bredow Institut.

On 11 December the Principal Adviser of my Office will participate in a roundtable
discussion on media regulation principles and will chair a session The governance prin-
ciple of accountability in Budapest organized by the Directorate General Human Rights
and Rule of Law of the Council of Europe.
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Publications

During the next reporting period my Office will publish the 2nd edition of the Safety of
Journalists Guidebook and the 2013 Yearbook of the Office of the Representative on
Freedom of the Media.

Extra-budgetary donors

I would like to thank the governments of Lithuania, Luxembourg, the Netherlands, Nor-
way, Sweden, Switzerland and the United States for funding training classes and media
conferences during this reporting period.

| also would like to thank Kazakhstan, Sweden, Serbia, Switzerland and the United
States for funding the 15th anniversary project.

| encourage all participating States to consider supporting my Office’s effort to provide
classes and regional meetings to improve the media landscape.
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LEGAL REVIEWS

KOMMEHTAPUIA K MPOEKTY 3AKOHA PECMYB/IMKU BENAPYCb O
BHECEHWUM [AOMNOJIHEHUA U U3MEHEHWI B 3AKOH PECNYBJ/INKU
BEJIAPYCb «O6 UH®OPMALIMWU, UHOOPMATU3ALMU U 3ALLMUTE
WHGOPMALUU»

NoprotosneHo [Omutpuem TlonoBaHOBbIM, 3Kcneptom WHcTUTyTa npobnem
mHpopmaumoHHoro npasa (r. MocKBa), pyKoBoguTenem OPULUYECKOTO
AenaptameHta OAO «Be6TB» (r. MockBa), no 3aka3sy biopo MNpeacrasurena OBCE no
Bonpocam cBo6oabl cpeacTs maccoBoii MUHGopmauun

2013

CoaepxaHue

Pe3tome, KpaTKoe U3N0KEHME PEKOMEHAALNM
BeegeHue

1. MexayHapoaHble cTaHAapTbl B o6siactu npaBa Ha WHPopmauumio, BKAKOYaA
TpeboBaHUA K BO3MOMKHbIM OrpaHUYEHUAM TAaKOro Nnpasa

1.1. 3HayeHMe npaBa Ha MHPOPMALMIO
1.2. OrpaHn4yeHma npaea Ha MHGopMaL U0

2. AHann3 HOpM 3aKoHoaaTenbcTBa Pecnybnunkm benapycb o npase Ha MHbOPMaUMLO,
OMUCaHWe pPEeryMpoBaHUA aHaANOrMYHbIX NPABOOTHOLIEHUI B APYruX rocyAapcrsax
y4actHmkax OBCE

3. AHanm3 npoekta 3akoHa Pecnybavku Benapycb «O BHECEHWUM AOMOJAHEHWUN W
M3MeHEeHUI B 3aKOoH Pecnybnukn benapycb «06 nHpopmauumn, nHbopmaTtnsaumm m
3awmuTe nHbopmMmaLmMm»

3.1. Obwme 3amevaHna U KOMMEHTapPUn

3.2. KOMMEeHTapumn 1 NPeanoKeHMs K NoNOKEHUAM 3aKOHOMPOEKTa, PeryMpyoLwmm
3aLMTY NEePCOHa/bHbIX AAHHbIX

3.3. KOMMEHTapun 1 NpeanoKeHUa K NONOXKEHUAM 3aKOHOMPOEKTa O CAyKebHOoM
MHGOPMALMU OrPaHNYEHHOro PacnpoCTpaHeHus.

3.4. KOMMEHTapum M NpeanoKeHUs K MOJOXKEHUAM 3aKOHOMPOEKTa O coCTaBe
06uen0CcTynHON MHPOpMaL UK.

3.5. KommeHTapum 1 npeanorKeHUaA K NON0XKEeHUAM 3aKOHOMNPOEKTa 0 NpeAoCTaBAeHUN
06uweocTynHON MHPOPMaLMM Ha OCHOBAHUM ObpaLLeHMUA.

3.6. KOMMeHTapun U NpeanoXKEHUS K NONOKEHUAM 3aKOHONPOEKTA 0 PacnpoCTPaHEHUM
obwenocTynHoin nHdopmaumu.
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PE3IOME, KPATKOE WU3/1OKEHWE PEKOMEHAALNN

MpoBeaAa aHanM3 NONOKEHUI NPeaoCcTaBNEHHOro NpoeKkTa «O BHECEHMMW AOMNONHEHU
M M3MeHEHUIM B 3aKoH Pecnybamku benapyce «06 nHpopmauum, nHdopmatnsaumm
n 3awmnTte MHPopmaLmm», KOTopble MOryT 3aTparnsaTb NpaBo Ha WHopmauuio, B
KOHTEKCTE MNO/IOMKEHWUI MEXKAYHapoaHbIX p[orosopos, KoHcTUTyuumn Pecnybavkn
benapycb, AeNCTBYHOLWEr0o HaLMOHANbHOTO 3aKOHOAATENbCTBA, @ PaBHO MPAKTUKMY,
CYLLECTBYIOLLEM B APYrUX rocyaapcTBax - yyacTHuMKax OBCE, sKcnepT npuxoauTt K
cnepyolemy obemy 3aKkntoUeHuo.

Mpeanaraemoe perynMposaHuWe 3asBiAeT M B 3HAUYMTE/IbHOM CTeneHu peanmnsyet
MHTEHUMIO 3aKOHOAATeNA MOBbICUTb YPOBEHb FAapaHTMI KOHCTUTYLUMOHHOrO npasa
rpaKgaH Ha MoOUCK M nosnydyeHne MHOOPMALMKU. 3aKOHOMPOEKT He BBOAMT KaKMUX
6bl TO HM BblO OrpaHuuyeHuit csoboabl MHGOPMALMKM, BNPOYEM TaKOBble MOTYT
6bITb  PE3y/bTaTOM  HEKOPPEKTHOro  GOpMMPOBAHMA  NPaABOMNPUMEHUTE/IbHOM
NPakTMKN. OCHOBHbLIM e HegoCTaTKOM PacCMaTPUBAEMOro AOKYMeHTa ciaeayeT
NPM3HaTb NONOBMHYATOCTb Mep, OBecrneynBaloWmMX peannsaumio npasa rpaxaaH
Ha MHpopmaumio. MNpeasioxKeHHble PeKoMeH4aUMn HanpasieHbl Ha npeogosieHue
HEKOTOpPbIX HeA0CTaTKOB 3aKOHOMPOEKTa, KOoTopble TpebyeT opaboTku.

3aKOHOMPOEKT COAEPKUT CrieaytoLLme OCHOBHbIE NpenmyLLecTsa:

L4 MoBsblWwaeT cTeneHb 3awWuTbl NpaBa rpaxgaH Ha VIHCI)OpMaLI,IMO, BblBOOA
perynampoBaHue peannsaumn yKasaHHOro npasa Ha ypoBeéHb HOPMATUBHOrIO
dKTa - 3aKOHa, NPU3BaHHOro perysmpoBaTtb Hanbonee BaKHble 06IJ.l,eCTBEHHbIe
OTHOWEHMUA.

e  YcTaHaB/NMBAeT HOBbIM YpPoOBEHb WHGPOPMALMOHHOW MPO3PAYHOCTM OpPraHOB
rocyZ,apCTBEHHOM BAacTu, npeanucbisaa obsasatenbHo nybanKkoBaTb U aenatb
[OCTYNHbIM ANA Ny6AnKM onpeaenérHblii MaccnB MHGOPMaL K.

e CosgaeT npeanocbiikKM AN Hagnexalleld nNpaBoBOM OXpaHbl MepCcoHasibHbIX
[OAHHbIX FPaXKAaH KakK KOHCTUTYLLMOHHO 3HAYMMOW LLEHHOCTH.

B TO e BpemA, 3aKOHONPOEKT COAEPKUT Creaytolmne CcylwecTBeHHble HeraTmsHble
MOMEHTbI:

e He B nonHoi mepe peanusyeT NPUHLMMN OTKPLITOCTU OPraHOB BAACTM, TaK
KaK He YyCTaHaBAMBAeT WX 06S3aHHOCTb MaKCMMaJ/IbHO TMOJIHO PaCKpbIBaTb
obuwenocTynHyto MHOGOPMaLMIO, C OAHOM CTOPOHbI, U He npegycmaTpusaeT
MaKCMMasbHble YCIOBUA MPaXKAaHUHY ANS peasn3aluun ero NpaB Ha NnosyyYeHue,
c apyrom.

e Bonpoc NOAHOLEHHOTO PEeryIMpoBaHUA 3aluTbl MEPCOHANbHbIX AaHHble He
peLleH, NpaBoBan OCHOBA A/1A 3TOMO BaXKHEWMLEro NPaBoOBOro MHCTUTYTA 3a/10KeHa
TaKMM 06Pa3om, YTO BOSHUKAIOT NOTEHLMANbHbIE KOMIN3MM 3aKOHOAATE/bCTBA.

o DOoOpMYNNPOBKU NONOKEHNIN NPOEKTA NO3BONAIOT TONIKOBATb UX OFPaHUYUTENBHO,
He B MNOMb3y Trpa)KAaHWMHa, ABAAOWErocs Ccyb6beKToM MHOGOPMALNOHHbIX
OTHOLLEHW.
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B KayecTBe OCHOBHbIX PEKOMEHZALMI IKCNepT npeanaraer:

I.

10.

[ononHUTL NONOXEHUA 33aKOHOMPOEKTa, YCTAaHOBWMB MPWMHLMM OTKPbITOCTU
obwepnoctynHo mHpopmauumn, obecnednBaembli 06A3aHHOCTbIO OpPraHoOB
B/1ACTU CNOCOBCTBOBATL PACNPOCTPAHEHMIO COOTBETCTBYIOLWEN MHPOPMaLUK.

ObecneynTb AONONHUTE/IbHBIE FApPaHTUMM MpaBa rpaxKaaH Ha MHbopmMaumio,
YCTaHOBMB MPaBO MCKaTb, B TOM YMCae 3anpawmBaTb UHGOPMALMIO Nt06bIMM
3aKOHHbIMU cnocobamu ¢ Bbibopom ntoboli yaobHol dopmbl, ecav nHoe npamo
He NpeAyCMOTPEHO 3aKOHOM.

MpesycMoTpeTb 3aKOHOAATENIbHOE 3aKpersieHne MPUHLMNG HeAoMyCTUMOCTU
TpeboBaHMA OT 3anpawwusatowero WHGOPMaLMIO NLA NOATBEPKAEHUSA
060CHOBAHHOCTM TaKOTo 3anpoca.

MCKNIOUNTb M3 3aKOHOMPOEKTa AedUHUUMIO KaTeropuu «nepcoHabHble
OaHHble» B NpeanoXKeHHon dopmynmpoBke. [POEKT [O0MKEH BKAOYaTb
GOpPMYNMPOBKY, KOTOpas [O/MXHa CTaTb YHMBEPCa/NbHOM ANA  BCEro
MHGOPMALLMOHHOIO 3aKOHO4ATENbCTBA M MCNOABL30BaTLCA ANA GOpMUpPOBaHUA
NOJHOLEHHON MpPaBoBOi 6asbl ANA PeryiMpoBaHUA OTHOLIEHMIM NO NoBoAy
MCMNO/b30BaHUA NEPCOHANbHbIX AaHHbIX.

MpeaycMoTpeTb B KaYecTBe NOPYyYEHUA YNONHOMOYEHHbIM OpraHam paspaboTky
1 NPUHATUE 3aKoHa «O NEPCOHaNbHbIX AAHHbIXY.

MepeHect u3 cTatbm 18.1 B crTaThio 16 3akoHa «06 wuHbOpmauun,
MHbopMaTU3aLMM U 3alMTe MHPOPMALMMU» NONOKEHUE O TOM, YTO NEepeyeHb
MHbOopMauMK, OTHOCAWENCA K cayxebHon uHbopmauuKW, He MOXKeT b6biTb
OrpaHNYeH B pacnpoCcTpaHeHuu.

JononHutb cTtatbio 18.1, ycTaHOBMB nepedveHb MHbOPMaALWUKM, KOTOopasa He
MOMEeT b6bITb OrpaHMYeHa B PacnpoCTPaHEHMM B KAYecTBe CayXKebHoM.

PaclwmnpuTb NnepeyeHb 06Wwes0CTyNHOM MHGOPMALMK, COLEPHKALLMUIACA B CTaTbe
16 3akoHa «06 uHbopmaumn, MHbopMaTU3aLMM U 3almUTe MHOOPMALUNY,
BK/IIOYMB B HEro MOJHOE OMUCaHWe 3KOMOTMYECKOW MHPOpMaLMK, Kak Toro
TpebytoT nonoxkeHus Opxycckoii KoHBeHLMK.

PaclwmnpuTb NnepeyeHb 06Wwes0CTyNHOM MHGOPMALMK, COLEPHKALLMIACA B CTaTbe
16 3akoHa «06 WHbOopmaumn, MHboOpMaTU3aALUMM U 3almUTe MHOOPMALUNY,
BK/OYMB B HETO MHPOPMALMIO 06 UCNOAHEHNM BIOAKETOB OpraHamm BAacTu.

YCTaHOBWTb COOTHOLIEHWE Npeaaaraemoro B NPoeKTe 3aKoHa perynnpoBaHus
C Y)Ke CYLLeCTBYOWMM B AENCTBYIOWMX 3aKOHOAATENbHbIX aKTax B Uenax
HeAOMyLIeHNA OrpaHMYeHMs npaea rpaxaaH Ha wuHdopmaumio. Ecam
KOOpAMHaLMA 3aKOHOAATE/IbHbIX aKTOB He ByAeT NnpousseseHa, npeacTasaferca
HEoBXOAMMbIM OTKAa3aTbCA OT MPEANOMKEHHbIX ANA BKAOYEHUA B cTaTbio 21
3akoHa GOPMYNMPOBOK, YCTaHABAMBAIOLWMX OCHOBaHMA OTKa3a OT OTBeTa Ha
obpatleHune ¢ 3anpocom MHGopmaLmu.
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11. ®opmynMPOBKM 3aKOHOMPOEKTa, MNpeaycMaTpuBaloWue OCHOBaHWUA AnA
OTKasa B MpefocTaBieHun MHOOPMALMUK, OOMKHbI ObiTb CKOPPEKTUPOBaAHDI
Takum o06pasom, 4Tobbl He [AOMYCTUTb HapylweHMsA MpaBa rpaxkaaH Ha
MHPOpMaLMIO B pe3y/ibTaTe MPOWM3BOILHOTO TO/IKOBAHUA €ro MNONOMKEHUMN
NpaBoONPUMEHUTENbHbIMU OpPraHamMm.

12. PacwupuTb nepeyeHb WHPOpPMaLMM, 0053aTENbHOW K pPasMELLEHUIO Ha
MHTepHeT caliTax OpraHoB BNACTM B COOTBETCTBUM C NPeasIOKeHHbIMU
pekomeHZaUMAMM.

13. MpeaycmoTpeTb B 3aKOHE OCHOBHbIE TpeboBaHUA K popme NpeacTaBieHNA 1
NoALepKaHUIo aKTyanbHOCTU MHGOPMALMK 06 opraHax BAacTy.

BBEAEHUE

HacToslee wuccnefoBaHWe cOAEPXMUT aHaN3 NpeacTaBNEHHOro NPoeKTa 3aKkoHa
Pecnybnukun benapycb «O BHECEHWUM AONONHEHUIN U U3MEHEHWUI B 3aKOH Pecnybaunku
Benapycb «06 nHpopmauunmn, MHPopmaTM3aLUKN 1 3auTe MHGOPMALMU» B KOHTEKCTE
OeNCTBYIOWEro KOHCTUTYLMOHHO-NPaBOBOroO peryiMpoBaHuaA, 3akoHoaaTenbCcTBa 06
MHPOPMALMK,’ 3 TaKKe MEXKAYHAPOAHbIX HOPM O CBO6OZE BbIPAXKEHUA MHEHWUI U
BO3MOMHbIX C/Ty4anaX OrpaHMYeHUA Takol cBo60AbI, @ PaBHO MPAKTUKM, CYLLLECTBYHOLLEN
B ApYyrnx rocyaapcreax - ydactHukax OBCE.

PaccmaTpuBaemblii NpoeKT 3akoHa 6bin pa3pabotaH MpasutenbctBom Pecnybauku
benapycb B pamkax peanusaumm naaHa noAroTOBKM 3aKOHOMPOeKToB Ha 2012 roga,
yTBepaeHHoro Ykasom lMpesngeHTta Pecnybnaunku benapycb Ne 21 ot 09.01.2012,
n BHeceH B MManaty lMpeacTtaBuTtenelt HaumoHanbHoro CobpaHua (MapnameHTa) B
okTAbpe 2012 roga. Llenbo NpUHATMA HOBOrO 3aKOHOAATE/IbHOIO aKTa, MCXoAA U3
chopmynmpoBaHHoro Mpe3naeHTOM NOPyYeHUA, JONKHO CTaTb YCOBEPLUEHCTBOBaHWE
3akoHa «06 mHbopmauuu, MHbopmaTUsaummn M 3awmTe MHGOPMALUUY» C YyYETOM
NPaKTUKM ero npumeHeHua ana «obecneyeHMs WHPOPMALMOHHON OTKPbLITOCTH
[eATeNbHOCTU roCyapCTBEHHbIX OpraHoB».?

3aKOHOMPOEKT 6bl1  NPUHAT B  nepBom uTeHun [anaTon [lpeactaButenei
HaunoHanbHoro Cobpanusa 30 masa 2013 roga, 1 6b11 peKOMEHA0BAH K BHECEHUIO Ha
paccmMoTpeHMe BO BTOPOM YTEHUM. HeEManoBaXKHO OTMETUTb, YTO B paMKax Npoueaypbl
NnepBoroYTeEHMA TEKCT 3aKOHOMPOEKTa bbl/1 CKOPPEKTUPOBaAH, B TOM YMC/E, U3 HEro bblna
M3bATA CTATbA, Peryanpytowan nposeaeHe rocyaapcTBEHHbIMM OpraHaMmn OTKPbITbIX
3acefaHN 1 OTKPbLITbIX CyaebHbIX 3aceqaHin, NP STOM HEKOTOPbIe €€ MOJIOXKEHUA
6bl1M NepeHeceHbl B Apyrne pasgenbl 3aKOHa, a HEKOTOpble MCK/YEeHbl BOOOGLLE.
MMEHHO TEKCT 3aKOHOMPOEKTa, NPUHATOrO B NepBOM YTeHUU, Bbln NpeacTaB/ieH Ha

1. UccnepnoBanuch TEKCTbl 3aKOHOB, HOPMATUBHO-NPABOBbIX akTOB Pecnybankun benapycb 1 3akoHONpPoOeKTa
Ha PYCCKOM A3bIKe.

2. NyHKT 32 Ykasa MNpesungeHTa Pecnybanku benapycb Ne 21 o1 09.01.2012 roga «O6 yTBEpP!KAEHMM NAaHa
NOArOTOBKM 3aKOHOMPOEKTOB Ha 2012 roay, TEKCT OKYMEHTa Ha PYCCKOM fA3blKe AO0CTyneH B ceTn MIHTepHeT
no agpecy: http://online.zakon.kz/Document/?doc_id=31140848&sublink=2 3
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PacCMOTPEHME 3KCMEPTY, B OTHOLIEHMMN HErO CHOPMYIMPOBAHbI KOMMEHTaPUK.

B cnyyae npUHATAA 3aKOHOMPOEKTa, OH CTaHeT OAHMM W3 WMCTOYHWKOB MpaBa,
onpeaenAlWnx peannsaumio rpaxgaHamu Pecnybamku bBenapycb npaBa  Ha
nHpopmaumio.

Paspgen 1 HacToAwero uccnefoBaHMA NOCBALWLEH MeXAyHapoaHbIm obAszaTenbCcTBaM
PeCI'Iy6J'IVIKM benapycbB obnactn npas4yenoBekKa, "B HEM U31araloTCA mexXaAyHapogHble
CTaHOapTbl, Kacaouwmeca npasa Ha VIHC])OpMaLl,M}O, a TakKXe pacCMaTpnBaroTCA BOMNPOCHI
OorpaHn4YeHunAa 0603HayYeHHoro npasa B UeNAX 3alWnTbl UHbIX LLEHHOCTEVI.

YKa3aHHble CTaHAApTbl YCTAHOB/IEHbI B MEXAyHapoOAHOM MpaBe, B TOM 4ucne B
Mem,quapop,Hom nakTe O rpa*XgaHCKMX U MNOJIMTUYECKUX NpaBaX, B PaA3/TNUYHbIX
cornaweHunax B pamkax OBCE n OOH, ctopoHoi KoTopbix aBnsetca benapycb. OHM
COAEep}KaTcA B PEKOMEHAATENbHbIX aKTaxX MEeXAYHApOAHbIX OpraHu3auuin u ux
YNONIHOMOYEHHbIX OPraHOB, PeLUeHUAX MEXAYHAPOAHbIX CYA0B NO NpaBaM YeNoBeKa,
B 3aABJIEHUAX MpeAcTaBUTeNEe MeXAYHAaPOAHbIX OPraHOB M OPraHM3aLuin, a TakxKe
B KOHCTUTYLMOHHOM NpaBe B YacTW UCCNefO0BaHMA BONPOCOB CBOBOAbI BbipaxeHma
MHEeHUA.

B pasgene 2 wccneaoBaHuWA  NPOBEAEHO  MCCAeAoBaHMe  AeWCTBYHOWEro
MHPOPMaALMOHHOrO  3aKoHodaTenbctea Pecnybamkm benapycb Ha npeamet
perynnposaHma cBoboabl NOMCKa U MOAYYEHUA MHPOPMALIMM, @ PABHO OTKPLITOCTU
[0eATeNbHOCTU OPraHOB rOCYAapCTBEHHOM BAaCTU.

Bpaszene 3 copepKuUTCA aHa M3 MOOKEHMA 3aKOHONPOEKTa Cy4ETOM BblLLEYKa3aHHbIX
CTaHAAPTOB, MeCTa 3aKOHOMPOEKTa B CTPYKType 3aKoHodaTenbcTBa Pecnybivku
Benapycb, ¥ U310KeHbl 3ameYaHnsa B OTHOLLIEHMM 3TOFO 3aKOHOMNPOEKTa B PeAAKLMM,
OOCTYNHOM ANA uccnepoBaHua. PekomeHZauMu pasgena OCHOBaHbl Ha NpMHLMNax
MEXKyHapoLHOro NpaBa, NPaKTHUKe rocyaapcTe-y4acTHUKoB OBCE, yuntbiBatoT cnuctemy
NPaBoOBOro peryinpoBaHna MHGOPMALMOHHBIX OTHOWeEHW Pecnybanku benapycb u
COAEpPIKAT KOHKPETHbIE NPea/IoKeHNA No COBEPLIEHCTBOBaHMIO 3aKOHOMPOEKTA.

1. MEXAYHAPOOHbIE CTAHAAPTblI B OBJIACTU NMPABA HA WHOOPMALUIO,
BK/TIO4YAA TPEBOBAHNA K BO3SMOXHbIM OrPAHU4YEHUAM TAKOTO NPAB

1.1. 3HaueHue npaBa Ha MHPOPMaLUIO

MpaBo Ha VIHCI)OpMaLI,I/IIO, no4 KOTOPbIM MOHMMAETCA NPaBO UCKATb, NO/1y4aTb U
PacnpoCTPaHATb VIHCI)OpMaLI,I/IIO, NpU3HaeTca O4HUM U3 BaXKHEMLWNX npas 4YesoBeKa.

OHO MMeeT ocHoBoMonarawolee 3HadeHne ans QYHKLUMOHMPOBAHUA AEMOKpaTUK,
ABNAETCA HeobXOAMMbIM YC/IOBMEM OCYLLECTBJAEHUA APYrMX npas M camo no cebe
npeacTaBNseTHeOTbeM/IEMYIO COCTAB/IAIOLLYHOYE/I0BEYECKOro L0CTOMHCTBA. Bceobwan
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OeKnapauma npas 4yenoBeKka (manee umeHyemas «BAMY»),® ocHoBononaralowmi
LOKYMEHT O MnpaBax YenoBeKa, NPUHATbIM TeHepanbHoin Accambneeir OpraHusaumm
O6beanHeHHbIx Haumii B 1948 roay, B ctatbe 19 3awmuiaeTt npaso Ha MHGOpMaALUIO
cnepyowmm obpasom:

«Kakablii yenosek MmeeT npaBo Ha csoboagy ybexkaeHuit U Ha cBobogHoe
Bblpa)keHMe MX; 3TO MNpaBo BKAYaeT cBoboay 6ecnpenaTcTBEHHO
npuaepxuneatbca cBoux ybexaeHuin u csobogy wWcKaTb, MoayyaTb M
pacnpocTpaHAaTb MHGOPMALMIO U naen obbiMK CPEACTBAMM U HE3ABUCUMO OT
rOCyAapCTBEHHbIX FPaHMLY.

MeXAYHapoAHbIM  MaKT O T[ParKAQHCKMX W MOAUTMYECKMX npaBax (ganee
nmeHyemblii «MMITIM»)* — aorosop, MMeLWNA 06A3aTeNbHYIO IOPUANYECKYIO CUNY,
paTuduLmMpoBaHHbIi Pecnybnvkon benapycb U BCTYNUBLLUMIA B cUNy AnA pecnybamkm
03 aHBapAa 1976 roga,® rapaHTUMpyeT NpaBo Ha MHbopMaumio B GOpMyINpPOBKe, BeCbMa
6nuskoi kK BAMY, Tak:ke B cTaTbe 19:

«1. Kaxkaplh yenoBek MMeeT nNpaBo becnpenaTcTBEHHO NPULEPHKUBATLCA
CBOUX MHEHUM.

2. Kaxapli1 YenoBek MmeeT Npaso Ha cBo60AHOE BbipaskeHe CBOEro MHEHUS;
3TO NpaBo BK/OYaeT cBO6OAY WMCKaTb, MOMYYaTb M PACMPOCTPAHATb BCAKOrO
poaa MHPOPMaLMIO U UOEMN, HE3ABUCMMO OT rOCyAaPCTBEHHbIX FPaHUL, YCTHO,
NMCbMEHHO W/IM NOCPeACTBOM NevaTh AN XYA0XKeCTBEHHbIX GOPM BbiparkeHus,
WU NUHbIMKM cnocobamm No ceoemy BbiIBopy.

3. Nonb3oBaHWe NPeayCMOTPEHHbIMU B NYHKTE 2 HACTOALLEN CTaTbl NpaBamm
Hanaraet ocobble 06A3aHHOCTM M 0COBYI0 OTBETCTBEHHOCTb. OHO MOXKeT
6bITb, C1e40BaTENLHO, CONPSAMKEHO C HEKOTOPLIMWU OFPAHUYEHUAMM, KOTOPbIE,
OZHAKO, [O/KHbI BbITb YCTAHOB/IEHbI 3aKOHOM U ABNATHCA HEOHXOAUMbBIMMU:

a) ANA yBaXKeHWUA NpaB M penyTauum Apyrux auu;

b) ana oxpaHbl rocygapcrseHHoi 6e3onacHOCTU, 06LWECTBEHHOro MopaaKa,
340PO0BbA UM HPABCTBEHHOCTU HacCeeHUAY.

3. Bceobuian aeknapaums npas yenoseka. MpuHata pesontoumeit 217 A (Ill) feHepanbHoit Accambnen OOH
ot 10 aekabps 1948 roga, CM. NO/HbIN 0DULMaNbHBIN TEKCT Ha PYCCKOM fA3biKe Ha caiiTe OOH: http://www.
un.org/ru/documents/decl_conv/declarations/declhr.shtml

4. MeXayHapoaHblii NakT O rParKAAHCKUX U MOMUTUYECKUX npasax. MpuHAT pesontoumeint 2200 A (XXI)
leHepanbHOW Accambnen ot 16 aekabpa 1966 roga. Bctynun B cuny 23 mapTta 1976 roga. Cm. nosHbIn
odULMaNbHBIA TEKCT Ha PYCCKOM A3blke Ha canTe OOH: http://www.un.org/russian/documen/convents/
pactpol.htm.

5. PatuédumumposaH Ykasom lMpesmanyma BepxosHoro CoseTta Pecnybnuku benapycb ot 5 oktabpsa 1973
roga «O patudukaumm MexayHapoaHOro Nakta 06 SKOHOMUYECKUX, COLMABHBIX U KY/IbTYPHbIX NpaBax u
MexAyHapoAHOro NakTa o rpaxgaHCKMX U NONNTUYECKUX NPaBax».
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Ctatba 8 KoHctuTyuumn Pecnybnvkn benapycb BKAKOYAET MeEXKAYHapOLHO-NPaBoOBble
0653aTeNbCTBa B CUCTEMY HALMOHAIbHOTO NpaBa:

«Pecnybnunka Benapycb npusHaeT nNpuvopuTeT 06LEenpU3HaHHbIX MPUHLMNOB
MeXKAyHapo4HOro npasa v obecneymBaeT COOTBETCTBME MM 3aKOHOAATE/IbCTBAY.

Yactb 3 YKa3aHHOﬁ CTaTbU TOBOPUT O TOM, 4TO:

«He ponyckaerca 3ak/loveHne MexAyHapoAHbIX [O0roBopoB, KOTOpble
npoTtnsopeyat KoHCTUTYuum»

CraTba 21 ocHoBHOro 3aKoHa Pecny6imKku Benapycb NpoBo3rialwaeT caeaytouee:

«locypapcTBo rapaHTMpyeTnpasaun cBoboabl rpaxkaaH benapycu,3akpenneHHble
B KoHCTUTyuMM, 3aKoHax W NpPeaycCMOTPEHHble  MEXAYHAapPOLHbIMM
06a3aTeNIbCTBaMM FrOCYAaPCTBA».

B cootBeTcTBMM cO cTaTbeir 7 3akoHa Pecnybnukm benapycb «O HOPMATUBHbIX
NpaBoBbIX aKkTax Pecnybauku benapycb»,® o4HMM M3 NPUHLMNOB HOPMOTBOPYECKOM
aeAtenbHoctn B Pecnybnuke asnsetcA npuvoputeT 0b6LWENPU3HAHHbIX NPUHLUMOB
MexayHapoaHoro npasa. Crated 20 0603Ha4yeHHOro 3aKOHa BK/OYAET HOPMbI
MEeXKYHapoaHOro npasa B COCTaB 3aKoHogaTtenbctBa Pecnybnunku benapycb. Takue
HOPMbI NPUMEHAKTCA HenocpeacTBeHHO, ecin U3 NONOXKEHUN MeXAYHapPOoaAHbIX
dKTOB He cneayeT, 4To ANnAa UX npumMmeHeHuA HEO6XO,CI,VIMO NPUHATUE HAaUMOHA/IbHbIX
3aKOHOAATENbHbIX AaKTOB.

MpaBo Ha HOOPMaALMIO FrapaHTUPYETCA U pasNnYHbiMK oKymeHTamn OBCE, cornacue
C KOTOpbiMU Bblpa3nia Eenapbe, CTaB rocygapCcreom-y4aCTHUKOM 3TOM OopraHunsauuun
30 AHBapa 1992 roga, TaKMMM KaK 3aKAl4YMTENbHbIM aKT oblieeBponeiickoro
coBelwaHnA B Xe}'IbCMHKM7, 3aKNounTeNbHbIN AOKYMEHT KoneHrareHCKoro coselwaHumAa
KoHdepeHumn OBCE no 4enoseyeckomy wusmepeHuto®, [lapukckaa xaprtus,
cornacosaHHan B 1990 roay®, 3aKN0UMTENbHbIN JOKYMEHT BCTPEYM Ha BbICLLEM YPOBHE
8 pamkax OECE B byaanewTe B 1994 roay'®, [leknapauma BCTPEUM Ha BbICLLIEM YPOBHE
6. 3aKkoH Pecnybnvku benapycb otr 10 aHBapsa 2000 roga Ne 361-3 «O HOPMATMBHbIX MPABOBbIX AKTax
Pecnybaunku Benapycb». TEKCT 3aKOHA Ha PYCCKOM A3blke JOCTyrneH B cetv MHTepHet no agpecy: http://
www.pravo.by/main.aspx?guid=3871&p0=H10000361

7. 3akntountenpHbli akT CoBeltaHus No 6e30nacHOCTU M coTpyaHuYecTBy B EBpone, XenbcuHKu, 1 aBrycrt
1975 roga. TeKcT akTa AOCTyneH Ha pyccKom s3bike Ha caiTe OBCE no agpecy: http://www.osce.org/ru/
mc/39505?download=true.

8. KoneHrareHcKkoe coselaHne KoHpepeHunmn OBCE no yenoseyeckomy nsmepenuto, ntodb 1990 roga. Cm.,
B YacTHOCTW, NyHKTbl 9.1 1 10.1, 10.2. JOKyMeHT JOCTyNeH Ha PycCKOM A3blke Ha caiTte OBCE no agpecy:
http://www.osce.org/node/14305

9. MapuKckan xapTua ans Hosoi EBponbl. BcTpeya Ha Bbicwem yposHe B pamkax OBCE, Hosabpb 1990 roga.
CMm. Ha pycckom 83. Ha caiTe Bropo Mpeacrtasutens OBCE no Bonpocam csoboapl CMU: http://www.osce.
org/publications/rfm/2003/10/12253_108_ru.pdf.

10. Ha ny™m K NoAnMHHOMY NapTHepPCTBY B HOBYIO 3Moxy. Bctpeya Ha Bbiclwem yposHe B pamkax OBCE,
BbyaanewrT, 1994 roa, nyHKTbl 36—38. CM. Ha pyccKom f3. Ha caiTe biopo Mpeactasutens OBCE no Bonpocam
cBoboabl CMU: http://www.osce.org/publications/rfm/2003/10/12253_108_ru.pdf.
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B pamkax OBCE B Ctambyne'’.

NTorosbii AOKYMeHT BeHcKoi BcTpeun 1986 npeacraButenei rocyaapcrs-y4acTHUKOB
CoseLaHWA No 6e30nacHOCTU 1 coTpyaHMYecTBY B EBpone, cocTosABLIENCA HA OCHOBE
NOIOXKEHUIN 3aKNOUUTENBHOTO aKTa, OTHOCAWMXCA K Aa/ibHEWWMM LWaram nocne
CoselwaHna?, B 4acCTHOCTM, NPOBO3MIalaeT cnedylolme NpUHUMNLI obecrnedyeHus
rocyzapcTBaMmu npaea Ha nHGopmauuio:

«(34) OHu <locypapcTBa-y4acTHUKK> ByayT NPOAOAKATL NPUAAraTb YCUAUA C LENbHo
COAENCTBOBATL NOCTOSHHOMY PAaCWMPEHMIO 3HAHUM U NOHUMAHUIO KU3HU B UX
rocyZapcTBax, TeM CambiM CNOCOBCTBYA POCTY AOBEPUA MEXKAY UX HAPO4AMM.

OHu byayT npeanpuUHUMaTL AanbHelwmne ycuaua ana obneryeHmsa 6onee ceobogHoro
W WMPOKOTOo pacnpocTpaHeHus scex Gopm MHGOPMALLMK, MOOLLPEHUA COTPYAHUYECTBA
8 061aCTM UHPOPMALMM U yAYULLEHUA YCIOBUIN PaboTbl XKypPHAINCTOB.

B 37O CBA3K M cornacHo MexayHapoAHOMY MaKTy O FPa)AaHCKMX U NOAUTUHECKUX
npasax, Bceobwel AaeknapauuMum npas YenoBeKa M MX COOTBETCTBYIOLLMM
MEeXAyHapoaHbIM  06A3aTenbcTBaM  OTHOCUTE/IbHO — MOWMCKa,  MOMYYeHUa U
pacnpocTpaHeHus Bcex ¢opm uHbopmaumm oHu Byayt obecneumsatb, 4TOGbI
oTaesibHble AnLa Mo cBoboAHO BbIBMPATb CBOM UCTOYHUKKM MHbOPMaL UK. B 3TOM
KOHTEKCTe OHU byayT

(..
— pa3pewaTtb OTAe/IbHbIM NNUaM, yypexaeHnAMm U opraHnsaumnam npu yBarKeHuu
npaB Ha UHTENNEKTYa/IbHYIO CO6CTB€HHOCTb, BK/1l0O4aA aBTOPCKOE npaBoO, NOsy4aTb,
06ﬂa,ﬂ,aTb, BOCNpPOM3BOANTbD U PACNPOCTPAHATbL MHCIJOpMaLI,VIOHHbIe maTepuanbl
BCAKOro poaa.

C aTOM uUenblo OHWM ByayT YCTPaHATb Ntobble OrpaHUMYeHMsi, He COBMECTUMble
C  BblEYNOMAHYTLIMX  06f3aTeNbCTBAMM MO MEXAYHapogHOMY Mpasy M
MeXayHapoAHbIMKN 06A3aTeIbCTBaMM

(35) OHM ByayT cnonb3oBaTh BCe BO3MOXKHOCTU, NPeA0CTaBAseMble COBPEMEHHbIMM
cpeacTBaMM CBA3W, BKIOYAs KabesbHYO M CNYTHUKOBYIO, ana obecnedyeHus bonee
cBobogHOro n bonee WUPOKOrO pacnpocTpaHeHus Bcex ¢opm nHbopmauun. OHM
ByayT TaKKe MOOLPATb COTPYAHMYECTBO U OBMEHbI MeXIy MX COOTBETCTBYHOLMMMU
YYPEKOEHUAMM, OPraHM3aUMAMM U TEXHUYECKMMM 3KchnepTamu U paboTatb B

11. BcTpeya Ha Bbicwem ypoBHe B pamKkax OBCE B Ctambyne, 1999 rog, nyHKT 27. CM. TaKKe MYyHKT
26 XapTum eBpomneinckor 6e30nacHOCTU, MPUHATOM Ha TOM Ke BcTpedye. TEKCT HA PYCCKOM fA3. Ha
caitte Bropo Mpeacrtasutens OBCE no Bonpocam csBobogpl CMMU: http://www.osce.org/publications/
rfm/2003/10/12253_108_ru.pdf.

12. WTtoroBblit AOKYMeEHT BeHcKol BcTpeun 1986 roaa npeacTasuTesiei rocyaapcrs-yyactHnkos CoselaHmsa
no 6e30MacHOCTM U COTPyAHMYECTBY B EBpone, cOCTOABLUENCA HAa OCHOBE MONOXKEHMUI 3aKN0UUTENBHOTO
aKTa, OTHOCALIMXCA K AanbHeWwum waram nocne CoBelaHuA. BblaepKKU U3 JOKYMEHTA AOCTYMNHbI Ha
pYCCKOM s3bIKe B ceTu UHTepHeT no aapecy: http://www.legislationline.org/ru/documents/action/popup/
id/14744
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HanpaBNeHWW T[aPMOHMU3aALMMN TEXHUYECKUX CTaHZAPTOB WM Hopm. OHu 6yayT
Y4UTbIBaTb BO3JENCTBUE ITUX COBPEMEHHDBIX CPEACTB CBA3M Ha UX CPeACTBA MAaCCOBOM
UHpopmaLmu.

MexayHapoaHble opraHM3aLmnm, NX opraHbl U MeXAyHapoAHbIe CyAbl ACHO YKA3bIBatoT,
4YTO NpaBO Ha MHPOPMALMIO ABNAETCA OAHUM W3 BA)KHEULIMX NpaB 4yenoBeKka. Ha
cBoeli camoli nepeoit ceccum B 1946 roay leHepanbHaa Accambnes OpraHusauuu
O6beauHeHHbIX Haumnit npuHsana pesontoumio 59 (1), KoTopasa, Kacasacb cBobogpl
nHpopMaLnK, rnacut:

«CBoboga MHPopmauum sasnaeTca GyHAAMEHTA/IbHbIM MPABOM Yesl0BEKa U
KpUTEpMEM BCeEX OCTasibHbIX CBO6OZA, KOTOPbIM MOCBALWEHA OEATENbHOCTb
OpraHusaunn ObbegmHeHHbIX Hauuii».

MNop, cBo60a0M MHPOPMALMK B STON M BO BCEX MOC/AEAYHOWMX PE30NOLMAX BbICLINA
opraH OOH noHMman «npaBo MOBCEMEeCTHO W bHecnpenATCTBEHHO NepeAaBaTb U
ony6/MKOBbIBaTb MHPOPMALLMOHHbIE CBEAEHWA» BO UMSA MMPA MU MUPOBOTO NpOorpecca.
OCHOBHbIM MPUHUMNOM CBOOOAbI MHPOPMALMM C TOYKU 3PEHUA ITOM PE30OLUN
OOH saBnAeTca «06A3aHHOCTb CTPEMUTLCA K BbIABNEHUIO 0OBEKTUBHbIX GaKTOB M K
pacnpocTpaHeHuto MHpopmaumm 6e3 310CTHbIX HAMEPEHUIAY.

Komutetr OpraHusaummn Ob6beanHeHHbIX Hauuii no npaBam 4yesoBeKa — OpraH,
CO3JaHHbI/ B KayecTBe BCMOMOraTesnbHOro opraHa leHepanbHol Accambnen ans
OCyLLLeCTBNeHMA Haa3opa 3a cobatogeHmem MMM, — onpeaennn:

«MpaBo Ha cBO6OAY BbIPAXEHUA MHEHMA MMEET BaKHeilllee 3HayeHue B
nobom AemoKpaTuieckom oblectee».

3anBNeHMAMM TaKOro poaa M306MAYIOT NpeLeaeHTHbIE PeLLEHMA CY40B M TpubyHanos
no npaBam YesioBeKa. EBponeicknii cys no npaBam YenoBeKa, Hanpumep, Nog4YEepPKHY
B O4HOM M3 CBOMX peLleHnit, 4to «[c]Boboaa BbipaXKeHUa MHEHUA ABNSETCA OA4HOM U3
OCHOBHbIX COCTaBAALWMX [AEMOKpPATUYECKOro] 06LLecTBa M HEOBXOAMMbIM YC/IOBUEM
ONA ero nporpecca, a TakXe ANa pasBUTUA KaxK4oro yenoseka».'> Kak oTmeuvaetca
B 3TOM TMOJIOKEHMU, CBODOAA BbIPAKEHUS MHEHMA MMEEeT OCHOBOMOAArawollee
3HaYeHWe KaK cama no cebe, Tak U B Ka4eCTBe OCHOBbI A/1A BCEX APYrMX NPaB YenoBeKa.
MNMonHOUEeHHas AEeMOKpaTMA BO3MOXKHA TO/IbKO B 0OLLecTBax, rae AoMnycKkaetcs wm
rapaHTupyetcs cBoboAHbIM NOTOK MHbopmaummn u maei. Momumo storo, ceobosa

13. OpraHusaums O6beguHeHHbIx Haumit. LWectbaecaT natoe naeHapHoe 3acegaHve, 14 gekabpa 1946
roga OduumanbHbli TEKCT Ha PYCCKOM A3blKke onybankosaH Ha caite OOH no agpecy: http://daccess-ods.
un.org/access.nsf/Get?OpenAgent&DS=A/RES/59(1)&Lang=R&Area=RESOLUTION

14. [eno «[3 XyH Mak npoTtus Pecnybaunkm Kopen» (Tae-Hoon Park v. Republic of Korea, 20 October 1998,
Communication No. 628/1995, para. 10.3).

15. [eno «Xewgmcaing npotus CoeamHeHHoro Koponesctsa» (Handyside v. the United Kingdom, 7
December 1976, Application No. 5493/72, para. 49). TeKCT peleHns Ha aHIIMACKOM fA3blKe JOCTyneH Ha
caitte EBponeiickoro cyaa no npasam 4esioBeka no agpecy: http://hudoc.echr.coe.int/sites/eng/pages/
search.aspx?i=001-57499.
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Bblpa*KeHNA MHeHUA UMeeT pellatollee 3HavyeHue AN1A BblABAEHUA U n30611M4eHun
HapyLleHW NpaB Yenoseka 1 60pbbbl C TAKMMU HapyLLEHUAMM.

CTOUT OTMETUTb M 3aKpernsieHWe Ha MeXAyHapoAHOM YpPOBHE Npaea Ha ZOCTyn K
KOHKPETHbIM BUAam nHdopmaLmu. ByactHocTn, KoHBeHUMA 0 AocTyne K uHGopmaumu,
y4yacTum oB6LWEeCTBEHHOCTHN B NpOLEcce NPUHATAA PeLeHnin u goCTyne K NpaBocyauto
No BOMPOCAaM, KacaloWMMCA OKpyxawwel cpeabl (Opxycckas KoHBeHuus),
6 yyacTHMKOM KoTopoi naBnsetca Pecnybnvka bBenapycb, npeaycmaTtpusaer
obecrneyeHme OTKPbLITOCTU 3KOAOrMYEcKon nHbopmaumn. KoHseHuMen ycTaHOB/EHDI
YCN0BMA NONYYEHMA IKONOTMYECKON MHPOopMaumm: 06A3aHHOCTb roCyAapCTBEHHbIX
OpraHoOB NPeAOCTaBAATb SKOAOrMYECKYo MHOOPMaLMIO (MPEMMYLLLECTBEHHO NO CBOEM
MHMLMATMBE, HO TaKMKe M Mo 3anpocy 3amHTepecoBaHHbIX Aul), dopma M CPOKMU ee
NpPeaoCTaBAEHUA, 3aKPbITbIA NepeyeHb caydaes, Koraa MHGOPMaLMA He MOXKeET BbiTb
npeaocTasneHa. B 4acTHOCTM, CPOK OTBETa Ha 3aMnpocC 3aMHTEPecoBaHHOMO AnLa He
MOKET MpeBbllaTb 04HOr0 MecsAua (C BO3MOMKHOCTbIO NPOAJ/IEHUA TAaKOro CPOKa A0
OBYX MECALLEB B UCKNOUYUTENbHbIX CyYanx).

BayXHO yNOMAHYTb U Takoe NpaBuio KOHBEHUWMW: ecnun rocyLapCTBEHHbIM OpraH He
pacnonaraeTt 3anpalwvBaeMoi 3KONOTMYEeCcKo MHPopmaumein, OH B MaKCMMasbHO
CXKaTble CPOKM WHPOPMUMpPYeT nogatens npocbbbl O rocyAapCTBEHHOM OpraHe,
B KOTOPbIA, KaK OH CYMTaeT, MOXKHO 06paTUTbCA C NpPocbboi O NpesocTaBAEHUM
MHGOPMALMK, UMW NepepaeT 3Ty NPocbby TaKOMy OpraHy M COOTBETCTBYIOLLMM
obpasom yBegomseT 06 aTom nogartensa npocbobI.

CyLLecTBEHHOE MPaBU/IO COCTOMUT TaKKe B TOM, YTO eC/IN MHOOPMaLUA He Noa/esKallan
PacKpbITUIO, MOXeT OblTb OTaeneHa OT OCTanbHOM MWHbopmaumm 6e3 yuiepba
ON8  KoHOuAeHUManbHOCTM UHGOPMALMKM, TOCYAAPCTBEHHblE OpraHbl 06fA3aHbI
NPeacTaBAATb OCTa/IbHYIO YacTb 3amnpalMBaeMol 3Koormyeckoi MHGopmaLmu.

HakoHel, HYXHO OTMETUTb, YTO 3JKO/OTMYECKOW B COOTBETCTBMM CO CTaTbel 2
YKasaHHOW KoHBeHUMM Npu3HaeTca MHpopmaumsa o:

«0) COCTOSHUWN 3N1EMEHTOB OKpPYKaloLLLen cpeabl, TakMX, Kak Bo3a4yX U atmocdepa,
BOoZ4a, NoyYBa, 3emnsa, fNaHawadT M NPUPOAHble OBBEKTbI, Buonoruyeckoe
pasHoobpa3nMe U ero KOMMOHEHTbl, BK/OYAA TEHETUYECKU W3MEHEHHble
OpraHM3Mmbl, U B3aUMOAENCTBUE MEXKAY STUMM 31eMeHTaMMu;

b) daKkTOpax, TaKMX, KaK BELLeCTBa, 3HEPrua, LWyM W U3Ny4yeHWe, a TaKKe
OEeATEeNbHOCTb WM Mepbl, BKAIOYaA agMWHUCTPATMBHbIE MEpbl, COMMAaLIeHUs B
06/1aCTN OKpYyKatoLLEen cpeabl, NONUTUKY, 3aKOHOAATENbCTBO, N1aHbl M NPOrpamMbl,
OKasblBatloLmMe Uam cnocobHble OKa3aTb BO3AENCTBME Ha 3/IEMEHTbI OKPY KatoLLen
cpeabl, OXBaTbiBaeMble B MOAMYHKTE @ Bbille, U aHaAU3 3aTpaT U Pe3ynbTaToB U
p,pyroi/'l SKOHOMVNECKVIH daHanU3 U gonyuweHuna, NCNob30BaHHbIE NPU NMPUHATUN

16. OdumumanbHbIii TeKCT KOHBEHLMM Ha PYCCKOM fi3bike onybankosaH Ha caite OOH no aapecy: http://
www.un. org/ru/documents/decl_conv/conventions/orhus.shtml
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peLleHnn Mo BOMPOCAM, KacatoWwMMCa OKpyKatoLeln cpeabl;

C) COCTOAHUN 340POBbA N 6E30NaCHOCTM IOAEN, YCNOBUAX KUSHWN TIOLEN, COCTOAHUN
0OBEKTOB Ky/bTYPbl M 34aHWMIA U COOPYNKEHUIA B TOW CTEMNEHM, B KAKOM Ha HUX
BO3JENCTBYET UM MOMKET BO34EWCTBOBATb COCTOAHME 3/1EMEHTOB OKpYKatoLein
cpeapl MAW, Yyepes MOCPeACTBO 3TUX 3/71eMeHTOB, GaKTopbl, AEATe/IbHOCTb UAU
Mepbl, YyNOMAHYTbIE B MOAMNYHKTE b Bbile».

Mpy 3TOM HEObXOOMMO MNOAYEPKHYTb, YTO 3KONOrMYecKas WHbOpMaLMA [O0MKHA
COOTBETCTBOBATb PAAY NpeabaBasemblx TpeboBaHMIA: AOCTOBEPHOCTM, MOMHOTE,
CBOEBPEMEHHOCTM, MOATOTOBEHHOCTU K WUCMOAb30BaHMIO, Ha/MUMIO HeobxoaMmol
bOopMbI, 4OCTYMHOCTM U NPOBEPAEMOCTHU.

HaKoHeL, mexXayHapoaHble CTaHAAPTbl PEryiMpoBaHUA AoCTyna K MHGopmauumn o
OeATeNbHOCTN OPraHOB BAACTM MOFYT BbITb NOYepnHYThbl B AOKyMeHTax CoBeTa EBponbl.
HecmoTpa Ha 10, Yto Pecnybnvka Benapycb He ABNAETCA YYaCTHMKOM YyKa3aHHOW
OpraHusauuMm, NPUHATblIE el JOKYMEHTbl MOryT ObiTb PacCMOTPEHbl B KayecTse
npumepoBs obLLEeeBPONENCKOro NOAX0AA K PETYIMPOBAHMIO NPaBOOTHOLWWEHN B cdepe
uHpopmaumm. Cpeam TakoBbIX Heobxogmmo ocobo Bblaenntb KoHseHumto CoseTta
EBponbl 0 goctyne K opuumanbHbIM JOKYMEHTAM, NPUHATYI0 KomuteTom MUHUCTPOB
27 Hosbpa 2008 ropga Ha 3acegaHumn 3amectutenei MUHUCTPOB MHOCTPAHHbIX
nen Ne 1042-6uc.’” B cBsA3n C Tem, YTO MOJIOKEHUA ITOTO AOKYMEHTa He ABAAlTCA
ob6asbiBaowmMmn gna Pecnybaukn benapycb, oHun 6yayT NpuBOAMTCA B KadyecTse
npumepa peryiiMpoBaHua, Hapaay C NPMMepPaMn HaLMOHA/IbHOTO 3aKOHOAATENbCTBA
cTpaH-yyacTHMKos OBCE.

1.2. OrpaHMyeHuna npaBa Ha MHPOPMaLUIO

MpaBo Ha MHd)OpMaLI,M}O He nABNAeTcA abCoNOTHbIM: B onpeaeneHHbIX w
HEMHOIOYNC/IEHHbIX OBCTOATENLCTBAX OHO MOMKET nogsepratbCA OrpaHN4YeHnAam.
OfHaKo B CMNY OCHOBOMO/IAraloWero xapakTepa 3TOro Npasa OrpaHUYeHuA LOJIKHbI
6bITb TOYHBIMW U YETKO onpegeneHHbiMmn B COOTBETCTBUU C NPUHLUMNaMW NPaBOBOIro
rocyaapcrtea. bonee Toro, orpaHuyeHWAa LOAXKHbI NpecnefoBatb onpeseneHHble
3aKOHOM LEeNn.

B cratbe 19(3) MIMITIM ycTaHOBNAEHbl YeTKWe Mpeaenbl, B KOTOPbIX AOMYCTUMbI
3aKOHHble orpaHM4yeHus npasa Ha nHGopmaumio. OHa racuT:

Monb3oBaHWe NpeasyCMOTPEHHbIMU B MYHKTE 2 HACTOSALLLEN CTaTbn NpaBaMun Hanaraet
ocobble 06A3aHHOCTM M 0cObYyto OTBETCTBEHHOCTb. OHO MOXKET ObITb, C/Ie0BaTENbHO,
COMPAMEHO C HEKOTOPbIMM OrPaHWYEHUAMM, KOTOPble, OOHAKO, [HAOMKHbI ObiTb
YCTaHOB/IEHbI 3aKOHOM U AIBNATLCA HEOHXOAUMbBIMU:

a) ANA yBaXKEHMWA NPaB 1 penyTaumm Apyrmx auu;

17. TekcT KOHBEHLMM Ha PycCKOM s3biKe (HeodumumaabHbIi NepeBoa) J4OCTyNeH B ceTn MHTepHeT no agpecy
http://medialaw.asia/document/-5910.
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6) ANnA oxpaHbl rocyAapCTBEHHOM 6He3onacHOCTU, O06LEecTBEHHOro nopsaaKa,
34,0P0BbS UM HPABCTBEHHOCTU HACENEHUS.

BmeLwaTtenbCcTBO A0MKHO NpecnefoBaTb O4HY M3 Lesei, NepeyncieHHbIX B cTaTbe
19(3); 3TOT NepeyeHb ABAAETCA MCUYEPNbIBAIOWMM, M, CledoBaTesbHO, Atoboe nHoe
BMeLLaTeNbCTBO NPeacTaBnseT coboi HapyLweHue cTaTbi 19. BMewwaTenbcTBo A0KHO
6bITb « HEOBXOANMbIM» A1 AOCTUMKEHWUA OAHOMN U3 3TUX Lieneir. CNoBO «He0BX0aNMbIIA»
B AaHHOM KOHTEKCTe umeeT ocoboe 3HaueHne. OHO 03HaYaeT, YTo 4/ BMeLIaTe/1bCcTBa
[OO/KHA CyLLeCTBOBaTb «HacylHaa obliecTBeHHas NOTPebHOCTb»E; UTo NPUUYKHDI,
NpPMBOAMMbIE FOCYAaPCTBOM B KayecTse 060CHOBaHMA BMELLATENbCTBA, A0/XKHbI 6biTb
«OTHOCALLMMMUCA K ANy U JOCTaTOYHbIMMY M YTO FOCYAapPCTBO AOMKHO NOKa3aTb, UTO
BMeLLaTeNbCTBO COPasMepHO npecnedyemon uenu. Jliobas oueHka HeobxogmMmocTu
TOrO MM MHOTO OrPaHNYEHNA A0/KHA OCHOBbIBATLCA Ha 06bEKTMBHbIX paKTopax.’® Kak
3anBmn KomuTeT no npaBam Yenoseka, «TpebosaHue 0 HeobxoaMMoCTH npeanosiaraet
Ha/nuMe 3/eMeHTa COPa3MEepPHOCTM B TOM CMbIC/e, YTO MacwTtab orpaHuyeHus
cB060Abl BbIpaXKEHUA MHEHUA O0/MKeH BblTb COpasMepHbIM C TOW LieHHOCTbO, Ha
3alLMTY KOTOPOM HanpaBAeHOo AaHHOe orpaHuyeHune».?

Cratba 10 ECMNY (yactb 2) rnacut: «OcyuiectBieHme 3Tux csoboa, Hanaratouwee
06A3aHHOCTM U OTBETCTBEHHOCTb, MOMET OblTb COMPAMKEHO C OonpeaeneHHbIMU
GOpPManbHOCTAMM,  YCNOBUAMM, OFPAHUYEHUSMU  WAW  CAHKUMAMM, KOTOpble
npeAaycMOTPEHbl 3aKOHOM U HEOBX0AMMbI B @MOKPATUYECKOM OBLLLECTBE B UHTEpPECaX
HaUuMOHaNnbHOW 6e30MacHOCTH, TEPPUTOPUAJIBHON LLEIOCTHOCTM UM 0BLECTBEHHOTO
nopsfka, B UeNsX npeaoTBpalleHus 6ecrnopagKoB WAM  NpPecTyniaeHun, ana
OXpPaHbl 340POBbA M HPABCTBEHHOCTM, 3alUMTbl penyTauum WUAM NpaB APYrux auu,
npeAoTBpaLLeHns pasrnaweHns nHGopmauum, noay4yeHHon KoHdUaeHUNaNbHO, NN
obecneyeHuna aBTopUTETA M BECMPUCTPACTHOCTU NPABOCYAUN».

3TO UHTEPNpPETUPYETCA KaK yCTaHOBAEHWE TPOWCTBEHHOro KpuTtepus, Tpebyloulero,
yTo6bl Nt0bble orpaHuyeHMa 6bian 1) npeanucaHbl 3aKOHOM, 2) npecnenoBanmu
3aKOHHY1O Lesb U 3) 6blIM HEOBXOAMMbBIMW B AEMOKPATUUYECKOM 06LecTBe.

PacnsibiBYaTble MAM HEYETKO CHOPMYNMPOBAHHbBIE OFPAHUYEHUA WM OrpaHUYeHus,
ocTaB/AlOWMEe YpesmepHytlo cBobody AeNCTBUMI AnAa UCMONHUTENbHOW BAACTH,
HEeCOBMECTMMbI C NPaBoOM Ha MHdopMaLMIo.

18. Cm., Hanpumep, pewweHue EBponeickoro Cyaa no npaBam YesioBeKa no aeny « Xpuko npotms CoBakUN»
(Hrico v. Slovakia, 27 July 2004, Application No. 41498/99, para. 40). TeKCT pelueHnUsa Ha aHIIMINCKOM fA3blKe
[oCTyneH Ha MHTepHeT-caiiTe EBponeiickoro cyaa no npasam yenoseka no agpecy: http://hudoc.echr.coe.
int/sites/eng/pages/search.aspx?i=001-61930.

19. Cm. CrpaKy3cKure NPUHLMMbI TOZIKOBAHMA OFPaHUYEHNI U OTCTYNEHWUI OT NONOXKEHUI MexayHapoaHoro
MaKTa O rpaXKAaHCKMUX M NoamTuYeckmx npasax JokymeHT OOH E/CN.4/1985/4, Npunoxenue (1985). Tekct
[OKYMEHTa [JOCTYMEH Ha PYCCKOM A3blke B ceTu MHTepHer no agpecy: http://law.delovoimir.kz/laws/
view/126.

20. PeweHne Komuteta OOH no npasam uyenoseka no geny «Padasnb Mapkuw gu Mopauw npoTtvs
AHronibl» (note 31, para. 6.8).
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Heobxoammo oTmeTuTb, 4To KoHcTUTyuma Pecnybamnkmn benapych Takke ycTaHaBaMBaeT
KpUTEPUM OFpaHUYeHMA npaB M cBObOOA, 4YenoBeKa W rpaxAaHWHA, B LENOM,
COOTBETCTBYHOLWME NPUHLMMAM MEXAYHAPOAHOro npaBa. OCHOBHOM 3aKOH B cTaTbe 23
yCTaHaBAMBAET MPUHLMM, B COOTBETCTBUMN C KOTOPbIM «OrpaHMyeHne npas u csobog
JINYHOCTM AONYCKAETCA TONbKO B C/Iy4asAx, NPeayCMOTPEHHbIX 3aKOHOM, B MHTepecax
HaUMOHaNbHOW 6e30MacHOCTU, O6LLECTBEHHOTO MOPAAKA, 3alUTbl HPABCTBEHHOCTY,
3400PpOBbA HaceneHWA, Npas 1 cBOHOA APYrUX ANLY.

Ctatba 34 KoHCTUTYUMKM, rapaHTMpylollei npaBo Ha ceBoboay WHdopmauuuy,
yCTaHaB/MBAETCA BO3MOMKHOCTb OFPaHUYEHMA 3TOro NpaBa 3aKOHOAATE/NIbCTBOM «B
Lenax 3almTbl YeCcTU, AOCTOMHCTBA, IMYHON U CEMEMHOW XU3HWU TPaXKaaH U MNOAHOTO
OCYLLLECTBNIEHMA MMM CBOUX NPaB».

2. AHAMU3 HOPM 3AKOHOAATE/IbCTBA PECMYB/INKU BENIAPYCb O
NPABE HA WH®OPMALUUIO, OMUCAHUE PEMYIMPOBAHUA AHANOINYHbIX
NPABOOTHOLLEHWI B APYTUX FTOCYAAPCTBAX YYACTHUKAX OBCE

HaumoHanbHoe 3akoHogatenbctso Pecnybavku Benapycb 06  unHbopmaumm
BK/IIOYAET KOHCTUTYLIMOHHbIE HOPMbI, HaxoAAwMe pasBUTME B OTPACAEBbIX aKTax
3aKoHogaTenbCcTea Pecnybamnku.

Tak, ctatba 33 KOHCTUTYUUM NPOBO3rAaLlaeT:

«Kaxpgomy rapaHTupyetca cBoboga MHeHuWl, ybexpeHuid M ux csobogHoe
BblparKeHwMe.

HWKTO He MOXKET BbiTb NPUHYKAEH K BbIPAXKEHWUIO CBOUX YOEKAEHUIN UAN OTKAsy
OT HUX».

CtaTbs 34 KOHCTUTYUMM rapaHTMpyeT rpaxaaHam Pecnybimkun benapychb:

«MNPaBO Ha MOAy4YeHWe, XpaHeHUe M pPacnpoCTpaHeHWe MNOJIHOM, AO0CTOBEpHOW
M CBOEBPEMEHHON MHbOPMaUMM O AEATEeNbHOCTU TOCYAapPCTBEHHbIX OPraHoB,
06LecTBEHHbIX 06beAMHEHUI, O MONNTUYECKOWN, SKOHOMUYECKOW, KY/IbTYPHON U
MeXAyHapOoAHOW KU3HM, COCTOSHUM OKPY»KaloLLel cpeapl.

focyaapcTBeHHble OpraHbl, 06LLeCTBEHHbIE 06beanHEHUA, AOMKHOCTHbIE AULA
06A3aHbl MPEeAoCTaBUTL rpaxaaHuHy Pecnybanku Benapycb BO3MOMKHOCTb
03HAaKOMWTLCA C MaTepuasamu, 3aTparMBaloWMmMy ero npasBa M 3aKOHHbIe
UHTEpeChbI».

Kpome Toro, ctatbss 37 OCHOBHOIO 3aKOHa, rapaHTUPyA NPaBo Ha HeMocpeACTBEHHOe
ynpas/seHne rocyaapcTBoM, npedycmaTpuBaeT ero obecnedyeHue «npoBedeHUWem
pedepeHayMoB, 06CyKAeHMEM MPOEKTOB 3aKOHOB W BOMPOCOB Pecnyb/MKaHCKoro u
MECTHOrO 3Ha4YeHMA, APYrMMKN onpeaeneHHbIMU 3aKOHOM cnocobamm»,
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O6bwme rapaHTMM npaBa Ha uWHPOPMAUMIO, YCTaHOB/EHHble KoHCTUTYUMel
Pecnyb6aunkn benapycb, HaxoaAT OTpaxKeHWe B 3aKoHogaTenbcTBe 06 MHbOopMaLUu.
OcHOBOMOMAralOWMM  aKTOM  PErynMpoBaHMA  WHGOOPMALMOHHbBIX  OTHOLUEHWI
ABnsaetTca 3akoH Pecnybnunku Benapyce «0O6 uHbopmaumu, MHPopmaTM3aLMM U
3awuTe nHbopmaummn»?, 3aKoH perynmpyeTt OTHOLLIEHWA, BO3HWKAIOLLME NPU MOWUCKE,
nony4yeHun, nepegade, cbope, 06paboTke, HAKONAEHUM, XPAaHEHWW, PACNPOCTPAHEHUN
n (MnKn) npesocTaBneHUN MHPOPMALMM, A TaKXKe NOb30BaHUN MHPOpPMaLMent, Npu
CO34aHUN W UCMONb30BaHUM WMHPOPMALMOHHbLIX TEXHONOTUIN, WHPOPMALMOHHbIX
cucTem U MHPOPMaLMOHHbIX ceTei, GopmMpoBaHUM MHHOPMALIMOHHBIX PECYPCOB, B
pamKax opraHmMsauum n obecneyeHnn 3aLWmTol MHGOPMALLUN.

Ctatba 4 dopmynunpyeT cneayolime NPUHLMMNbI PeryinpoBaHns MHGOPMaLMOHHbIX
OTHOLLEHWA:

cBoboga noucka, nosnydvyeHus, nepepdadn, cbopa, o06paboTKM, HaKONNEHWUS,
XpaHeHua, pacnpocTpaHeHus U (Uan) npeaoctasieHna MHbOPMaLIMK, a TaKKe
nonb3osBaHuA MHbopMaLment;

YCTQHOB/NIEHWE OrpaHUYEHUI pPAcnpoCTpaHeHua U (MAnM) npepocTaBieHun
MHGOPMALMU TONBKO 3aKOHOAaTeIbHbIMM akTaMu Pecnybanku benapyce;

CBOEBPEMEHHOCTb NpeaocTaBneHmsa, 06beKTMBHOCTU, MONHOTbI U AOCTOBEPHOCTH
UHpopmaLmm;

3aWMTa UHOGOPMALMM O YACTHOM KU3HU GU3MYECKOro NuLa U NepCoHasbHbIX
LAHHbIX;

obecneyeHne 6€30MNacCHOCTM IMYHOCTM, OBLLECTBA M FOCYAAPCTBA NPW NO/Ib30BAHUN
nHpopmaumnen n NpUMeHeHUM MHPOPMALMOHHDBIX TEXHOIOTUIA;

06A3aTeNbHOCTb npumeHeHUA onpegeneHHbIX MHdJOpMaLIMOHHbIX TEXHO/I0rni Aana
CO34aHNA U 3KCNAyaTauuun MHd)OpMaLI,VIOHHbIX cnctem m MHd)OpMaLI,VIOHHbIX ceten
B CNy4anx, YCTaHOB/IEHHbIX 3aKOHOAATENNbCTBOM PECFIVGI'IMKM Benapych.

CTaTbA 6 3aKOHa rapaHTMpyeT NpaBo Ha WHopmauumio, Gopmyanpya ero Kak
BO3MOMHOCTb OCYLLECTBAATb MOWMCK, MNo/AyyeHue, nepegady, cbop, o06paboTKy,
HaKoMn/eHne, XpaHeHWe, pacnpocTpaHeHne u (Mnun) npeaocTaBaeHMe UHPOpMaLMK,
nonb3oBaHMe MHPOPMaLMei B COOTBETCTBUM C aKTaMM 3aKOHOAATENbCTBA Pecnybanku
Bbenapycb. focyaapcTBeHHble OpraHbl, 06WecTBEHHble 06beANHEHUSA, AOMKHOCTHbIE
Mua, B COOTBETCTBUM C yKa3aHHOM cTaTbel, 06A3aHbl NPeAoCTaBAATb rPakAaHam
Pecnybaunku Benapycb BO3MOXKHOCTb 03HaKOMNEHUA C MHbOPMaLMel, 3aTparneatoLLei
WX MpaBa W 3aKOHHblE UHTEpEeChl, B NOPAAKE, YCTAHOBAEHHOM HaCcTOALWMM 3aKOHOM
M MHbIMM aKTaMW 3aKoHogaTenbcTBa Pecnybnunku Benapycb. HakoHel, rpaxgaHam
rapaHTMpyeTca MpaBo Ha MNOMyYyeHWe, XpaHeHWe W PacnpocTpaHeHWe MOo/HOMW,
[OOCTOBEPHON M CBOEBPEMEHHOW WMHPOPMAaLMKM O AeATEeNbHOCTM rOCyAapPCTBEHHbIX
opraHoB, o06LWeEeCcTBEHHbIX O06beAWHEHWN, O MNOJUTUYECKOW, 3SKOHOMMUYECKOM,

21. 3akoH Pecnybnunkn benapycb ot 10 Hoabpa 2008 roga Ne 455-3 «06 nHpopmaummn, MHPopmaTUsaumm
1 3awmTe nHbopmaLmmy». TEKCT 3aKOHa Ha PYCCKOM fA3biKe AOCTyneH B ceTn MHTepHeT no aapecy: http://
www.pravo.by/main.aspx?guid=3871&p2=2/1552.
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KY/IbTYPHOM U MEXAYHAPOAHOM KU3HM, COCTOSHUM OKpY»Katowwel cpeabl B MOPAAKe,
YCTAHOB/NIEHHOM aKTamM 3aKOHOAATeNnbCTBa Pecnybnunku benapyco.

CraTba 6 BBOAWUT OrpaHMYyeHWe npasa Ha MHOOPMALMIO, yKasblBas, YTO TaKoBoOe
He MoXeT 6biTb MCMNONb30BaHO AMA MponaraHA4bl BOWHbI WMAM 3KCTPEMMUCTCKOM
OeATeNbHOCTU, a TaKKe A1 COBEPLIEHNA MHbIX MPOTUBOMPABHbIX AEAHUNA.

CtaTba 16 3aKoHa ycTaHaB/AMBaeT BeCbMa WMPOKUIA NepeyeHb BUAOB MHPOpMaLLMK,
KOTOopas ABNAETCA 06WWef0CTYNHOMN, U AOCTYN K KOTOPOM HE MOXKET BbiTb OrpaHUYEeH.

HeobxoamMmo oTaenbHO OTMETUTD, Y4TO 3akoH «06 nHbopmaunn, nHbopmaTmsaLmm 1
3awmuTe MHPopMmaLumn» nsbimaeT U3 chepbl CBOETO ANCTBUA OTHOLLEHWSA, CBA3AHHbIE
C [eATeNbHOCTbIO CPeacTB MAccoBoM MHOOPMaUMKM M OXpPaHON pes3y/nbTaToB
WHTENNEKTYaNbHON AeATeNbHOCTU (CcTaTba 2).

OTaenbHble acnekTbl peanusaumm npasa Ha MHOOPMALMIO PeannsoBaHbl B 3aKoHe
Pecnybaunku Benapycb «O6 obpalueHUAX rpaxaaH v IpUaMYeckux anw»,? KoTopbli
rapaHTUpyeT NpaBo rpakaaH Ha obpalleHus, nogasaemble B YCTHOW, 3/71€KTPOHHOWM
WM NMUCbMEHHON GopMe B OpPraHmn3aLmmn U K MHAMBUAYAbHbIM NPeAnpUHUMaTENAM.

B OTHOLWEHWW peryanpoBaHMsA BOMPOCOB 3alLMTbl NMEPCOHAbHbIX AAHHbIX, @ PAaBHO
4OCTyna rpaxgaH K MWHpopmauuu, 3aKoHopaTenbctBo Pecnybavku Benapychb
onpegenseT Avwb obuime Bonpockl (6e3 YeTKOro mexaHM3Ma Ux peanmnsaumm, 1Mbo ¢
$OPMMPOBAHMEMTAKOrO MEXaHM3MA N0 OTAE/NbHbIMBONPOCaM),aTakKe GparmeHTapHo
perynupyeT oTaenbHble chepbl, B KOTOPbIX MCMNOAb3YIOTCA NepCcoHasbHble AaHHble
NMbo ocyuiecTBaAeTca A0CTyn K MHGOPMALMK. YKasaHHble BOMPOCHI PeryampyroTcs
Wb B 3aKoHax «06 nHbopmauun, MHGopmaTU3aLMm 1 3awmTe nHdopmaummn», «06
o6 palLeHUAX rpaXkaaH v IpUaMYecKnx MLy, «O perncTpe HaceneHnsa» He cyLLLecTeyeT
OTAE/IbHbIX 3aKOHOB O NEPCOHA/NbHbIX AaHHbIX 1 0 AOCTYNe K MHGopmaLmu.

B KayecTBe MHOro NOAXOA4A MOXHO MPUBECTU perynmposaHue, cpopmupoBaHHoe B
Poccuiickoit ®epepaumm, Takke rocyaapcrtea - yyacTHuka OBCE, a paBHO yyacTHUMKa
Coto3Horo rocyaapctea, chopmMmnpoBaHHOrO coBMecTHo ¢ Pecny6aukoli benapych.?
B Poccum npuHATbl depepanpHble 3akoHbl «O06 uHPopmaumm, MHPOPMALMOHHbIX
TeXHoMorMAXx W 3awmute uHPopmauum», «O nepcoHaNbHbIX AaHHbIX»,® «06

22. 3akoH Pecnybnuku Benapycb «O6 obpalueHuAX rpaxgaH u opuaudecknx auuy ot 18 uona 2011
roga Ne 300-3. TeKCT 3aKOHa Ha PYCCKOM fA3blKe AOCTyneH B ceTu MHTepHeT no agpecy: http://www.pravo.
by/main.aspx?guid=3871&p2=2/1852

23. B cootsetctBMM ¢ [lorosopom mexay PP n Pecnybnvkoli Benapycb ot 08.12.1999 roga «O cos3gaHumn
Coto3Horo rocygapctea» uensmu COIHO3HOrO rocyapcTBa «HEYK/JOHHOe cobntofieHne OCHOBHbIX Npas
1 cBo60OA, YEeNOBEKA WU rPaKAaHUHA B COOTBETCTBMM C OBLLENPU3HAHHBIMM MPUHLMNEAMU U HOPMamu
MeXAyHapoAHOro nNpasa; GoOpMUPOBaHUE e4MHOIN NPABOBOM CUCTEMbI AEMOKPATUYECKOTO roCcyAapcTBay.
24. ®depepanbHbli 3aKoH Poccuiickoit ®eaepauuu ot 27 utons 2006 r. Ne 149-03 «O6 nHdopmauwmm,
VHPOPMALIMOHHBIX TEXHONOTUAX U 3aLmTe MHPOPMaL MMy, TEKCT 3aKOHa Ha PYCCKOM A3blKe JOCTYMNEeH B CeTU
MHTepHeT no agpecy: http://www.rg.ru/2006/07/29/informacia-dok.html

25. ®depepanbHblii 3aKOH Poccuitickoint depepaumm ot 27 utona 2006 roga Ne 152-d3. TekcT 3aKOHa Ha
PYCCKOM A13bIKe AOCTYMNeH B ceT MHTepHeT no aapecy: http://www.rg.ru/2006/07/29/personaljnye-dannye-

197



http://www.pravo.by/main.aspx?guid=3871&p2=2/1852
http://www.pravo.by/main.aspx?guid=3871&p2=2/1852
http://www.rg.ru/2006/07/29/informacia-dok.html
http://www.rg.ru/2006/07/29/personaljnye-dannye-dok.html/

LEGAL REVIEWS

obecneyeHun goctyna K MHGOPMALMK O AeATENIbHOCTU rOCYAaPCTBEHHbIX OPraHOB U
OpraHoB MECTHOro camoynpasneHuna»,? «06 obecneyeHnn AocTyna K UHPopmaLmMm
0 peATenbHocTU cypoB B Poccuitickoit Pepepaummn»,”’ cogeprkawme b6onee nonHoe
perynnpoBaHue BONPOCOB B YKa3aHHbIX chepax.

CxofHbIM 06pasom chopmupoBaHa npaBoBas 6asa elle OA4HOrO rocyAapcTBa-yieHa
OBCE, nmetolLero cxofHyto ¢ benapycbto npaBoByto cuctemy, - Pecnybimkmn KasaxcraH.
B 3TOl cTpaHe NpuHATLI 3aKoH PecnybamKkm KasaxctaH «O NepcoHanbHbIX SAHHbIX U
nx 3awmte»,”® 3akoH Pecnybnukm Kasaxctad «O nopagKke paccmoTpeHmsa obpalieHuin
dusnyeckux 1 opugudecknx amu»?, B 3akoHe «06 uHdopmaTU3aLUU» BblaeneH
OTAENbHbIV pa3fen, COoAEeprKallMi MONOXKEHUA, OTHOCALWMECA K PerynpoBaHuUio
[0CTYNa K 3/1IeKTPOHHbIM MHGOPMALLMOHHbBIM PeCcypCcam.

B pamKkax HacToALWero 3akAl4YeHUA 3KCNepT cymTaer HEO6XO,CI,MMbIM CCblNnaTbCA Ha
perynmposaHune B 0603HauYeHHbIX CTpaHaX B Ka4ecTee Npnmepos, KOTOPble MOTYT 6bITb
MCNOJIb30BaHbl ANA BOCNO/IHEHUA np06en03 3aKOHOAaTeNnbCTBa.

3. AHAZIU3 NMPOEKTA 3AKOHA PECMYB/IMKWU BENIAPYCb O BHECEHUM ONO/THEHWUIA
U MU3MEHEHUA B 3AKOH PECMYB/IMKU BENAPYCb «OB WHOOPMALMM,
NHOOPMATU3ALUU U 3ALLUTE UHOGOPMALINN»

AHanusnpyembli 3aKOHOMPOEKT COAEPKUT 3 CTaTbW, BHOCUT M3MeHeHMs B 12 cTaTei
3akoHa Pecnybnuku benapycb «06 uHbopmaumn, nUHbOpMaTU3aALUMM WU 3awWuUTe
MHbOpMaLUU» U OONONHAET 3aKOH ABYMA HOBbIMM cTaTbaAmM (18.1 n 22.1). Huxke
NPUBOAATCA KOMMEHTAapWUK, KOTOpble OpPraHM30BaHbl, UCXOA4A W3 NpPeasoKEHHOro
U3MEHEHUA pPEeryiMpoBaHUA OTAENbHbIX MPABOBbIX MHCTUTYTOB. AHaNUTU4YecKue
MaTepuanbl COMPOBOXKAAIOTCA PEKOMEHZAUMAMMU MO YAYYLIEHUIO COAEPKaHUA WU
TEKCTa 3aKOHOMPOEKTa B COOTBETCTBUM C MENKAYHAPOAHbIMM 00s3aTeNbCTBaMM
Pecnybnukn Benapycb, MeXAyHapOAHbIMU CTaHAAPTaMM AEMOKPaATUM U cBOGOAbI
MHpopmaumm, onbita cTpaH OBCE B perynMpoBaHWKM CXOAHbLIX BOMPOCOB, B LENAX
NPUHATUA NPUMEHMMOrO Ha NpPaKTUKe M 3bPEKTMBHOIO 3aKoHa, obecneynBaoLWero

dok.html.

26. ®epepanbHblili 3aKOH Poccuiickoit ®egepauyn ot 9 despans 2009 roga Ne 8-d3 «0O6 obecneyeHun
[0CTYNa K MHPOpPMaL MM 0 AeATENbHOCTU FOCYAaPCTBEHHbIX OPraHOB M OPraHOB MECTHOTO CAMOYNPaBAEHUAN.
TeKcT 3aKOoHa Ha PYCCKOM A3blKe AOCTyneH B ceTu MHTepHeT no aapecy: http://www.rg.ru/2009/02/13/
dostup-dok.html

27. ®epepanbHbIit 3aKkoH Poccuiickon Pepepaumm ot 22 aekabpa 2008 roga Ne 262-d3 «06 obecneyeHun
[0CTyna K uHGopmaLmm o feaTenbHOCTU cyaoB B Poccuitickoin Pepepaumm». TEKCT 3aKOHa Ha PYCCKOM A3blKe
[oCTyneH B ceTn UHTepHeT no agpecy: http://www.rg.ru/2008/12/26/sud-internet-dok.html.

28. 3aKkoH Pecnybnukn KasaxctaH ot 21 mas 2013 roga Ne 94-V «O nepcoHasibHbIX AaHHbIX M WX
3awmTe». TEKCT 3aKOHa Ha PYCCKOM A3blKe AOCTyrneH B ceTw MHTepHeT no aapecy: http://online.zakon.kz/
Document/?doc_id=31396226.

29. 3aKoH Pecny6nukum KasaxctaH ot 12 aHBapsa 2007 roga Ne 221-111 «O nopsaKe paccMoTpeHuMs 0bpalleHuit
$U3NYECKUX U tOPUANYECKUX LY. TEKCT 3aKOHa Ha PYCCKOM f3blKe JOCTYNEH B ceTu MHTepHeT no agpecy:
http://online.zakon.kz/Document/?doc_id=30086115#pos=36;21
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3awWwuTy npas v ceobog rpaxaaH benapycu.

3.1. O6wue 3ameyaHNa U KOMMEHTapUKn

HecmoTpa Ha To, 4TO MHPOPMALIMOHHOE 3aKoHOAAaTeNbCTBO Pecnybankmn benapyco B
LesoM rapaHTUpyeT NpaBo Ha MHbopPMaumio, obecneynBasn NoONHOTY, AOCTOBEPHOCTb
M CBOEBPEMEHHOCTb MNPEeAOCTaBNEHMA TaKoW MHPOpMauUMM roCyaapCTBEHHbLIMM
opraHamu, KaKk npeacTasnserca, nNpuHuun csobogbl WMHGOPMALMM  peannsosaH
3aKOHO4ATENbCTBOM HEAOCTaTOYHO MocnefoBaTeNbHO. Kak AeMCTBYHOWMIA 3aKOH,
TaK U NPeANoXKEHHbI 3aKOHONPOEKT He GOPMYAMNPYIOT NPUHLLMN MHPOPMALLMOHHOWM
OTKPbLITOCTU OPraHoOB B/ACTU. BaXHO OTMETWUTb, YTO COOTBETCTBYIOLMIA MOTEHLMAnN
B 3aKOHOZATENbCTBE eCTb: 3aKOoH «06 MHPopmauuu, MHPopmaTU3aUMM M 3almTe
nHdopmaummn» onpegensetr MHGOPMALMIO, JOCTYN K KOTOPOW He OorpaHuuyeH, Kak
06LWeaoCTyNHYI0 M yCTaHaBAMBaeT NepevyeHb MHOOPMaLMKM, KOTOpas He MOXKeT
6bITb U3bATA M3 KaTeropum obLWEeA0CTYNHON. 3aKOHOMNPOEKT PACLLIMPAET YKa3aHHbIN
nepeyeHb, TEM CamMbiM, PacLIMPAA BOSMOMKHOCTU peanunsaunm npasa Ha MHGopmaumio.

OpHaKo, 3aKOHOAATE/NbHbIM  TrapaHTUAM  06LWEeAOCTYMHOCTM  MHbOpMauun  He
KOppeanpyeT ACHO U HeaBYCMbIC/IEHHO CHOPMYAMPOBAHHAA 06A3aHHOCTb OpPraHoB
BNIACTW PACNpPOCTPaHATb TaKylo O06WEeAOCTYMHYIO MHPOPMAUUIO B NPOAKTUBHOM
pexrMme, 3a MWCK/AOYEHWEeM Onyb/MKOBaHUA nepeyHa WHGOpPMaLMKM, NPAMO
NPesyCMOTPEHHOTO 33aKOHOM. 3aKOH He GOopMyanpyeT MNpPUHLMMNE OTKPLITOCTU
MHGOPMALMK, KOTOPbI Bbl COCTOAN B 0D6A3aHHOCTM OPraHOB BNACTM PACKPbIBATb
He TONbKO MNPAMO NPeayCMOTPEHHYHD 3aKOHOM MWHPOpMauuio, HO U byt
06LWe0CTYNHYI0 MHPOPMALMIO, HAXOAALLYIOCA B PACMOPAKEHUU COOTBETCTBYHOLLMX
OPraHOB M OTHOCALLYHOCA K UX geaTenbHocTn®,

Kpome TOro, 3aKoH COAEPXWUT HeOCTaTOMHO MMMNEPATUBHbIE YKasaHWA Ha
HeobxoAMMOCTb NpesocTaBieHna 06LwenoCcTynHON MHPOPMALUKM B PETPOAKTUBHOM
pexume, T.e. MO 3anNpocy 3aMHTEPEeCOBAHHOIO /MLA (KaK NpaBu/Io, B HEM rOBOPUTCA
0 TOM, YTO MHPOPMALMA MOIem NPeaoCTaBAATLCA Pa3NnYHbIMKM cnocobamu, a He
domicHa bbITb NpegocTaBNEHa O4HUM U3 CNocoboB).

Ewe o4HO cywecTBeHHOE 3ameuyaHue oO6LLEro xapakTepa COCTOMT B TOM, 4TO
M AeicTeylollee 3aKOHOAATeNbCTBO Pecnybauku benapycb ¥ npegnoXKeHHbIN
K PacCMOTPEHMIO NPOEKT 3aKoHa MCXoAAT M3 TOro, YTo XoTA 6a3oBoe NpaBo Ha
MHGOPMALMIO TrapaHTMPOBAHO 3aKOHOM, MNOPALOK €ro peanusaumu  [O0MKeH
pernameHTMpPOBaTbCA HOPMATMBHbLIMW MNPABOBbIMM aKTamu. [peacTaBasercsa, 4To
B8 6Gonblieit cTeneHn npuHUMNY cBobogbl MOMCKa WMHOOPMALMKM COOTBETCTBYET
NOAXOA, WMCXOAALWMI M3 TOro, YTO rpakAaHWH BrpaBe cam onpeaenatb Gopmy M

30. Mpumep MHOTO NOAXOAA MOXKHO 06HapyuTb B KOHBEHLMM CoBeTa EBponbl 0 gocTyne K opuumanbHbim
OOKYMEHTam, KoTopas B cTaTbe 10 npeanucbiBaeT opraHam BAACTM «MNO COBCTBEHHOM MHMLMATMBE U B
TEX CNyyasx, Korga 3To OnpasAaHo, NPUHMMATL HEOBXoAMMbIE MEPbI MO ONyBANKOBaHMIO OpULMANbHBIX
LOKYMEHTOB, KOTOPbIMW OHM PACMNONAratoT, B UHTEPECaX NOBbILLEHWUA OTKPLITOCTU U 3PPEKTUBHOCTU OPraHOB
ynpaBieHus 1 coaencTena MHGOPMMPOBAHHOMY BOB/IEYEHUIO HACENEHWA B fieN1a, NpeacTaBastoLme o6Lwmi
WHTepec».
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nopAAOK MOUCKa VIHd)OpmaLI,VIVI, PYKOBOACTBYACbL ULb 6a30BbIMY MUHUMANbHbIMMK
TpeboBaHNAMM, 3aKPenIeHHbIMWU HENOCPeACTBEHHO B 3aKOHE, eCAu TONbKO MHOoe
NPAMO He NPeayCMOTPEHO MMNEPATUBHbIMM HOpMamuK. Takoi nopxod, K npumepy,
peanv3oBaH B 3aKkoHogaTenbctBe Poccuiickon Pepepaumu: NYHKT 2 ctaTbun 7
depepanbHoro 3akoHa «06 obecneyeHun AocTyna K MHGOpPMaLMM O AeATENbHOCTU
roCcyfapCTBEHHbIX OPraHOB M OPraHOB MECTHOrO caMoynpasieHua» dopmyaupyet
cnepylolee npasuao: B cayvyae, ecam dopma npepoctaBneHns uHpopmauum o
0eATeNbHOCTU FrOCyAapPCTBEHHbIX OPraHOB M OPraHOB MECTHOFO CamoymnpaBiAeHUA He
YCTaHOBJ/IEHA, OHA MOXKET onpeaenATbCA 3anNpPoOCoOM NoJb30BaTeNs.

AHanM3npys CcoCTaBAAOWME MHCTUTYTa CYyObEKTMBHOrO MNpasa Ha MHPopMauMIo,
He/b3 He OTMETUTb, YTO HU AENCTBYIOWMIA 3aKOH, HU Npea/siaraemble NONPaBKK, He
bopPMYANPYIOT NPUHLMNE HEAOMYCTUMOCTU BbIACHEHMSA MPUYMH 3anpoca MHGopMaLmK.
Mexagy Tem, Kak eBponenckoe Npaso, Tak U POCCUIACKOE 3aKOHOAATENbCTBO YETKO U
HeABYCMbIC/IEHHO rapaHTUPYIOT NPaBO Ha NosiyYeHne MHPOPMaLMK BHE 3aBUCMMOCTH
OT MPUYKH, MO KOTOPbIM MHbOPMauMA 3anpatimsaeTcs.’! OTCyTCTBME 3TOrO NPUHLMNA
B 3aKoHogaTtesnbcTee Pecny6imKku Benapycb MOMET NpuMBECTM K NPOU3BOJILHOMY W
Heob0CHOBaHHOMY OrpaHMYEHMIO NPaB rpaX4aH NPaBoNpPUMEHUTEIbHbIMU OpPraHamu.

Mcxoaa w3 BbllWECKa3aHHOro, NPeACTaBAAeTCA, UYTO CYLLECTBEHHbIMW rapaHTUAMM
cBob60abl HGOPMALMUK MOTNO Bbl CTaTb 3aKPeNeHNe B 3aKOHOAATENbCTBE NPUHLMNA
OTKPBLITOCTM (MPO3payHOCTH) MHGOPMALMK O AEATENbHOCTU FOCYAAPCTBEHHbIX OPraHoOB
M OPraHOB MECTHOro CaMOoyNpPaBAEHUSA (33 UCKIIOYEHNEM CyHaEB, MPEAYCMOTPEHHbIX
3aKOHOM), C OOHOW CTOPOHbI, U GOPMYNMPOBaHWE NpaBa Ha MHOOPMaUMIO Kak
BO3MOHOCTM, B 4YWCAe MNpoYero, McKaTb MHPoOpMauMio NObIMU  3aKOHHbLIMM
cnocobamu 1 0bpawaTbcsa 3a Hel B N0boi yaobHol dopme, ecnm MHOe NPAMO He
NpeaycMOTPEHO 3aKOHOAATENbCTBOM.

PexkomeHdayuu:

1.  [ononHums nosoxeHus 3aKOHOMPOeKma, ycmaHos8ue NpuHYUn omxkpsimocmu
obwedocmynHol uHpopmayuu, obecneqyusaemsili 06930HHOCMbIO OP2AHO8
elacmu  crnocobcmsosame  pacnpocmpaHeHurw — coomsemcmeyroujeli
UHhopmayuu.

2. Obecrneyums 0ornonHUMeEbHbIE 20PAHMUU NPABA 2PAXOAH HA UHGOPMAayuro,
YCMaHOBUB MpPaso UCKAMb, 8 MOM 4ucae 3anpawiusams UHHOPMAYUo
M106bIMU 30KOHHbIMU criocobamu ¢ ebibopom aboli ydobHol ¢opmel, ecau
UHOE MPAMO He nNpedycMompeHo 3aKOHOM.

31. K npumepy, Yactb 1 ctatbn 4 KoHBeHuua CoseTa EBponbl 0 gocTyne K odpuLManbHbIM JOKYMEHTamM
rnacut: «Jlnuo, 3anpawmeatouiee opuLManbHbI LOKYMEHT, He 06A3aHO YKasbiBaTb NMPUYUHBI, MO KOTOPbIM
OHO YKeslaeT NoayYnTb AOCTYN K 3STOMY 0OULMANBHOMY AOKYMEHTY». Poccuitckuin 3akoH «06 obecneyeHumn
[0CTyna K nHbopmaLmm o AesTeNbHOCTU FroCyAapCTBEHHbIX OPraHOB M OPraHOB MECTHOTO CaMOYNPaBAEHUAY
B CTaTbe 8 rapaHTUpyeT NpaBo No/ab3oBaTens MHPopmaLmm He 060CHOBbIBaTb HEOOXOAMMOCTb NOAYYEHUA
3anpawmnsaemolrt MHPOpMaLMM O [eATe/bHOCTU OPraHOB TrOCYAAPCTBEHHOM BAAaCTM U MECTHOro
camoynpas/ieHUs, AOCTYN K KOTOPOI He OrpaHUYeH.
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3. lpedycmompemso 3aKoHoOamesbHoe 3aKpenneHue npuHyuna
Hedonycmumocmu mpebosaHuUA om 3anpawusarowezo UHpopmayuo auya
noomeepxodeHUs 060CHOBAHHOCMU MAKO20 3anpoca.

3.2. KommeHTapu1u 1 NpeanioXKeHUA K NOJI0XKeHUAM 3aKOHOMNPOEKTa, Peryinmpyowmm
3aLUTY NEPCOHA/bHbIX AAHHbIX

3aKOHOMPOEKT COAEPKUT PAL MOMOMKEHWUN, YTOYHAIOWMX NOPALOK MCMONb30BAHMA
nepcoHasibHbIX 4aHHbIX B UHPOPMALMOHHbBIX OTHOLLEHMAX. TaK, OH BK/IOYAET KaTeropuo
«nepcoHanbHble AaHHble» B MOHATUWMHbLIA annapaT 3akoHa «06 uHdopmauuuy,
MHbopmaTM3aLMM U 3almMTe MHPOPMaLMM», a TaKMKe YCTaHaB/MBAeT B KayecTse
OZHOM M3 Lenen 3aWnTbl MHGOPMALMKN KCOXPaHEHME U Hepa3sraleHne MHPopmauum
O YACTHOM XKMU3HU OU3NYECKUX UL, U MEePCOHANbHbLIX AAHHbIX, COAEPKALLMXCA B
MHPOPMALMOHHbIX cUCTEMax». HakoHel, 3aKOHOMPOEKT Noc/nefoBaTe/IbHO BHeAPsEeT
NnpaBuaO0 O MOJy4eHUM B 06A3aTENbHOM MNOPAAKE MUCbMEHHOro coracusa auua
Ha 06paboTKy ero nepcoHasibHbIX AAHHbIX, €CIM MHOE NPAMO He MPeayCMOTPEHO
3aKOHOM.

MNpeactaBnaetcas 06OCHOBAHHbBIM WM HEOBXOAMMbBbIM BK/AOYEHME B 3aKOH LENu
COXPaHeHUsA U HepasraweHMa MHOOPMALMN O YACTHOM KM3HU PUINYECKUX NULL U
nepcoHanbHbIX AaHHbIX. OHa COOTBETCTBYET CAHKLMOHMPOBAHHbLIM cTaTber 19 MMIMN
NPUHLMNAM  AO0MNYCTUMOCTM OFpaHUYeHMsA npaBa Ha MHOOPMAUMIO ANA 3alUUTbI
MHTEpPEeCcoB TPeTbuX nL,.

MonoXuTenbHbIM aCNEKTOM 3aKOHONPOEKTa ABAAETCA U TO, YTO MM YyCTaHaBAMBaeTCA
06A3aTeNbHOCTb nonyyeHnA nNUCbMeHHOro cornacnAa nuvMua Ha o6pa60TKy ero
NepCoHaNbHbIX AAHHbIX, €C/IN UHOE HE NPpeayCMOTPEHO 3aKOHOM.

OpHako HeobXoAMMO OTMETUTb, YTO YKasaHHble MOMpPaBKM MOFYT MPU3HaBaTbCA
NO3UTUBHBLIMU WCK/IIOYUTENIBHO B KOHTEKCTe Toro, B Pecnybnvke Benapycb He
CyLecTByeT AeMCTBYIOLLEro NOHOMO PEryIMPOBaHMNA BOMPOCOB, CBA3aHHbLIXCO060pPOTOM
NepcoHasibHbIX AaHHbIX. B yCNnoBUMAX cyliecTBOBaHUA NpobHesioB B 3aKOHOAATE/NbCTBE,
YPOBEHb 3aLMTbl MEPCOHa/bHbIX AAHHbIX NOHEBO/E A0/XKeH BbiTb «3aBbllWEHHbIMY,
C Tem, 4ToBbl He AONYCTUTb HapylweHUa npae M cBoHOA CyObeKTOB NepcoHasbHbIX
OaHHbIX. [lpegsioXeHHasa 3aKkoHoZaTe/leM Mepa MOMKET PacCcMaTpMBaTbCA Kak
BPEMEHHan M A0/KHA COXPaHATLCA 40 NPUHATUA 3aKOHOAATENbCTBA O NEePCOHasIbHbIX
OaHHbIX?2, OueBnAHO, YTO B yCNOBUAX pa3suTUa MKT, KoTopoe B YaCTHOCTU, NPU3BaH
yunTbiBaTb 3aKoH PB «06 MHbopMaunn, MHbopmaTM3aumm 1 3awmte MHbopMmaLnmn»
nucbMeHHana ¢opma cornacus Ha 06paboTKy MepcoHasbHbIX AaHHbIX He Bcerga
MOXKeT B6bITb AOCTYNHA, NPU3HABATLCA KOPPEKTHOM, HE Ype3MepHON 1 oTBevatoLei
TpeboBaHNAM 3aLLUTbl MHTEPECOB rpaXKaaHnHa.

32. Tpu 3TOM Ba)KHO OTMETMTb, YTO A0 ycTpaHeHus npobena B NpPaBOBOM peryanmposaHum obopota
NepcoHanbHbIX AAHHbIX, HE MOXET MPUMEHATLCA aHANIOMMA 3aKOHA WM MpPaBa, TaK Kak B COOTBETCTBMMU CO
cTaTbeit 72 3aKkoHa PB «O HOPMATMBHbLIX MPABOBbIX AaKTOB», aHA/IOMUA He MOXKET ObITb UCMO/b30BaHA «B
CNy4yae NPUBNEYEHMUA K OTBETCTBEHHOCTU, OFPAHUYEHMA NPaB U YCTAaHOBEHUA 06A3aHHOCTEN Y.
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Kak npumep nogxopa, OTIMYAtOLWLEroca OT NpPesnaraemoro peryinpoBaHus, MOXKET
6bITb NpuBEAEH NPUHLMM, CHOPMYIMPOBAHHBIN B NyHKTe 4 cTaTbM 9 poccuiicKoro
depepanbHoOro 3akoHa «O nNepcoHanbHbIX AaHHbIX». B COOTBETCTBUM C HUM,
NUCbMeEHHOE cornlacke Ha 06paboTKy NePCOHA/bHbIX AAHHbIX AONKHO ObITb NONAYYEHO
TONBbKO B C/Ay4aax, MNPAMO NPeayCMOTPEHHbIX 3aKOHOM, B OCTa/lbHbIX C/y4asax
COOTBETCTBYIOWME AENCTBUA MOFYT BbINOMHATLCA C COMIACUA MOJIYYEHHOTO B WHbIX
dbopmax, No3BONAKOWMX MNOATBEPAUTL (PaAKT COOTBETCTBYHOLLErO BONEU3BABAEHMUS.
CXOoAHbI NPUHUMM ycTaHOBAEH WM cTaTbel 8 3akoHa Pecnybamku KasaxctaH «O
NepcoHanbHbIX AAHHbIX». MYHKT 1 yKa3aHHOW CTaTbM FOBOPUT O TOM, YTO «CyObEKT
WAV ero 3aKOHHbIM npeacTaBuTeNb AaeT (0T3biBaeT) cornacue Ha cbop, 06paboTKy
NepcoHaNbHbIX AaHHbIX MUCbMEHHO UAN B Gopme 3/1EeKTPOHHOIO AOKyMeHTa nbo
MHbIM cnocobom C MNPUMEHEHMEM 3NEMEHTOB  3aWMTHbIX  AENCTBUWA, He
npoTUBOpeYaLLMX 3aKkoHoaaTeNbCTBY Pecnyb6anKku KasaxctaH».

YTO KacaeTcs BHECEHWs B 3aKOHOMPOEKT MOHATUA «MNepcoHafbHble AaHHble» (n. 1
CT. 1 3aKOHONPOEKTA), TO B KOHTEKCTE NPEANOKEHHOW AebUHUUMK, TaKoe aeilcTBue
ABNAETCA U3INLIHUM, HE HaXOAALWMMCA B JIOFMKe GOPMUPOBAHMA 3aKOHOAATENBHOMO
maccmBa Pecnybnunku Benapycb M BbIXONALWMBAKOWMM CMbICA Mpeasaraemoro B
OTHOLIEHWWN NEePCOHA/bHBIX JAHHbIX PErYIMPOBAHNA B NpUHLUMME. YKa3zaHHOe NoHATME
y)Ke MNPUCYTCTBYET B 3aKOHOAATE/IbHOM aKTe, a WMMEHHO, B 3aKkoHe Pecnybauku
Benapycb «O peructpe HaceneHua»®. PaccmaTpuBaemblit 3aKOHOMPOEKT He
BBOAMUT KaKMX-NMOO YTOYHEHUM B 3HAYEHME TEePMWHA «MNepCcOoHasibHble AaHHbIEY,
0OYCNOBNEHHBIX LENAMU  PeryinpoBaHus  MHOOPMAUMOHHbBIX OTHOLUEHWIW, npuU
3TOM AedUHULMA NPOEKTa HE3HAUYMUTENbHO OT/IMYAETCA O TOW, KOTOpaa npuBeseHa B
3akoHe «O peructpe HaceneHua». Tem cambim, B HapyweHue TpeboBaHui 3akoHa Pb
«O HOpMaTUBHbIX MPaBOBbIX akTax» (cTatbm 9, 23, 32) K HOPMOTBOPYECKOWN TEXHUKE
NPOUCXOAUT «3a[BOEHME» HOPMATMBHBIX MOMOXKEHMI, KOTOPOE MOXKET NPUBECTU K
HEKOPPEKTHOMY TOJIKOBaHMIO HOPMATUBHbIX MPABOBbIX aKTOB.

Mpy coxpaHeHWW NOAXOAa, PeasvM30BaHHOrO B MPOEKTe 3aKOHa, KaTeropwua
«MepcoHasibHble AaHHble» ByAeT TO/KOBAaTbCA KaK OTHOCALLAACA MCKAHOUYMUTENbHO K
peructpy HaceneHus. Mpu 3ToM, TaK Kak 3akoH «O perucrpe HacesneHua» ABAseTcA
CNeumanbHbIM MO OTHOWEHUO K WHOOPMAUMOHHOMY, €ro nonoxeHus 6yayt
MMETb MPUOPUTET, TO €CTb, MO CYTWU, C NMPUHATUEM MPEANAraemoro 3aKOHOMPOEKTa,
perynnpoBsaHme NepcoHabHbIX AaHHbIX HUKAK He U3MeHUTbCA. Mexay Tem, 04eBUAHO,
41O 06pPabOTKa TaKMX AaHHbIX OCYLLECTBAACTCA HE TOMbKO B Leaax GopMMpoBaHUA K
HaMoJ/IHEHWNA PerucTpa HaceleHUA WM OCyLLecTB/ieHMe TaKoW geaTesnbHoCTU TpebyeT
NO/IHOLEHHOrO NPaBOBOrO PEry/IMPOBAHUA B LLe/IAX 3aLLMTbl Npas 1 cBobog cybbekTos
NepcoHasibHbIX AaHHbIX, @ TaKMKe 3aKOHHbIX WHTepecos nuu, obpabaTbiBaromx
nepcoHasibHble AaHHble A48 SOCTUXEHUA 3aKOHHbIX Liesiei.

33. 3akoH Pecnybnukmn benapycb Ne 418-3 ot 21 utona 2008 roga «O peructpe HaceneHusa». TEKCT 3aKOHa
Ha PYCCKOM fi3blKe AOCTyneH B ceTn MHTepHeT no aapecy: http://www.pravo.by/main.aspx?guid=3871&p0
=H10800418&p2={NRPA}
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PexkomeHdayuu:

1. MUckawoyume u3 3aKOHOMpPoekma OeUHUYUID Kame2opuu «nepcoHasbHble
OaHHble» 8 npedsnoxeHHol opmynuposKe. [lpoekm OOaMEH BKAYAMb
POpMynupPosKy, Komopdas OO0AMHA CmMamoe yHusepcansbHoli 074 8cez2o
UHGOPMAYUOHHO20 30KOHOOaMesnbcmea U Ucrnosnb308amecs 6 dasvHeliwem
014 opmuposaHus nosaHoueHHol npaeoeoli 6a3el  peaysauposaHUs
omHouweHuli no nogody ucnosnb308aHUA MePCOHANbHbLIX OaHHBIX.

2. [lpedycmompems 8 cmamee 2 30KOHOMPOEKMA 8 Kayecmee [MopyyeHus
YMOAHOMOYEHHbIM ~ Op2dHaM  pa3pabomkKy U MpuHamue 3aKoHa «O
MepCcoHAMbHbLIX OGHHbLIX.

3.3. KommeHTapum 1 nNpeanoXKeHUa K NosIoXKeHUAM 3aKOHONPOeKTa O cnyxe6Hoi
MHPOPMaL MM OrpaHUUEHHOro PacNpPOCTPaHeHnn

3aKoHOMPOEeKTOM Npeanaraetcs BHecTu B 3aKoH «06 nHdopmauuun, nHbopmaTnsaumm
M 3awmTte MHbopmaumm» crtatbio 18.1, ycTaHaBAMBAIOLLYHO OCHOBbI PeryiMpoBaHua
pexuma cnyxebHoi MHOOPMAUMM OrpaHUYEHHOro pacnpocTpaHeHus. Cneayet
cornacutbcs € paspaboTuMKamMm  3aKOHOMPOEKTa, KOTopble  YyKasbiBaloT B
MoAcHUTeNbHOW 3anMMCKe K MPOEKTy, 4YTO 3aKpenseHue nopafKa OTHEeceHuA
MHPOPMALMM K CayKebHOW MHOOPMAUMKM OrpaHMYEHHOro PacMnpPOCTPaHEHWUA Ha
YPOBHE MOA33aKOHHOTO aKTa (M3gaHHoro [lpaBuTenbctBOM Pecnybivku Benapychb)
He oTBevaeT TpeboBaHMAM cTaTbl 23 KOHCTUTYUMW, B COOTBETCTBMM C KOTOPOIM
npasa M cBoboAbl MOTyT BbiTb OrpaHMYeHbl TONbKO B CAy4YanX, NPesyCMOTPEHHbIX
3aKOHOM. TaKMm 06pa3oM, BHECEHME B 3aKOH NOJIOXKEHWUI O CNYKeOHON MHPOPMALLMK
OrpaHUYEHHOro PacnpocTpaHeHMa NPUBAUKAET peryInpoBaHue B 3To 061acTH Kak K
KOHCTUTYLMOHHbIM, TaK U MeXAyHapoAHbIM CTaHAapTam (ctatba 19 MIMACMM).

TaKKe NO3UTUBHbLIM NPeaCTaBAAeTcA TO 06CTOATENLCTBO, YTO peleHne 06 oTHeCeHUn
MHGOPMALMU K OrPaHUYEHHOM NPUHUMAETCA PYKOBOAMUTENEM TOCYAAPCTBEHHOIO
opraHa. 3To 03HayaeT rapaHTUIO NPUHATUA B3BELLUEHHOMO pelleHna 06 orpaHUYeHum
goctyna K uMHbGOpmauuKM, 3a KOTOpPOEe HeceT OTBETCTBEHHOCTb KOHKpeTHoe
[OOMKHOCTHOE NLLO. PUCK NPOM3BOILHOTO M OTKPOBEHHOTO HE3aKOHHOTO OFPaHUYEHMUSA
pacnpocTpaHeHMsa MHGOPMALMUN B 3STOM KOHTEKCTE OTHOLLEHMMU CHUNKAETCA.

MpepnoxeHHOe perynMpoBaHuWe COAepKMT 6a3oBble KpUTEPUWM ANA OTHECEHUA
MHPOPMALMM K KaTeropunm  caykebHoi  mMHbOpmMaumm  OorpaHUMYeHHOro
pacnpocTpaHeHUa U npeAycmaTpuBaeT, YTO MepeyeHb CBEAEHWI, OTHOCALLMUXCA K
cnyxebHo MHPopmauuu, yteepkaaetca CoseTtom MUWHUCTPOB, AOCTYN K Takomy
nepeyHto He MOXeT BbITb orpaHuyeH. MNpeacTaBaseTca, YTO TaKoe yKasaHue LO/KHO
COAepPKaTbCA He B CNeLManibHO BBOAMMOW B 3aKOH CTaTbe, a B nepeyHe o6LienocTynHom
MHPOPMALMUK, AOCTYN K KOTOPOW HE MOXKET 6biTb orpaHuyeH (cTatbsa 16 3akoHa «06
MHPOPMaLMU, MHPOPMATMU3ALLMM U 3aLUUTE MHDOPMALUNY).
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BmecTe c Tem, peryinpoBaHune paccMaTpMBaEeMOro acrnekTa NpeacTaBaAeTcA He COBCEM
MONHbIM, TaK KaK He NO3BOMAET YCTaHOBUTb OanaHC Mexay rapaHTMen npasa Ha
MHOOPMALMIO N 3aLMTOM OBOLLECTBEHHDbIX U FOCYAAPCTBEHHbIX MHTEPECOB. YCTAaHOBMB
BO3MOXHOCTb MPU3HaHMA WHPOPMALMM  OFpaHUYEHHOM B PACMPOCTPAHEHUN,
3aKoHoZaTeNb He cHOPMYNMPOBAN Te KaTeropum MHOOPMaLMK, KOTOpble HE MOFYT
6bITb OTHECEHbl K KaTeropuu cayxebHoi (no aHanorMyHoi NoruKe, Hanpumep,
cTpouTcA CTPYKTYypa 3akoHa PB ot 19 uiona 2010 roga Ne 170-3 «O rocyaapCTBeHHbIX
CeKpeTax»).

OyeBMAHO, YTO NOMMUMO 0bLLLErO NepeyHa obLeaoCTYNHOM MHGOPMaLUUK, B AaHHOM
CNy4ae [O/KEeH MPUCYTCTBOBATb TaKMKe CneuuasnbHbl nepedyeHb MHbOpMaLum,
KOTOpas He MOMKeT ObiTb OrpaHMYeHa NpPW OTHECEHWMU K KaTeropum cayebHoW,
HO MOXeT 6blTb OTHeceHa, Hanpumep, K KaTeropuu rocyLapcTBEHHOrO CeKpeTa.
Hanpumep, CTpyKTypa opraHoB, obecneumBalolmx HaLMOHANbHYt0 6e30MacHOCTb,
MOXKET bbITb 3aCEKpeYeHa KaK rocyAapCcTBEHHbIN CEKPET, HO MHPOPMALMA O CTPYKType
WHbIX OPraHOB BN1ACTU HE MOXKET BbITb OTHECEHA K KaTeropum cnyxkebHom nHdopmaumm
OrpaHWYEHHOro pacnpocTpaHeHus. B 3Tol c€BA3M npeacTaBaseTcd HeobxoouMbIM
OOMONHUTL NONOMKeHUA cTaTbu 18.1, npeanaraeMolt K BHECEHWIO B 3aKOHOMPOEKT,
nepeyHem AaHHbIX, KOTOpble He MOryT bObiTb 3aceKkpeuyeHbl MMEHHO B KayecTee
cnyxxebHol nHdopmaunn.

PexomeHOayuu:

1. MepeHecmu u3z cmamoeu 18.1 8 cmameto 16 3akoHa «06 uHgopmayuu,
UHGOpMamu3ayuu U 30uume UHGOPMAuUU» [OA0HEHUE O MOM, 4Ymo
nepeyeHb UHGopmauuu, omHocauelica K cayxebHoli UHpopmayuu, He
Moxcem 6bimb 02PAHUYEH 8 PACIPOCMPAHEHUU.

2. fonosHums cmameto 18.1, ycmaHosus nepeyeHs UHHOPMAYUU, KOMOpPas He
moxcem 6bImb 02pPAHUYEHA 8 PACMPOCMPAHEHUU 8 Kayecmae cryxebHol.

3.4. KommeHTapun M NpegsioKeHUA K MNONOMKEHUAM 3aKOHOMPOEKTa O CocTaBe
obweaoctynHoi uHpopmauyuu.

3aKoHOMNpPOEKTOM NpeanaraeTcs paclmMpuTb nepeyeHb MHGOPMaL MK, KOTOPan ABAAETCA
06LWe0CTYNHOW U He NOANEXUT OrpaHUYeHUIo (MyTem BHECEHWA COOTBETCTBYHOLLMX
M3MeEHEeHUI B cTaTbio 16 3akoHa «06 WMHPopmMauuu, MHPOPMATM3ALMM U 3alunUTe
uHbopmaummn»). PacwmpeHue nepeyHAa oOWEAOCTYNHOM WHOOPMALUN  MOXKET
paccMaTpMBaTbCA MO3UTUBHO, TaK KaK O3HA4aeT MOBbLIWEHUA YPOBHA TrapaHTUi
peanusaumu npasa rpaxkaaH Pecnybaunku benapycb Ha MHGopmaumio.

Bmecte ¢ Tem, KaK NpeAcCTaBAsfeTcA, nepeyeHb o06LenoCTynHON WHbOopmaLmm
noaNeXuT SONOAHUTENIbBHOMY PACLUIMPEHUIO C y4eTOM TpeboBaHUIN MeKAYHAPOAHbIX
obazatenbctBPecnybamknbenapycbMTpeboBaHMI HALMOHAIbHOIO 3aKOHOAATE/IbCTBA.

B uactHocTM, cTaTba 16 3akoHa «06 WMHPopmauuu, MHPopmaTU3aLMKM W 3aluUTe
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MHbOPMALMM» YKA3bIBAET HA HEAOMYCTMMOCTb, OFPaHUYEHMA A0CTYNa K UHGOpMmaLmMm
06 sKonornyeckol o6¢cTaHoBKe. Mexay Tem, KaK YKa3blBanoChb Bbille, NPU ONUCAHUMU
06a3aTenbCcTB, NpPUHATbIX Pecnybnukoli benapycb B pamKax NpuUcOeAMHEHMA K
OpXyCcCKOM KOHBEHUMW, COCTaB 3KOMOTMYECKon WHPopMaLMM, KOTOpas A[O/KHA
6bITb MpefocTaB/ieHa rpaxkaaHam, asaseTca 6onee ob6bEMHbIM (BO BCAKOM Ciyyae,
OH chopMynnpoBaH B MeXKAyHapoaHOM aorosope 6onee NnogpobHO M YeTKo, Yem B
HauMOHaNbHOM 3aKoHodaTenbcTee). MpeacTtaBnseTcs, YTo 3pPeKTMBHOE NPUMEHEHME
YKa3aHHoOW KOHBEHLMM AOMKHO BbITb 06ecrneyeHo nyTeM NPUHATUA COOTBETCTBYIOLLLETO
HaLMOHA/IbHOTO 3aKOHOAATE/NIbCTBA, TO €CTb, B KOHKPETHOM C/ly4ae — B BUAE YTOUHEHUSA
nepeyHa ctatbu 16.

TaKxe npeacTaBafeTca HeobXoAMMbIM BHECEHME B 3aKOH NOJOMNKEHUI, B COOTBETCTBUN
C KoTopbiMu MHbOpMauma o6 Mcnonb3oBaHWUM BHOAMKETHbIX CpeacTe (oTyeTbl 06
MCNONHEHMKN BloAXeToB) He nogseskana 6bl orpaHuyeHunto. Takoe TpeboBaHMe, Kak
NpeacTaBAfeTca, KOppeanpyeT COAEpKaHUI0 NONOMNKEeHMI cTaTbl 135 KoHCTUTyuum
Pecnybnukn bBenapycb. 3ameTMm, 4YTO CXOLHOE pPeryAvpoBaHMe NpPUCYTCTBYeT
M B 3aKoHopaTenbctBe Poccuiickoit Pegepaumm: nognyHKT 3 NyHKTa 4 craTtbA 8
depepanbHOro 3akoHa «06 MHGopmaLmm, MHGOPMALMOHHBIX TEXHONOTMAX U 3aLLmTe
nHdopmaLmMmn» npegycMmatpmueaeT, cpegu MNpoyero, HegoMyCTUMOCTb OrpaHUYeHun
40CTyna K uHpopmaumm 06 ncnonb3oBaHMM BIO4KETHbIX CPeacTs.

PexomeHOayuu:

1. Pacwupume nepeyeHo obuwedocmynHoli UHGopmauuu, codepraujulica
8 cmamee 16 3akoHa «06 uHgopmayuu, UHopmamusauuu u 3aujume
UHGopmMayuu», BKMOYUB 8 He20 [OAHOE OnucCaHue 3KosnozuyecKol
UHhopmayuu, Kak mozo mpebyrom nosnoxeHua Opxycckol KoHseHyuu.

2. Pacwupums nepeuyeHb obwedocmynHoli uHgopmayuu, codepxcaujulica
8 cmamsee 16 3akoHa «06 uHgopmayuu, UHopmamusauyuu u 3aujume
UHhopmMayuu», BKAOYUB 8 He20 UHopmayuo ob ucrnonHeHuu 6r0xemos
0p2aHaMU eaacmu.

3.5. KommeHTapum U npeanoeHUs K TMONOXKEHUAM 3aKOHOMPOEKTa O
npepocTaBneHnn obweaocTynHoii UHGOpPMaLMKM Ha OCHOBaHUM o6paLyeHus.

PaccmaTtprBaeMbiM 3aKOHOMPOEKTOM CKOPPEKTUPOBaH MNOPAAOK NpeaocTaBieHus
nHbopmaLmm no obpalteHuto (ctatbs 21 3akoHa «06 MHPopmaumm, MHGOpMaTU3aLLUN
M 3awute MHOOPMALMM»). B 4YaCTHOCTM, 3aKOHOMPOEKT 3aKpennseT NpaBoO Ha
HanpaeneHve 0bpaLleHns M MoyyeHWUs OTBETa HA Hero B 3/1eKTPOHHOM dopme, a
TaK¥Ke NpeaycmaTpuBaeT OCHOBAHMWSA 4/1A OTKa3a B NPefoCTaBAEHUN MHPOPMaLUN.

MpeaaoxkeHHOe peryanpoBaHue NpeacTaBaseTcs:

a) HeAOCTAaTOYHO YETKMM U He NO3BONAIOLMM Peann3oBaTb NPaBo Ha MHGOPMaLMIO
Hag/exalmm obpasom;
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6) He CKOOPAMHMPOBAHHLIM C AEMCTBYIOLWMM 3aKOHOAATENbCTBOM Pecnybanku
benapycb.

B OTHOWEHWM NEepBOro 3aAB/AEHHOrNO Te3Wca MPeACTaBAAETCA BO3MOMKHbIM
chopmynmMpoBaTb CneayloLme aprymeHTbl.

Bo-nepBbix, NpeasioxKeHHas MPOeKTOM peaakums ctatbm 21 3akoHa «06 nHbopmaumm,
MHbopmaTU3aLMM U 3awmuTe MHPOPMaLMM» FOBOPUT O TOM, YTO MpeaocTaB/eHue
MHPOPMALIMM MOMHem OcCyLWecTBAATbCA No obpaweHuto. Mcnonb3oBaHWe TaKoM
TEPMUHONOTUN  MOMKET OblTb WCTO/IKOBAHO MPABOMNPUMEHUTEIBHBIMU  OpPraHamm
KaK npegnonaratowiee YCMOTPEHWE OpPraHoB, NpeaocTaBaAAlWMX WHPopmaLmio
no obpaweHuto. Mexay Tem, npefocTasieHue obuwenoctynHon wHdopmauum
ABnAeTcA 06A3aHHOCTLIO, KOoppecnoHaMpyowen npasy TpeboBaTb NpegocTaBneHuUA
MHbopMmaLmn.

Bo-BTOpbIX, OCHOBaHMA AN1A OTKa3a B NpefocTaBaeHmn nHbopmauumn chopmynmpoBaHsl
Taknm 06pa3om, YTO UX MPUMEHEHNE MOXKET NPUBOAMUTL K HAaPYLLEHWMIO NPaB rparKaaH
Ha nonyyeHne wWHPopmaumu. B yacTHOCTW, 3aKOHOMPOEKT npedycmaTpuBaeT
BO3MOXHOCTb OTKasaTb B MpeAocTaBieHMM WMHPOpmaLuMK, ecnu 3anpalinBaemas
uHpopmauma onybamkosaHa B8 CMU nam nHbim cnocobam pasmetyeHa B Ny6ANYHbIX
MHPOPMALIMOHHBIX pecypcax. YKasaHHbI nogxos He MoXeT ObiTb MpuU3HaH
NO3BONAIOWMM NIMLY Peann3oBaTb NPaBO Ha noayvyeHwe WMHPoOpMaLMKM, TaK Kak
baKT HaxoXaeHua AoKymeHTa (MHdopmauum) B Ny6AMYHOM OOCTyNe He O3Hadyaer
aBTOMATUYECKYO BO3MOXHOCTb HailTM ero. OpraHy, OTBevawlemy Ha 3anpoc,
OONMKHO 6bITb BMeHeHO B 06A3aHHOCTb YKasaTb /MUy, HanpaBuBLUEMY 3anpoc,
HenocpeaCcTBEHHO Ha TOT UCTOYHMK MHbOPMaLUK, Tae OHa MOXKeT 6bITb MoNyYeHa.

MMeHHO Takoi noaxog, obecneymBaoLmii MaKcMManbHO 3GGEKTUBHYIO peannsaLmio
npaBa YesoBeKa Ha JocTyn y MHGopmaLmm, Hawen B 06LLEeeBPONENCKUX LOKYMEHTAX,
a PaBHO B COMMACOBAHHbIX AOKYMEHTax rocyaapcts — yyactHukos OBCE. Hanpumep,
yKe ynomsaHyTan KoHseHuma CoeTa EBponbl 0 gocTyne K oduLManbHbIM LOKYMEHTAM
B uncne Gopm NpeaocTaBNeHNn JOCTYNA K JOKYMEHTaM, YKa3blBaeT Ha BO3MOMKHOCTb
npegocTaBuUTb AOCTYN K O0dUUMANbHOMY AOKYMEHTY, yKasas auuy, obpatusluemycs
C 3aMNpocom, Ha 0bLEeAOCTYNHbIE afbTePHATUBHbIE UCTOYHMKK. B KayecTBe npumepa
HaLMOHANbHOIO PEeryMpoBaHMAa MOXKHO npusecTM Poccuiickyto dPepepaumio, rae
MneHym BepxoBHOro cyna, pasbACHAA B CBOEM MOCTAHOBAEHUU «O6 OTKPbITOCTU U
rMacHOCTU CyA0NPON3BOACTBA M O AOCTyNe K MHbOPMaLUn O AeATeNbHOCTU CyaoB»®
HUMKECTOALLMM CyAaM NopasoK NpumeHeHna PenepanbHoro 3akoHa « 06 obecneyeHum
[0CTyna K uHpopmaumnm o aeatenbHOCTM cygoB B Poccuiickont ®epepaumn», ykasan,
yToO:

34. NMocraHosneHue MneHyma BepxosHoro Cyaa Poccuitickoin Pepepaumm ot 13 gekabpa 2012 roga Ne 35
roga Mocksa «O6 OTKPBITOCTM U I1aCHOCTU CYA0NPOU3BOACTBA U O JOCTYNE K MHPOPMALLMKU O AeATENBHOCTU
cynoB». TeKCT AOKyMeHTa AOCTYMeH Ha PYCCKOM sA3blke B ceT MHTepHeT no agpecy: http://www.
rg.ru/2012/12/19/otkritost-dok.html.
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«ec/u 3anpawmnBaemas MHbopmauma onybivKoBaHa B cpeacTBax MaccOBOWM
UHPopmaumMmM n (Man) pasmelieHa Ha oduUMaNbHbIX CaliTax CyAoB B CETU
MHTepHeT, cyabl BNpaBe He NPefoCTaBAAaTb TaKyo MHOPMaLMIo, @ OTPaHNYUTLCA
YKa3aHMeM Ha3BaHuA, AaTbl BbIXO4A W HOMepa CpeacTBa MacCOBOM
UHPopmaLMK, B KOTOpOM onyb/aMKOBaHa 3anpawmsaemans vHopmauusa, w
(nnn) anekTpoHHOro agpeca odULMANBbHOIO caliTa C YKasaHUeM CTpaHULbI, Ha
KOTOPOW pa3mellieHa 3anpalmBaemasn MHGOPMaLUaAY».

BTopoit npumep OTKasa B NpefoOCTaBAeHUM WHbOpMauun, cHOpPMYIMPOBAHHOIO
TaKMM 06pPa3oM, YTO ero NPMMeEHEeHMEe MOXKET YLWEeMAATb NPaBo Ha MHbOPMaLMIo
— C/lyyaid, Korga AOKYMEHTbI, KOMUW KOTOPbIX 3anpoLleHbl, XOTA M Haxo4AaTcs B
rocyfapCTBEeHHOM OpraHe, HO MpPWHaA/eXaT APYroMy rocyAapCTBEHHOMY OpraHy.
MpeacTaBnseTca, YTO B TaKOM C/lyyae AO/IKHO BbiTb NPOM3BEAEHO B3aMmoaencTBme
OpraHoB rocy4apCTBEHHOM BAACTU, U KONUA SOKYMEHTA A0/KHA BbITb NpeaocTaB/eHa
nuy, 3anpocusluemy ee, 6e3 ero o6palleHuns B Kakne-anmbo apyrue opraHbl. Bonpocol
MEKBeOMCTBEHHOrO B3aMMOAENCTBMA HEe AOO/KHbI MPENATCTBOBATb peanmnsaumm
npas rpakaaH Ha noaydeHve MHGopmaLmm.

HaKoHeLl,, 3aKOHOMPOEKT BK/IOYAET OTKPbITbIA NepeyeHb OCHOBAHMI O/1A OTKasa B
npesocTaBneHun MHGOPMALMM U YKa3biBAET Ha TO, YTO TaKMe OCHOBAHMSA, a PABHO
NOpAAOK MOJAaYuM M PacCMOTPEHMA OBpaLLeHWid 3a noaydyeHuem o6LWenoCTynHOM
MHGOPMALMUM ONpesensAloTcs 3aKoHOZATeNbHbIMKM akTamu Pecnybauku benapyce.
MpVYHUMMaa BO BHMMaHWe TOT ¢GaKT, uyTo 3aKoH PB «O6 obpaleHuax rpaxkgaH u
IOPUAMYECKUX NIULY COAEPMKUT pPerynmpoBaHne Bcex O06O03HaYeHHbIX BOMPOCOB,
B TOM 4YMC/le W BK/AKOYAET nepeyeHb OCHOBAHWI AO/1A OCTaBNeHMA ObpalleHui
6e3 pPacCMOTPEeHMA MO CyLLecTBy, OTAMYAIOWMINCA OT MepeyHn npeanaraemoro
3aKOHOMPOEKTOM, MOXKHO CZeNaTb BbIBOA, O TOM, YTO Npeanaraemoe peryimpoBaHue
BBOAMT AONONHUTE/IbHbIE OCHOBAHMWA ANA OTKasa B NpefocTaBAeHUN MHGOPMALMK, TO
€CTb YCTaHaB/MBaET JOMO/IHUTE/bHbIE OFPAHMYEHMA NPaBa Ha HGOPMaLMIO.

CofieprkaHWe BTOPOro Tesuca COCTOMT B TOM, YTO 3aKOHOMPOEKT He YCTaHaB/MBAET
HUKAKOro COOTHOLWEHMA ¢ 3akoHOM PB «O6 obpalleHuax rpaxKaaH v topuanyeckmx
ng», NO3TOMY TOJIKOBaHME HOPMATUBHbIX MPaBOBbIX aKTOB 6yp.eT KONNTN3NOHHbIM.
Ecnu npeanonoxuTb, YTo Npeanaraemblii 3aKOHOMPOEKT He COBMAaAaeT Mo npeameTy
perynMpoBaHuA C AeNCTBYIOWMM 3aKOHOM 06 06palleHnsaX rpaxkaaH, To ero cneayet
NPW3HaTb HEAOCTATOUYHbIM A/1A PEryIMPOBAHMA, TaK KaK OH He YCTaHaBAUBAET NOPAA0K
B3aUMOZAENCTBUA UL, 3anpaLllnBaloWmnX MHGOPMALIMIO 1 WL, ee NPeSOCTaBAALLMX,
CPOKM NpenocTaBaeHns MHGopmaumm, NopaaoK 06KanoBaHUA pelleHui o6 oTKase
npeaocTaBieHnsa MHGopmauum u T.4.
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PexkomeHdayuu:

1. YcmaHosume coomHoweHue npedaazaemo20 8 Npoekme  3aKOHA
pe2ynuposaHUsA € yxce cyujecmayrowum 8 oelicmsyrouux 3aKoH00amesnbHbIX
aKmMax 8 uensax HedonyujeHUa o2paHu4eHus Npasa 2paxcoaH Ha UHGOPMAayuo.
Ecnu KoopOuHayusa 3aKoHOOamesibHbIX AKMo8 He 6ydem npou3sedeHa,
npedcmasndemcs HeobXoOUMbIM OMKA3aMbCA OmM peodsioHeHHbIX O
BK/O4YeHUA 8 cmambto 21 3aKOHA (hOpPMYAUPOBOK, YCMAHABAUBAOWUX
OCHOBAHUA OMKA3d 0m omeema Ha 0b6paujeHuUe ¢ 3arnpPocom UHPOPMAYUU.

2. ®opmynuposKu 3AKOHOMPoOeKma, npedycMmampusaroujue OCHOBAHUA 014
o0mkasa 8 npedocmasseHuu UHopmayuu, 00ax4HbI 6bIMb CKOPPEKMUPOBAHbI
maKkum obpazom, Yymobsl He Oornycmumbe HApyweHUs npasa 2paxoaH Ha
UHGOPpMayuto 8 pesysbmame fpou38onbHO20 MOAKOBAHUA €20 MoaoMeHul
npasonpumeHUMesnbHoIMU Op2aHaMU.

3.6. KommeHTapum “ npeanoKeHUA K MNONOXKEHMAM 3aKOHOMPOeKTa O
pacnpocTpaHeHuu obueaocTynHo MHopMaLun.

HanboneenosntmBHbIMM CTOUKN3peHUAObBecneyeHANpaBaHanHPopmaL Mo rpaxkaaH
Pecnybnukun benapycb ABAAIOTCA NOMOXKEHUA 3aKOHOMPOEKTA, NpeaycmaTpuBatoLme
npeaocTaB/iieHne U pacnpocTpaHeHMe o0bLWweaoCTyNHOM MHPOPMaL MM O AeATENbHOCTH
roCcyfapCTBEHHbIX OPraHOB. 3aKOHOMPOEKT JOMNONHAET AeNCTBYOLLMIA 3aKOH, BKItOYan
B Hero TaKkylo popmy npefocTaBleHMA BO3MOXKHOCTM NOAyYeHUs WHPopmaLmy,
KaK npoBeAeHWe OTKPbITbIX 3acefaHui rocyAapCTBEHHbIM OPraHOM, a TaKe
npeaycmaTpuBas 06s3aTenbHblit MUHUMAAbHBIN 06beM MHOPMALLMK, NOSNEKALLEN
pacnpoCTpaHeHUI0 HemnocpeacTBEHHO B CAMOM rOCYapCTBEHHOM OpraHe M Ha ero
WHTEPHET canTe.

Mpr3HaBaa HEOCMOPUMbIM Nporpecc 0603HaYeHHbIX A4OMNONHEHUI 3aKOHOAATENbCTBA,
KoTopble 6yayT cnocobcTBoBaTh YyBe/AMYEHUID WHGOPMALMOHHOM MNPO3PaYHOCTU
OpraHoB BNACTU U peannsaumm Npas rpaxkaaH Ha gOCTyn K MHGOpPMaLMK, IKCNepT, Tem
He MeHee, CYMTAET HEOBXOAMMbBIM PaCLIMPUTL NepedeHb nHGoPMaLUK, NoaeNKaLLen
obasatenbHomy onyb6ankoBaHuMio. C BbICOKOW 40/1ei BEPOATHOCTU MOMKHO FOBOPUTH
O TOM, 4YTO paclUMpeHWe TaKoro nepeyHas noTpebyeT KOPPEKTUPOBKM MHbIX
3aKoHOZaTeNbHbIX aKToB Pecnybivku benapycb, O4HAKO, Kak npeacTaBnseTcs,
Takaa paboTa HeobxoaMma, TaK KaK B pesynbraTe rNacHOCTb M 3¢ eKTUBHOCTb
GYHKUMOHMPOBaHMA OPraHoB BAACTW, a PaBHO YPOBEHb O0BEPUA TPaXk4aH K HUM
CYLLEeCTBEHHO BO3PACTYT C CBA3M MOBbILEHNEM YPOBHA UX OTKPLITOCTY.

K nHdopmaLmm, KoTopyto HE06XOAMMO BKAOUYUTL B COCTAB Ny6MKyemol Ha UHTepHeT
caiTe rocy,lapCTBEHHbIX OPraHOB PEKOMEHAYETCA BKAOUYNTD:

a) TeKCTbl HOPMATUBHbIX MPABOBbLIX aKTOB, NMPUHATbIX COOTBETCTBYIOLLUM OPraHOM
(cTatbs 64 3akoHa Pecnybaunku benapycb «O HOPMaTMBHbIX MPABOBbLIX aKTaxX»);

6) NPOEKTbl HOPMATUBHBIX aKTOB, Pa3paboTaHHbIX TaKUM opraHom (cTatbu 8, 43
3akoHa Pecnybnunku benapycb «O HOPMATUBHbIX NPABOBbLIX AKTaX»);
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B) NOPALOK MOCTYNEHMUSA Ha FOCYAaPCTBEHHYIO CYKOY, 06bABAEHUA O NPOBEAEHUN
KOHKypCa Ha 3aHATUE TroCyJapCTBEHHOM AO/IKHOCTU B rOCYAapCTBEHHOM OpraHe
(ctatbs 28 3akoHa Pecnybnuku bBenapycb «O rocygapCTBeHHoOM cnyxbe B
Pecnybnuke benapycb»®®)

r) obuumanbHble 3aABAEHUA, NPECC-Pennsbl, matepuanbl npecc-KoHpepeHUnN,
CNpaBoYHble, CTaTUCTUYECKME MaTepmanbl (CTaTba 36 3akoHa Pecnybaunku benapycb
«O cpeactBax maccoBoi MHGopMaLUn»3®).

Momnmo ¢GopmMMpPOBaHMA CNUCKa MHPopmMauMM obs3aTeNbHOW ANA pasmeLLeHus
Ha WHTepHeT caiiTe rocyAapCTBEHHOrO OpraHa, B 3aKOH LLenecoobpasHo BHeCTU
HeKkoTopble 6a3oBble TPebOBaHWA K KayecTBy NpeaocTaBieHna MHoopmauumn u ee
CBOEBPEMEHHOCTU. MHbOopMauma [OOMKHA pasmMelwaTbCs B BUAE KOMMbIOTEPHbIX
dalinoB, COBMECTMMbIX CHanbonee pacnpoCTpaHeHHbIMM ONEePaLMOHHbIMU CUCTEMAMM
M nporpaMmmHbiM obecneyeHnem, MHGOPMALMA AOMKHA MOCTOAHHO OBHOBAATLCA
N NoaAepKMBaTbCA B aKTyasJIbHOM COCTOSHUW. MpeanoytmutensHo chopmupoBaTb
6a30Bble NPUHUMMDbI B 3aKOHE, Pa3BMBanA X B NOA3aKOHHOM PEryanpoBaHuu.

PexkomeHdayuu:

1. Pacwupume nepevyeHb uH@oOpMayuu, obsa3amenvHol K pasmMeweHuro Ha
MHmepHem calimax op2aHo8 eaacmu 8 coomeemcmeuu ¢ npeodsioxeHHbIMU
peKomeHOayuAMU.

2. [pedycmompems 8 30KOHe OCHOBHble MpebosaHus K hopme npedcmasneHus
U no00epaHU0 aKmyasnabHOCMU UH@opmayuu o6 opzaHax eaacmu 8
UHmepHeme.

35. 3akoH Pecnybnunkn Benapycb ot 14 nioHa 2003 roga Ne 204-3 «O rocyaapcTBeHHOM cnybe B Pecnybnnke
Benapycb». TEKCT 3aKOHa Ha PYCCKOM A3blKe AOCTYNeH B ceTn MHTepHeT no agpecy: http://www.pravo.by/
main.aspx?guid=3871&p2=2/953

36. 3akoH Pecnybnunku benapycb ot 17 uions 2008 roga Ne 427-3 «O cpeacTBax MaccoBol MHGOPMaLUmny».
TeKcT 3aKoHa Ha PYCCKOM fA3bIKe LOCTYNeH B ceTn MHTepHeT no agpecy: http://www.pravo.by/main.aspx?gu
id=3871&p0=h10800427&p2={NRPA}
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KOMMEHTAPUI K YKA3Y MPE3UAEHTA PECMYB/INKW BENAPYCb «O
BHECEHUM AOMNONHEHUA U U3MEHEHUA B HEKOTOPBIE YKA3bI
NPE3UAEHTA PECNYB/INKU BENNAPYCb» OT 7 OKTABPA 2013 FOA Ne
465

MoarotoBneHo AOmutprem [lonoBaHOBOM, 3KcneptomM  WMHcTUTYyTa  npobnem
MHPOpPMaLMOHHOrO NpaBa (r. MocKBa), pyKoBoAUTeNEM OPUANYECKOTO AenapTameHTa
OAO «BebTB» (r. Mockea), no 3aka3y biopo Mpeacrasutens OBCE no Bonpocam
cBoboabl cpeacTs maccoBon MHGoOpmauum

2013

CoaepxaHue

Pe3tome, KpaTKoe M3n0KeHMe peKoMeHaaLNiM

BeeneHune

1. MexayHapogHble CTaHAapTbl B obnactM npasBa Ha MHbOpMAUMIO, BKAOYAA
Tpeb0oBaHUA K BO3MOHbIM OrpaHMYEHUAM TaKoro npasa

1.1. 3Ha4yeHMe cBObOAbI BbIPAXKEHNA MHEHMA M NpaBa Ha MHGopmaLmio

1.2. OrpaHuyeHus ceoboabl BbipaXKeHUss MHEHWUA U NpaBa HAa MHPOPMALMIO

1.3. Perynuposanue geatensHoctn CMU

2. AHanu3 HopMm 3aKoHoaaTenbcTBa Pecnybankun benapycob o ceoboge MHbopmaumm,
neyatm u BewaTenbHou AeAatenbHocTU. OnucaHMe peryinpoBaHUA aHaNOTMYHbIX
NPaBOOTHOLWIEHWNI B APYrMX rocygapcraax ydacTHMKax OBCE

3. AHanu3 YKasa lNpesungeHta Pecnybnaunkn Benapycb «O BHECEHUM LOMNOSHEHUIN U
M3MEHEHUI B HEKOTOpble yKasbl Mpe3sngeHTa Pecnybanku Benapycb» oT 7 OKTAbpA
2013 ropga Ne 465

3.1. O6buwme 3ameyaHUsA U1 KOMMEHTapUK

3.2. KOMMeHTapuuM U1 nNpeasioKeHUs K MNONOXKEHUAM YKasza, peryivpyowmm
NNUEH3MPOBaHMe BeLLLaHUA

3.3. KoMMeHTapuuM U1 npeasioKeHUa K MNONOXKEHUAM YKasza, peryivpyowmm
NnueH3MpoBaHMe nonmrpadpuyeckon AeaTelbHOCTU

PE3IOME, KPATKOE U3/10KEHUE PEKOMEHAALINIA

MpoBenA aHanM3 NONOXKEHUIM NpeaocTaBaeHHOro Ykasa «O BHECEHUN JONONHEHUI U
M3MEHEeHMUI B HeKoTopble yKasbl Mpe3unaeHTa Pecnybamkmn benapycb» o1 7 okTA6psa 2013
rofia, KOTopble MOryT 3aTparMBaTb NPaBo Ha MHOOPMALMIO, B KOHTEKCTE MONOXKEHUN
MeXayHapoaHbix gorosopos, KoHcTuTyuumn Pecnybnuku Benapycb, Aeictaytoliero
HALUMOHaNbHOrO 3aKOHOAATE/NbCTBA, @ PABHO MPAKTUKK, CYLLECTBYHOLLEW B APYrux
rocygapcrBax - yyactHuMKax OBCE, 3KcnepT npuxoamut K cheayowemy obliemy
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3akntoyeHnto. Mpeanaraemoe perynivposaHne B chepe NULEH3UPOBAHUA BELLAHUA
bopmmpyeT ynopagoueHHYo cuCTeMy peryiMpoBaHna OTHOLWEHWU B cdepe obopoTa
MHbOPMaALLUK, UCMOIb3YA MHCTPYMEHTbI, KOTOpble ABNAOTCA bonee TPaANULMOHHBIMMU
Ans cootsetcTBylolWwel chepbl. Tem cambiM, C TOYKM 3PEHUA WCMO/b30BaHWA
WMHCTPYMEHTapWsA, paccMaTpuMBaemMblii HOPMATWMBHBIA aKT CO3f4aeT yCcnoBus A/A
peasv3auMn Npas rpa)kgaH MO CPaBHEHWUIO C CyLLECTBOBAaBWMMW A0 BBEAEHUA
peryivpoBaHus.

OCHOBHbIM HEZ0CTaTKOM PacCMATPUBAEMOTO AOKYMEHTA CleayeT Npu3HaTb Haanume
NOJIOXKEHWUI, KOTOpble BBOAAT HECOPA3MepPHble OrpaHUYeHus cBO6OAbI BbipaXKeHMs
MHEHWA M npaBa Ha MHPOpMauuMio. ITO, B OCOBEHHOCTM, OTHOCUTCA K mpoueaype
NNUEH3MPOBaHMA NoAUrpadryecKkom AeaTeIbHOCTH, Cam GaKT CyLLeCTBOBAHMA KOTOPOW
He MOXKeT 6bITb MPU3HAH COOTBETCTBYIOWMM MEXKAYHAaPOAHbIM CTaHAAPTaM, a PaBHO
K OTAE/NbHbIM acNeKTam NNLEH3MPOBAHUA BeLLATeIbHON AeATe/IbHOCTU, CYLLECTBEHHO
OrPaHMYMBAIOLLMM BO3MOMXKHOCTU Peasn3aLmm npas cybbekToB IMLEH3UPOBAHMA.

MpeanoKeHHble pPEeKOMEHZAUMM HamnpasieHbl Ha W3MEHeHWe W  [OoMo/HeHue
[OKYMEHTA B LLeIAX NOBbILWEHWA YPOBHA rapaHTuii ceoboabl MaccoBon MHGOpMaLmMm

npu peryanpoBaHuM Npas 1 cBo60L YeNOBEKA U FrpaXKAaHUHa.

B KayecTBe OCHOBHbIX PEKOMEHZALMI IKCNepT npeanaraer:

. MepeiTM K peryanpoBaHWUI0 OCHOBHbLIX BOMPOCOB JULEH3UPOBAHMSA
OTAEeNbHbIX BWAOB AOEATENbHOCTM 3akoHamu Pecnybavku bBenapycb ¢
BO3MOXHOCTbIO A€Ta/IbHOrO PeryMpoBaHMA NopaaKka peannsaumu npoueayp
3aKOHOAATENbHbIMW aKTamMM, NMPUHATLIMU B Pa3BUTUE 3aKOHOB.

. M3bATb M3  3aKoHogaTenbctBa TpeboBaHME O  MNOATBEPNKAEHWUM
KBaAndUKauMM NuuUa, OTBETCTBEHHOro 3a BewaHue. OHM  moryT 6biTb
nepecmoTpeHbl U YyCTaHOBAEHbI B 060CHOBaHHOM 06beme; 04HaKOo 06A3aHHOCTb
NMUA, OTBETCTBEHHOrO 3a BellaHWe, CAAaBaTb KBAaAMOMKALMOHHBIA 3K3aMeH
JNIMUEH3MPYIOLWEMY OpraHy AOMKHO BbiTb OTMEHEHO KaK co3AatoLiee peanbHyto
M HenocpeacTBEHHYH Yrpo3y peannsaumm cBobofbl BbIPAXKEHUA MHEHWUA U
yCTaHaBAMBAlOLLEE NPEeANOCbINKN ANA BBEAEHUSA LEH3YPbI.

. M3bATb U3 3aKOHOAATE/IbCTBA B KaUecTBe onpeaeneHuns rpyboro HapyleHus
3aKOHOAATeNbCTBA, JIMLEH3NOHHbIX TPeboBaHWU U YCNOBUIA OCYLECTBAEHUE
NMUEH3NPYEMON  OeATeNbHOCTM B UeNsAX, NPOTMBOPEYalmX MUHTepecam
Pecnybnunku benapycb. Takoe onpeaeneHue He MOXKET NMPUMEHATLCA, TaK Kak
3TO CO34acCT Yrpo3y HenponopLMOHaNbHOIO U HEOBOCHOBAHHOTO OrpaHUYeHUs
cBo60abl BbIPaXKEHUSA MHEHUA.
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J BBecTu B 3aKOHOAATENICTBO HOPMbI, CO34atoLLMe NOAHbIE U JOCTAaTOYHbIE
rapaHTum gns cBob60Abl BbipaXKEHMA MHEHWUA U PacnpoCcTpaHeHnsa MHopmMaLLmMn
NpW OCYLECTBNEHUN BeLLaTe/IbHOM AeATeNbHOCTU, @ WUMEHHO: YCTaHOBWUTb
OUKCMPOBAHHbLIM N HACKOJIbKO BO3MOXHO MAaKCMMa/ibHO MPOAOKUTENbHbIN
CPOK AEWCTBUA  NIMLEH3MM, NPesycMOTPeTb MPOCTYD U MNPO3payHyto
npoueaypy nNpoA/seHUs NULEH3UM, 3aMEHUTb agMWHUCTPATUMBHBIN MNOPAAOK
NPUOCTAHOB/IEHUA N NPEKPALLEHUA AENCTBUA NULLEH3UU, CYAEOHBbIM.

. OTKasaTbCA OT NIMLLEH3MOHHOM NpoLLeAypbl KOHTPOAA 3a NoAUrpadUYecKoit
OeATeNbHOCTbIO, BBECTM  BMECTO Hee  06s3aTenbHoe  yBeAOMJieHMe
NoAUrpaduUYecKMMM  OPraHM3aLMsMM  KOHTPO/IMPYIOLLEro  opraHa o6
OCYLLECTB/IEHMM COOTBETCTBYIOLLEN AEATENbHOCTY.

BBEAEHUE

Hactoslee wuccnegoBaHMe CcoAepXuUT aHanus Ykasa [pe3sunpeHta Pecnybauku
Benapycb «O BHeCEHUU JOMNONHEHWUIA N U3SMEHEHWUI B HEKOTOpPbIe YKasbl MNpe3ungeHTa
Pecnybnukn Benapycb» (fanee TakkKe WMMeHyemMoro «YKas») B KOHTEKCTe
OeNCTBYIOWEr0 KOHCTUTYLIMOHHO-NPABOBOrO PEeryiMpoBaHuA, 3aKOHOAATeNbCTBA O
MaccoBoi MHPOpMaLMK,! a TaKKe MeXAYHAapOoAHbIX HOPM O CBOBOAE BbIparKeHUn
MHEHUIN N BO3MOMHbIX C/ly4asnX OrpaHUYeHUs Takol cBobobl, @ PaBHO NPaKTUKK,
CYLLLECTBYHOLLENM B APYrMX rocyaapcTBax - yyacTHuKax OBCE.

PaccmaTpuBaembiii yKas b6bl1 NPUHAT B pamKkax pedopmbl 3aKOHOAATENbCTBA
O BelWaHuu, a TaKkke 06 OocywecTBAeHUN nonurpaduyeckor M uU3gaTenbCKon
[eAaTenbHocTU. NoABNEHMI0O HOPMATUBHOIO aKTa NpeaLwecTBOBaN0 MPUHATUE 3aKOHa
«06 n3patenbckom gene B Pecnybnnke benapycb» ot 29 aekabps 2012 roga.

YKa3, TakMm 06pa3om, ABAAETCA OAHMM W3 MCTOYHWMKOB MNpPaBa, OMNpeaenAtomx
peanusaumio rpaxgaHamu Pecnybauku Benapycb npaBa Ha MHPOPMaUMIO B YacTu
M3roTOB/NEHMA MNEYaTHOM MHOPOPMALMOHHOW NPOAYKUMM W pacnpocTpaHeHus
MaccoBoi MHGOPMALMU NOCPEACTBOM BELLAHMA.

Paspgen 1 HacToAwero nccnefoBaHMA NOCBALWLEH MeXAyHapoaHbIMm obAszaTenbcTBamM
PeCI'Iy6J'IVIKM benapycb B obnactn npas 4YesioBeKa, B HeM TaKXe Wun3narakoTca
mMmexayHapoaHble CTaHAapTbl, Kacakouwueca npaBa Ha VIHCbOpMaLI,M}O, a TaKXe
pPacCMaTpmnBalOTCA BOMPOCblI OrpaHn4eHnA 0603Ha4YeHHOro npasa B UENAX 3alluUTbl
UHbIX LLEHHOCTEVI.

YKa3aHHble CTaHAapTbl YCTAHOBNEHbl B MeXAyHapoAHOM Mpase, B TOM 4yucne B
MeXayHapoaHOM MaKTe O rPaXAaHCKMX W MOAUTMYECKUX MnpaBax, B pPas/INYHbIX

1. UccnepoBanncb TEKCTbl 3aKOHOB, HOPMATMBHO-MPaBOBbIX akToB Pecnybnnku Benapycb M YKasa Ha
PYCcCKOM f3blKe.
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COMNALLEHNAX U pelleHnax, NPUHATbIX B pamkax OBCE n OOH, cTopoHOW KOTOpbIX
asnaetca benapycb. OHM cogeprKaTca B peKOMeHAATe/IbHbIX aKTax MeXAyHapoaHbIX
OpraHusaunin U UX YNOSHOMOYEHHbIX OPraHOB, PELUEHUAX MEXAYHAPOAHbIX CyA0B
no npaBam YenoBeKa, B 3aABNEHUAX NPeaCTaBUTENeN MeXAyHAaPOAHbIX OPraHoB U
OpraHu3auui, a TakKe B KOHCTUTYLMOHHOM MpaBe B YacTW UCCeA0BaHMA BONPOCOB
cB060AbI BblpaXKeHNa MHEHMA.

B pasgene 2 wuccnefoBaHWA  NPOBeAEHO  MUcciefoBaHWMe  OeWCTBYHOWLERO
3aKoHoaaTenbcTBa Pecnybnukn benapycb Ha npeameTt perynuposaHua cBoboapl
NMOWMCKa, PAacNpPOCTPAHEHMSA U NOSYHEHUA MACCOBOM MHPOPMaLMK, @ paBHO NPMBOAATCA
npPUMepbl MPAKTUKU PEeryiMpoBaHMA CXOAHbIX MPaBOOTHOLWEHWI B roCyAapCcTBax-
yyacTtHmKax OBCE.

B pasgene 3 coAepKWUTCA aHaNM3 MONOMEHWN yKa3a C y4eTOM BbllUeyKa3aHHbIX
CTaHAAPTOB, MeCTa YKas3a B CTPYKType 3aKoHogaTenbctBa Pecnyb6avku benapycb, u
M3N0XEeHbl 3aMeyaHMA B OTHOLUEHUW 3TOro AOKyMeHTa. PekomeHpauuwm paspgena
OCHOBaHbI Ha MPUHLUMMNAX MeXAyHapoAHOro npasa, NPakTUKe rocyAapCcTB-y4acTHUKOB
OBCE, y4uTbIBaAlOT CUCTEMY KOHCTUTYLMOHHO-MPABOBOrO PeryiMpoBaHMA MacCcoBO-
MHPOPMALMOHHbIX OTHOLEHWUI PecnybnmKkn benapycb U cogepKaTt npesioKeHus no
COBEpPLUEHCTBOBAHWIO HOPMATMBHOIO NPaBOBOrO aKTa.

1. MEXAYHAPOAHbIE CTAHAAPTbl B OBJIACTU NMPABA HA UHPOPMALMIO,
BK/TIO4YAA TPEBOBAHNA K BO3MOXHbIM OrPAHUYEHUAM TAKOIO MPABA

1.1. 3HaueHue cB060AbI BbIparKeHMA MHEHUA U NpaBa Ha UHPOPMaLMIO

MpaBo Ha cBob6oAy BbIPAKEHUSA MHEHWA MPU3HAETCA OAHMM U3 BaKHEWLWX Npas
yenoseka. OHO WMeeT OCHOBOMOANArawlee 3HavyeHWe AaA GYHKUMOHUMPOBAHUA
LEMOKpaTUK, ABAAETCA HeobXOAMMbIM YCNOBMEM OCYLLECTBAEHWUA APYrUX Npas
M camo no cebe npeacTaBNfeT HEOTbEM/IEMYH COCTABAAIOLLYK Yen0BEYECKOro
[OCTOMHCTBA. Bceobuias geknapauna npas yesnoBeka (oanee umeHyemas «BAMY»),2
OCHOBOMONAralWMn  AOKYMEHT O MpaBax 4YenoBeKa, MNPUHATbIN [eHepanbHOM
Accambneei OpraHusaumm O6veanHeHHbIX Haumii B 1948 roay, B ctatbe 19 3awmuiaet
npaBo Ha MHpopmaumto cnegyowmum obpasom:

«Kaxpablii yenosek MmeeT Npaso Ha csoboay ybexapeHuin n Ha csobogHoe
Bblpa)keHMe Mx; 3TO MNpaBO BKAOYaeT cBoboay 6ecnpenaTcTBEHHO
npuaepxmneaTbca cBomx ybexgeHuin un csobogy wWcKaTb, noayyaTb W
pacnpocTpaHAaTb MHGOPMALMIO M naeu 1obbiMU CPEACTBAMMN U HE3ABUCUMO OT
rOCy4apCTBEHHbIX FPaHMLY.

2. Bceoblwan aeknapaums npas yenoseka. NpuHaTta pesontoumei 217 A (11l) feHepanbHoi Accambnen OOH
ot 10 aekabpsa 1948 roga, CM. NONHbIN 0ODULMATBHbIN TEKCT Ha PYCCKOM A3blKe Ha caitte OOH: http://www.
un.org/ru/documents/decl_conv/declarations/declhr.shtml
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MeXayHapoaHbIA  MAKT O TPaXAaHCKUX U MONUTUYECKUX MpaBax (panee
umeHyemblit « MIMIMM»)® — norosop, UMelOLWMIH 06A3aTENBHYIO HOPUONYECKYIO CUITY,
patTndunLMpoBaHHbIi Pecnybnmkon benapycb 1 BCTYNUBLLUMIA B cUAy AnA pecnybamkm
03 aHBapa 1976 roga,* rapaHTUMpyeT NpaBo Ha MHbopMaumio B GOPMyINpPOBKe, BECbMa
6nun3kom kK BAMY, Takxe B cTatbe 19:

«1. Kaxablit yenosek nmeeT npaso 6ecnpensaTcTBEHHO NPUAEPKMBATLCA CBOUX
MHEHUN.

2. Kaxaplit YenoBek MmeeT NpaBo Ha cBo60AHOE BbipaskeHWe CBOEro MHEHMUS;
3TO NpaBo BK/OYaeT cBO6OAY WMCKaTb, MOMYYaTb M PACMPOCTPAHATb BCAKOrO
poAa MHGOPMaLMIO U UOEMN, HE3ABMCUMO OT rOCYAaPCTBEHHbIX FPaHUL, YCTHO,
NMCbMEHHO WM NOCPEACTBOM NeYaTh AU XYL0XKEeCTBEHHbIX GOPM BbiparkeHus,
WM MHbIMKM cnocobamm No cBoemy BbliBopYy.

3. Nonb3oBaHWe NPeayCMOTPEHHbIMU B NYHKTE 2 HACTOALLEN CTaTbW NpaBamm
HanaraeT ocobble 06A3aHHOCTM M 0COBYI0 OTBETCTBEHHOCTb. OHO MOXKeT
6bITb, CNef0BaTENLHO, CONPSAMXKEHO C HEKOTOPLIMWU OFPAHUYEHUAMM, KOTOPbIE,
OZHAKO, AO/KHbI BbITb YCTAHOB/IEHbI 3aKOHOM U ABAATHCA HEOOXOANMbBIMU:

a) ANA yBaXKEHWA NPaB U penyTaLumm Apyrux AuL;

b) ona oxpaHbl rocyaapcTBeHHoM 6e3onacHOCTH, 06LLLEeCTBEHHOrO NopAaKa,
30,0POBbS UM HPABCTBEHHOCTU HACEEHUA».

Ctatba 8 KoHctutyumumn Pecnybnvkn benapycb BKAKOYAET MeEXKAYHapOLHO-NPaBoOBble
0653aTeNbCcTBa B CUCTEMY HALMOHAIbHOTO NpPaBga:

«Pecnybnunka benapycb npusHaeT NpUMopuTeT O6LENPU3HAHHbBIX NPUHLMNOB
MeXKAyHapoAHOro npasa v obecneymBaeT COOTBETCTBME MM 3aKOHOAATE/IbCTBaY.

YacTb 3 yKa3aHHOM CTaTbM FOBOPUT O TOM, YTO:

«He ponyckaetca 3ak/loyeHMe MeXAyHapoaHbIX [AO0roBOpoB, KOTOpble
npoTmMBopeyaTt KOHCTUTYL MUY

CraTba 21 ocHOBHOroO 3aKoHa Pecnybaunku benapycb NpoBo3rnallaeT cieaytoLlee:

«locypapcTBorapaHTMpyeTnpasauncBoboabl rpaxkaaH benapycu,3akpenneHHble
B KOHCTUTyuMM, 3aKoHax W  NpPeayCMOTPEHHble  MEXAYHAapPOLHbIMM
06a3aTeNbCTBaMM rOCYAaPCTBA».

B cooTtBeTcTBUM co cTaTbelr 7 3akoHa Pecnybnvku Benapycb «O HOpMaTUBHbBIX

3. MeAyHapoAHbI MaKT O rparKAAHCKUX UM MOAUTUYECKUX NpaBax. MpuHAT pesontoumeit 2200 A (XXI)
leHepanbHoOW Accambnen ot 16 aekabpa 1966 roga. Bctynun B cuny 23 mapTta 1976 roga. Cm. nosHbIn
odULMaNbHBIA TEKCT Ha PYCCKOM A3bike Ha caite OOH: http://www.un.org/russian/documen/convents/
pactpol.htm.

4. PatudmumposaH Ykasom MNpesnanyma BepxosHoro Coseta Pecny6ivku benapycb ot 5 oktabpa 1973
roga «O patudukaumm MexayHapoaHOro Nakta 06 SKOHOMUYECKUX, COLMABHBIX U KY/IbTYPHbIX NpaBax u
MexAyHapoAHOro NakTa o rpaxgaHCKMX U NONUTUYECKUX NPaBax».
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NpaBoBbIX aKTax Pecnybauku benapycb»,® 04HMM M3 NPUHLMNOB HOPMOTBOPYECKOM
peatenbHocTM B Pecnybnunke sasnsetca npuopuTeT obLenpusHaHHbIX NPUHLMMIOB
MexayHapoaHoro npasa. Crated 20 0603Ha4yeHHOro 3aKoOHa BK/OYAET HOPMbI
MEXKAYHapoaHOro npasa B COCTaB 3aKoHogaTenbctBa Pecnybaunku benapycb. Takue
HOPMbI NPUMEHAKTCA HenocpeacTBeHHO, ecin U3 NONOXKEHUN MeXAYHapPOoAHbIX
dKTOB He cneayeT, 4To ANAa UX NnpumMmeHeHuA HEO6XO,CI,VIMO NPUHATUE HAaUMOHaA/IbHbIX
3aKOHOAATENbHbIX AaKTOB.

3akoH Pecnybaukun Benapycb «O cpepctBax maccoBo MHPopmauuu»® B cTaTbe 2
YCTAHABNMBAET MNPaBUIO NPUOPUTETA MEXKAYHAPOAHbIX [OrOBOPOB pecnybauKy,
KOTOpble NoANeKaT NPUMEHEHMIO, eCIU UX MONOXKEHMA NPOTUBOPEYaT 0603HaYeHHOMY
33KOHY.

CB0o604a BbIpaXeHUA MHEHUA TrapaHTUPYeTCA W PasNMYHbIMKM  JOKYMEHTaMMu
OBCE, cornacMe ¢ KoOTOopbiMM  Bblpasuna benapycb, CTaB rocyaapcTBOm-
YYaCTHUMKOM opraHmsaumm 30 AHBaps 1992 roaa, TakKMMKU KaK 3aKNouUTENbHbIN
aKT 0bLLEeBPONENCKOr0 COBELaHUA B XeNbCUHKM,” 3aKNHOUUTE/IbHBIN [AOKYMEHT
KoneHrareHckoro coselwaHusa KoHdpepeHunn OBCE no yenoBeyeckomy MamepeHuio,?
MapwKcKasa xapTus, cornacoBaHHas B 1990 rogy,® [leknapauus BCTPEUYM HA BbICLLEM
ypoBHe B pamkax OBCE B Ctambyne.®

I'IameCKaﬂ XapTuA, B HaCTHOCTU, TNaCUT.

«[leMoKpaTna ABNAETCA Hauydlen rapaHTuen csobogbl BbipaXKeHUsa cBOero
MHEHMS, TepPNMMOCTM MO OTHOLUEHUIO KO BCem rpynnam B obuiectse W
paBeHCTBA BO3MOXHOCTEM A/1A KaXKA0ro YesioBeKa... Mbl NoATBep:KAAEM, UYTO
6e3 Kakon-TMbo ANCKPUMMHALMN KaxKablii YeNOBEK MMEET NpaBo Ha cBoboay
MbIC/IN, COBECTU, PENUTUN N YBexaeHN I, CBOOOAY BblpayKeHUA CBOEro MHEHMUS,
csoboay accoumaumm U MUpPHbIX cobpaHuii, ceoboay nepeasuxKeHus (...)».

AHanorvyHoe 3asBneHue coaeputca B CTamby/nbCKOM XapTum eBponencKom

5. 3aKkoH Pecnybnuku benapycb ot 10 aHBaps 2000 roga Ne 361-3 «O HOPMATMBHbIX MPaBOBbIX AKTax
Pecnybaunku Benapycb». TEeKCT 3aKOHa Ha PYCCKOM s3blKe AOCTyneH B cetu MHTepHeT no agpecy: http://
www.pravo.by/main.aspx?guid=3871&p0=H10000361

6. 3akoH Pecnybauku Benapycb ot 17 uions 2008 roga Ne 427-3 «O cpeactBax MaccoBoi MHGOpMaLumny».
TeKcT 3aKoHa Ha PyCCKOM fA3blKe JOCTyneH B cetu MHTepHeT no agpecy: http://www.pravo.by/main.aspx?gu
id=3871&p0=h10800427&p2={NRPA}

7. 3akntountenpHbli akT CoBeltaHus No 6e30nacHOCTU U coTpyaHuYecTBy B EBpone, XenbcuHKku, 1 asryct
1975 roga. TeKCT aKkTa JOCTyrNeH Ha PyccKom A3bike Ha caiite OBCE no agpecy: http://www.osce.org/ru/
mc/39505?download=true.

8. KoneHrareHcKkoe coBelaHne KoHpepeHunmn OBCE no yenoseyeckomy nsmepenuto, ntodb 1990 roga. Cm.,
B YacTHOCTW, NyHKTbl 9.1 1 10.1, 10.2. JOKyMeHT JOCTyNeH Ha PycCKOM A3blke Ha caiTte OBCE no agpecy:
http://www.osce.org/node/14305

9. MapuKckan xapTua ans Hosol EBponbl. Bctpeya Ha Bbicwem yposHe B pamkax OBCE, Hosabpb 1990 roga.
CM. Ha pyccKom s13. Ha caitte OBCE: http://www.osce.org/node/39520.

10. BcTtpeva Ha Bbiclwem yposHe B pamkax OBCE B Ctambyne, 1999 roa, nyHKT 27. CM. TaK¥Ke NyHKT 26
XapTun eBponeiickon 6€30nacHOCTN, NPUHATON Ha TOWM ¥Ke BCTpeye. TEKCT Ha PYCCKOM A3blKe AOCTyneH B
ceTn UHTepHeT no agpecy: http://kze.docdat.com/docs/407/index-474747 .html
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6e3onacHoctn OBCE:

MblI [rocyaapcTBa-y4acTHMKM] BHOBb NOATBEPKAAEM 3HAaYEHWE HE3aBUCUMbIX CPeacTB
maccosoi MHbopmaumm m cBoboAHOrO NOTOKA WMHPOPMaLMM, a TaKkKe [OCTyna
06uecTBeHHOCTU K MHPopMauum. Mbl 0ba3yemca NPUHATL BCe HEOOXOANMbIE Mepbl 411
obecneyeHMA OCHOBHbIX YC/1I0BUI 415 PYHKLMOHUPOBAHMA CBOHOAHbBIX U HE3aBUCUMBbIX
CMW 1 6ecnpenATCTBEHHOIrO TPAHCFPAHUYHOMO M BHYTPUIOCYAaPCTBEHHOIO MOTOKA
MHPOPMALMM, KOTOPbIM Mbl PacCMaTpMBaeM KaK CYLECTBEHHYIO COCTaBAAIOLLYHO
ntoboro femokpaTnyeckoro, cBO604HOroO M OTKPLITOro 0b6LLecTBa

Mockosckoe cosewaHe KoHbepeHumm OBCE no 4yenoBevyeckomy MW3MepeHUto
COrnacuiocb C Tem, 4YTo «He3daBucumble CMW aBnAlOTCA HeoTbemMaemMol 4acTbio
cBOOOAHOrO M OTKPbLITOrO 06LWEeCTBA M MOAOTYETHBIX CUCTEM YNpPABJAEHUA U UMET
0c060€e 3HaYeHMe 417 3aLWMUTbl TPaBYEN0BEKA M OCHOBHbIX CBOBOAY, a TaKKe YTo tobble
OrpaHnYeHuns npasa Ha cBoboAy BblpaXKeHUs MHEHWUWN AO0/XKHbl YCTAHABAMBATLCA «B
COOTBETCTBUU C MEXKAYHAPOAHBIMU HOpMaMm». 1

NTOroBbii 4OKYMEHT BeHcKoM BcTpeun 1986 npeactaButenelt rocyaapcrs-y4acTHMKOB
CosellaHua no 6e30nacHOCTU U coTpyaHUYecTBy B EBpone, cocTosBlIENCA Ha OCHOBE
NONOXEHUM 3aKNOUYUTENBHOIO aKTa, OTHOCALMXCA K AaZibHEWLMM Laram nocne
CoBewaHuna,'? B YaCTHOCTKU, NPOBO3rNalIaeT cneaylowme NpUHLMNbI obecneyeHus
rocyzapcTBaMu npasa Ha MHGopmaumio:

«(34) OHun <locypapcTBa-yyacTHUKK> ByayT NpoJonKaTb mpuaarate ycuaua
C LeNbio COAeNCTBOBATb MOCTOAHHOMY PaCLUMPEHUI0 3HAHUIKA U MOHUMAHMIO
YKM3HWU B UX rOCYAapCTBax, TeM CaMbIiM CNOCOBCTBYA POCTY JOBEPUA MEKIY UX
HapoZamu.

OHKM 6yayT npeanpuvHUMATL AanbHelwune ycuama ana obnerdyeHua bonee
cBOOOAHOrO WM LWMPOKOFO pacnpocTpaHeHua Bcex ¢opm  MHPopmaumu,
NoOLLPEHMA COTPYAHUYECTBA B 06/1aCTM MHOOPMALUKN U YAYULLIEHUA YCAOBUN
paboTbl }KYPHANMCTOB.

B 3Toi cBA3M M cornacHO MexAyHapoAHOMY MaKTy O TPaXKAAHCKUX WM
NoAUTMYECKMX nNpaBax, Bceoblwein paeknapaumm npaB 4esnoBeKa W WX
COOTBETCTBYIOLWMM  MEXAYHapoAHbIM  06A3aTeNbCTBAM  OTHOCUTE/IbHO
MOWCKa, NONYYEHUA U pacnpocTpaHeHuA Bcex Gopm MHbopmaumm oHu ByayT
obecneynBatb, YTOObl OTAE/bHbIE /AMUA MOMKM cBOBOAHO BbIOMPATL CBOM

11. Cm. Ha pycckom s3. Ha caiTe Bropo Mpeacrasutens OBCE no sonpocam csoboasl CMU: http://www.
osce.org/node/14314.

12. WTtoroBblit AOKYMeEHT BeHcKol BcTpeun 1986 roaa npeactasuTeniei rocyaapcrs-yyactHnkos CoselaHmsa
no 6e30MacHOCTV U COTPyAHMYEeCTBY B EBpone, cOCTOABLUENCA HAa OCHOBE MONOXKEHMI 3aKN0UUTENBHOTO
aKTa, OTHOCALIMXCA K AanbHeWwum waram nocne CoBelaHuA. BblaepKKU M3 [OKYMEHTA AOCTYMNHbI Ha
PYCCKOM a3bIKe B ceTM UHTepHeT no aapecy: http://www.legislationline.org/ru/documents/action/popup/
id/14744
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WCTOYHUKMN MHGOPMaLuun. B 3Tom KOHTEKCTe OHU ByayT

(..

—paspeLlaTb OTAENbHbIM IMLAM, Y4PEXAEHUAM U OPraHM3aLMaM NPU yBarKeHUH
NpaB Ha WHTENNEKTYyaNbHYl0 COBCTBEHHOCTb, BK/OYAA aBTOPCKOE MpaBso,
nosy4yatb, 061a4aTb, BOCNPOM3BOAUTL M PACNPOCTPAHATL MHGOPMALMOHHbIE
MaTepmasbl BCAKOro poaa.

C 3TOM uenblo OHW ByayT YCTPaHATb Ntobble OrpaHMYeHUs, He COBMECTUMbIE
C BbILEYNOMAHYTbIMX 06A3aTeNbCTBAaMM MO MEXAYHapoOAHOMY MpaBy W
MEeXAyHapOoAHbIMKU 06A3aTeIbCTBAMM

(35) OHu byayT wucnonb3oBaTb BCe BO3MOXHOCTW, MPEAOCTaBaAAEMble
COBPEMEHHbIMW CpeacTBaMM CBA3M, BK/IOYaA KabenbHylo U CNYyTHUKOBYIO,
ana obecneyeHnsa 6onee cBobogHOro M 6onee WMPOKOro pacnpocTpaHeHus
Bcex popm mHbopmauuun. OHM ByayT TaKkKe MOOWPATb COTPYAHUYECTBO M
0b6MeHbl MeXay WX COOTBETCTBYHOLMMWU YUpEXAEHUAMMU, OPraHU3aLUAMM
M TeXHUYECKMMW 3KcnepTamMn U paboTaTb B HamnpasJeHUMM FaPMOHM3ALUN
TEXHUYECKUX CTaHAApPTOB U HOpM. OHW byayT yuuTbiBaTb BO3AENCTBME ITUX
COBPEeMEHHbIX CPeACTB CBA3M HA UX CPeACTBA MacCcoBOM MHGOPMALMK.

MexayHapoaHble OpraHu3aunu, UX OpraHbl U MeXayHapogHble cygbl ACHO
YKa3blBaloOT, YTO MNPaBO Ha WHPOPMALMIO ABAAETCA OAHUM U3 BaXKHENLMX
npaB 4yenoseka. Ha csoeit camoli nepsoit ceccun B 1946 roay leHepanbHaA
Accambnes OpraHusaumm Ob6beamHeHHbIXx Hauuii npuHana pesontounio 59
(1),* koTopas, Kacascb cBo60Abl MHGOPMALUK, TNACUT:

«CBobosa WHbOpmauun sBnseTca  yHOAAMEHTasbHbIM — NPaBoOM
YyesnoBeKa U KpUTepUeM BCex OCTaNbHbIX cBO6OOA, KOTOPbIM NOCBALLEHA
AeatenbHocTb OpraHusaummn ObbeanHeHHbIX Haumiin.

MNoa cBoboaoit MHbOpPMaLMKM B 3TOM M BO BCEX MOC/NEAYHLMNX PEe30aoLMax
BbicWKiA opraH OOH noHMMan «nNpaBoO MOBCEMECTHO W becnpenATCTBEHHO
nepeaasatb U onyb6anKoOBbIBaTb MHGOPMALIMOHHbIE CBEAEHUA» BO UMA MUpPa
M mupoBoro nporpecca. OCHOBHbIM NpUHUMNOM cBo6oabl MHPOpMaLUK C
TOYKM 3peHus atok pesontoumn OOH aBnsetcs «0b6A3aHHOCTb CTPEMUTLCA K
BbIABNAEHMIO 06bEKTUBHbIX GaKTOB M K pacnpocTpaHeHuo nHbopmauun bes
3/10CTHbIX HAMEPEHUINY.

Komuter OpraHusaumm Ob6beauHeHHbIXx Hauuii no npaBam 4YenoBeKa — OpraH,

13. OpraHusaums O6beguHeHHbIx Haumit. LWectbaecaT natoe naeHapHoe 3acegaHve, 14 gekabpa 1946
roga OduumanbHbI TEKCT Ha PYCCKOM A3blKe onybankosaH Ha caitte OOH no agpecy: http://daccess-ods.
un.org/access.nsf/Get?OpenAgent&DS=A/RES/59(I)&Lang=R&Area=RESOLUTION
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CO34aHHbIA B KayecTBe BCMOMOraTeNbHOro opraHa leHepanbHoi Accambnen ans
OCYyLLLeCTBAEHMA Hag3opa 3a cobatogeHmem MMM, — onpegennn:

«MpaBo Ha cBobOAy BbIPAKEHUA MHEHWA UMEET BaXKHelillee 3HayeHue B
nobom gemokpaTnyeckom obuiectee».

CxopHaa c ¢dopmyanposkamm MIITIMN TpakToBKa C€BOOOAbLI BbIPAXKEHUS MHEHWA
coopmynmpoBaHa B 4Yactu 1 ctatbuM 10 KoHBEHUMM O 3awuTe NpaB YesroBeKa U
OCHOBHbIX cBObOA;:

Kakablii MMeeT npaBo CBOOOAHO BbiparKaTb CBOE MHeHWe. ITO NpaBoO BKAKOYaET
csobony NpuaepKUBaTbCA CBOEr0 MHEHMA M CBOBOAY MO/y4yaTb M PacnpoCTPaHATb
uHbopmaumo n ngen 6e3 Kakoro-1mMb6o BMellaTeNIbCTBa CO CTOPOHbI NYyB6ANYHBIX
BNacTel M He3aBUCMMO OT TOCYZApPCTBEHHbIX rpaHuL,. HactoAwas cTatbs He
NPenATcTBYeT rOCYyAapcTBaM OCYLLECTBAATH JIMLLEH3MPOBaHUE PaAMOBELLATENbHbIX,
TeNeBU3UOHHbBIX AN KMHemaTorpaduyeckmx npeanpuaTui.

3HavyeHne cBo6OAbl BbIPAKEHUSA MHEHUA MONYYaEeT CBOK OLEHKY B MpeueeHTHbIX
peweHunax cyaos M TpubyHanoB Mo npaBam 4esoBeka. EBponenckuit cyg no
npaBam 4esioBEKa, Hampumep, NOAYEPKHYNA B OOAHOM M3 CBOMX PELUEHWUH, 4YTO
«[c]Bobopa BbIPAXKEHUS MHEHUA ABNAETCA OAHOM M3 OCHOBHbLIX COCTaBAANLWMX
[LemokpaTnyeckoro] obuiectsa U HeobxogMMbIM YCIOBMEM S5 €ro Mnporpecca, a
TaKXKe ANA Pa3BUTUA KaXK[oro yenosekar».’

Kak oTmevaeTcA B 3TOM MNOMOXEHUM, CBOOOAA BblPaXKEHUA MHEHUA uMmeeT
OCHOBOMOAaratoLLee 3HaYeHMe Kak cama no cebe, Tak M B KauecTBe OCHOBbI A/1A BCEX
ApYrux npas YenoseKa. [ofHOLEHHaA AeMOKpPaTUA BO3MOXKHA TO/IbKO B 0bLecTBax,
rae AOMYCKaeTca M rapaHTupyeTca cBob60AHbINM NOTOK MHbOpMaLmn u naei. Mommmo
aToro, cBoboaa BbIPAXKEHUA MHEHUA UMEET peLlaloLee 3HaYeHne A BblABNEHUA U
n306AMYeHNA HapyLLeHWI NpaB YesoBeKa U 6opbbbl C TAaKUMK HAPYLUEHUAMM.

lapaHTMA cBOGOAbI BbIPAXKEHMA MHEHUA OCOBEHHO Ba)KHA MNPUMEHUTENBHO K
cpeactBam  maccoBol MHpopmaumu. EBponerickuii cys no npaBam 4esioBeka
HEU3MEHHO NOAYEPKUBAET KUCKTHOUUTE/IBHYIO POJIb» NPECCHI B MPaBOBOM rocyAapcTBe.
B cooTBeTcTBMM ¢ nosuumeli Cyaa:

«CBobofsa neyatm pJaetT  OOLWECTBEHHOCTM  HENPEeB3OWMAEHHbIA  MHCTPYMEHT,
NO3BONAOLNI € 3HAKOMUTBCA CO CBOMMMW MOJIUTUYECKMMU NULEPAMMU U NONyYaTb
npeacrasieHne 06 Mx naeax u nosnuuax. B yactTHOCTU, OHa NO3BOAIAET MOJIUTUKAM
14. feno «[3 XyH Mak npotus Pecny6aunku Kopen» (Tae-Hoon Park v. Republic of Korea, 20 October 1998,
Communication No. 628/1995, para. 10.3).

15. [eno «Xewgmcang npotus CoeamHeHHoro Koponesctsa» (Handyside v. the United Kingdom, 7
December 1976, Application No. 5493/72, para. 49). TeKCT peleHns Ha aHIIMACKOM fA3blKe JOCTyneH Ha
caitte EBponeiickoro cyga no npasam yenoseka no agpecy: http://hudoc.echr.coe.int/sites/eng/pages/
search.aspx?i=001-57499.
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pa3sMbIWAATL M BbICKa3biBaTb CBOK TOYKY 3pEHMs NO BOMNpocam, 3aboTAwmm
obLecTBEHHOE MHEHME; TaKMM 06pa3om, BCe MOYyYatoT BO3SMOMXKHOCTb Y4acTBOBATb
B CBOOOAHOM MONUTUYECKON AMUCKYCCUM, KOTOpasi HaxoguTca B CaMOM LEHTpe
KOHLENUUM AeMOKpaTHyeckoro obuiectsa».t®

K Tomy ke cBobogHble CMMU, Kak nogyepkusan Komutet OpraHmsaunmn O6begmHeHHbIX
Haumii no npaBam YenoBeKa, UTPAIOT CYLLECTBEHHYIO PO/Ib B MOAUTUYECKOM NpoLecce:

«[C]Bob0aHbIN 06MeH MHPOpMaLMen U MHEHUAMW MO TOCYAAPCTBEHHBIM U
NONUTUYECKMM BONPOCaM MmeXay rpaxaaHamu, KaHanaatamum u M36paHHbIMVI
npeacTaBUTENAMU UMEET UCK/TIIOYNTENIbHO BaXKHOE 3HaveHMe. ITo npegnonaraet
cBobogHyto neyatb u gpyrme CMU, nmetowme BO3MOXKHOCTb BbICKa3biBaTbCA
no BOMNpoOcCam 0b6LLECTBEHHOW 3HAYMMOCTM 6e3 LEeH3ypbl UKW OFPaHUYEHUI U
MHPOPMUPOBATL 06LLECTBEHHOE MHEHMEY. Y

B cBoto ouepespb, MexamepuKaHCKMiI Cya, No NpaBam Yes0BeKa KOHCTaTUpoBa:

«MMeHHO cpeacTBa MaccoBol MHPOpPMAUUKM NPETBOPAIOT B *KM3Hb cBO6OAY
BblpPaXKEHUA MHeHUA». EBponencKmiA cy, No npaBam YenoBeKa TaKKe 3aaBAn,
yto Ha CMW nexut 06:A3aHHOCTb pPacnpocTpaHeHua UHPopmaLuu U naen,
Kacatowmxcs Bcex chep obwecTBEHHbIX MHTEPECOB:

XoTA npecca 1 He JO/IKHA NPecTynaTtb rpaHuLbl, YCTaHOB/EHHbIE AnA [3aLuThl
WHTEPECOB, U3N0XeHHbIX B cTaTbe 10(2)]... Ha Hee, TeM He MeHee, BO3/I0XKeHa
MMUCCUA MO PacnpocTpaHeHutio WHGOpMaUMM W MAEN, NPeaCTaBAAIOLLMUX
06LLEeCTBEHHbIV MHTEPEC; EC/IU Ha NPECCE NIEXKMUT 3a4,3a4a PACNPOCTPAHATL TaKyHO
MHOPMaLMIO U naen, To 0BLEeCTBEHHOCTb, CO CBOEW CTOPOHbI, UMEET NPaBo
Ha WX noayyeHune. B npoTUBHOM Clydae npecca He CMOr1a Bbl BbIMOMHATL CBOO
OCHOBHYH QYHKLMIO «CTOPOXKEBOTO Mca 06LLEeCTBEHHBIX MHTEPECOB». 8

1.2. OrpaHuuyeHus cBo60Abl BbipaXKeHUA MHEHUA U NpaBa Ha MHGOpMaLULO

MpaBo Ha cBO6OAY BbIpaXKEHWUA MHEHWA He ABNAETCA abCONOTHBIM: B OnpeaeneHHbIX
06CTOATENbCTBAX OHO MOXET noaBepraTbcA oOrpaHuyeHuam. OfAHako B cuay
OoCHoBononarawouiero, GyHAaMeHTaNbHOrO XapakTepa 3TOr0 MpaBa OrpaHUYeHus
[OMKHbI ObITb TOYHBIMM M GOPMANbHO ONpeseeHHbIMW B COOTBETCTBMM C NPUHLMMAMM
npaBoBOro rocygapcrsa. bonee Toro, orpaHWyeHWa [OOMXKHbI MpeciefoBaTb

16. MocrtaHoBneHne no geny “ToprepcoH npotms WcnaHamm” (Thorgeirson v. Iceland, 25 June 1992,
Application No. 13778/88, para. 63). TeKCT NOCTaHOB/IEHMA Ha PYCCKOM fA3blKe AOCTYNeH B ceTn MHTepHeT
no agpecy: http://mmdc.ru/praktika_evropejskogo_suda/praktika_po_st10_evropejskoj_konvencii/europ_
practice83/.

17. 3ameyaHue obuiero nopsagka Ne 25 Komuteta OpraHusauumn O6beguHeHHbIX Hauuii no npasam
yenoseka, 12 uona 1996 roga.

18. Cm. geno “Kactennc npotus McnaHuun” (Castells v. Spain, note 25), naparpad 43. TeKcT nocTaHOBAEHUA
no [eny Ha PycCKOM fA3biKe 4OCTyneH B ceTn MHTepHeT no agpecy: http://europeancourt.ru/uploads/ECHR_
Castells_v_Spain_23_04_1992.pdf.
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onpeaeneHHble 3aKOHOAATENbHO Lean; NPaBo Ha CBO6OAY BbIPAXKEHUA MHEHUA He
MOKET BbITb OrPaHUYEHO TO/IbKO M3-3a TOTO, YTO KAKOE-TO KOHKPETHOE 3asBAeHe Unu
BblpPa)KEHWE PAaCCMATPUBAETCA KaK OCKOPBUTENbHOE MM NOTOMY, YTO OHO NoABepraeT
COMHEHMIO MPU3HaHHble A0rMbl. EBPOMENCKMiA Cya Mo npaBam YeioBeKa NogvyepKHyII,
YTO UMEHHO TaKkue 3aABNEHMA AOCTONHbI 3aLLMTbI:

«[CBob60Aa BbIpaXKeHUA MHEHWA] NPUMEHMMA HE TOIbKO K « MHbOPMaLMmU» nam
«naeam», KoTopble BCTpeyatoTca 61aroCKAOHHO MAM PaccMaTpPUBAalOTCA Kak
6e306uaHble TMBO HeWTPanbHbIE, HO U B OTHOLEHUW TEX, KOTOPbIE 3aA4€EBaltoT,
LUOKMPYIOT UM BECcrnoKoAT rocyAapcTBO MAWM KaKyko-IMbo 4acTb HaceneHwms.
TakoBbl TpeboBaHMA NAOPAAN3MA, TEPNMMOCTU U nbepannsma, 6e3 KoTopbIx
HeT «4emoKpaTnyeckoro obuiectear».

B cratbe 19(3) MMIMM ycTaHOBNEHbl YeTKMe Mpeaenbl, B KOTOPbIX AOMYCTUMbI
3aKOHHble orpaHM4yeHus npasa Ha nHdopmauuio. OHa racuT:

Monb3oBaHMe MNPeAyCMOTPEHHbIMU B MyHKTE 2 HaCTOALLEN CTaTbyM NpaBamu
Hanaraet ocobble 06A3aHHOCTM M OCOOYHD OTBETCTBEHHOCTb. OHO MOXKET
6bITb, C/1e4,0BaATENBHO, CONPSAMXKEHO C HEKOTOPLIMWU OFPAHUYEHUAMMU, KOTOPbIE,
OZHAKO, [O/IKHbI BbITb YCTAHOB/IEHbI 3aKOHOM U ABNATHCA HEOOXOANMbBIMU:

a) ANA YBaXKEHWUA NpaB M penyTauum Apyrux auu,;

6) oNA oxpaHbl rocyAapcTBeHHOM 6e3onacHOCTH, 06LWeCcTBEHHOro NopAaKa,
340PO0BbA UM HPABCTBEHHOCTU HaceNeHUA.

BmeLwaTtenbCcTBO AO0MKHO NpecnegoBaTb O4HY U3 Lenei, nepeyncieHHbIX B cTaTbe
19(3); 3TOT nepeyeHb ABAAETCA MCUYEPNbIBAIOWMM, M, CledoBaTenbHO, Aoboe nHoe
BMeLLaTeNbCTBO NPeAcTaBnseT coboi HapyLweHue cTaTbi 19. BMewwaTenbcTBo A0MKHO
6bITb « HEOBXOANMbIM» A1 AOCTUMKEHWUA OAHOMN U3 3TUX Lieneir. CNoBo «HeobXoaNMbIiA»
B AaHHOM KOHTEKCTe MMmeeT ocoboe 3HaueHme. OHO 03HaYaeT, YTo A/1A BMeLIaTe/1bCcTBa
[OO/KHA CyLLeCcTBOBaTb «HacyliHaA obLliecTBeHHas NoTPebHOCTb»?’; UTo NPUUYUHDI,
NpMBOAMMbIE FOCYAaPCTBOM B KayecTse 060CHOBaHMUA BMELLATeNbCTBA, A0/1XKHbI BbiTb
«OTHOCALLMMMUCA K ANy U JO0CTaTOYHbIMMY M YTO FOCYAapCTBO AOMKHO NOKa3aTb, UTO
BMeLLaTeNbCTBO COPasMepHO npecnedyemont uenu. Jliobas oueHKka HeobxogMmocTu
TOrFO MM MHOTO OTPaHNYEHNA A0KHA OCHOBbIBATLCA Ha 06bEKTMBHbIX paKTopax.?t Kak
3anBMn KomuTeT No npaBam YenoBeka, «TpebosaHue 0 HeobXxoaMMOCTH Npeanoiaraet
HasnyMe 3NemMeHTa COPasMEepPHOCTM B TOM CMbIC/e, YTO MacwTab orpaHuyeHus

19. [eno «Kactennc npotus UcnaHun», naparpad 42.

20. Cm., Hanpumep, pewweHune EBponeiickoro Cyaa no npasam YesioBeka no geny “Xpuko npotms Cnosakun”
(Hrico v. Slovakia, 27 July 2004, Application No. 41498/99, para. 40). TeKCT pelueHNsa Ha aHIIMINCKOM fA3blKe
[0CTyneH Ha MHTepHeT-caiiTe EBponeickoro cyaa no npasam 4Yesnoseka no aapecy: http://hudoc.echr.coe.
int/sites/eng/pages/search.aspx?i=001-61930.

21. Cm. CupaKy3cKue NPUHLMIMbI TONIKOBaHWUA OrPaHUYeHUI U OTCTYNIEHUI OT NONOXKEH NI MeXayHapogHoro
MaKTa 0 rpaXKAaHCKMUX M NoamTuYeckmx npasax JokymeHT OOH E/CN.4/1985/4, Npunoxenue (1985). Tekct
[OKYMEHTa [OCTYMEeH Ha PYCCKOM s3blKe B CeTM MHTepHeT mno agpecy: http://law.delovoimir.kz/laws/
view/126.
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cB060Abl BbIPAXKEHUA MHEHUS OO/MKEH OblTb COPAasMepHbIM C TOW LiEHHOCTbIO, Ha
3alUMTY KOTOPOI HanpaBAeHo AaHHOEe orpaHuyeHme».

Cratba 10 KoOHBEeHUMM O 3aWuTe MpaB Ye/NoBEKA W OCHOBHbIX CBO60OA (4acTb
2) rmacuT:  «OcyuiectBneHne 3TMX cBobod, Hanaraiouwee o06A3aHHOCTM U
OTBETCTBEHHOCTb, MOXET ObITb COMPSXKEHO C onpeaeneHHbIMU GOPMANbHOCTAMM,
ycnosmamMmu, orpaHUYeHnAMM UNNU CaHKUUAMM, KOTOpPble npeayCMOTpPpeHbl 3aKOHOM
M HeobxoaMmbl B AeMOKpaTUyeckom obuiectBe B MHTepecax HaLMOHA/IbHOW
6e30MacHOCTM, TEPPUTOPMANIbBHON LENOCTHOCTU MM OOLLECTBEHHOrO MNOPsAKa, B
uenax npenoTepalleHuna 6ecnopAagKoB UAW NPeCcTyneHUi, ANA OXpaHbl 340pOBbA
W HPaBCTBEHHOCTM, 3alMTbl penyTauuuv UAW Npas ApYyrux Aul, nNpesoTspalleHun
pasrnawenns MHpopmaumu, MOAYYEHHOM KOHPUAEHUMANbHO, WAn obecnevyeHus
aBTopuTeTa U 6ECNPUCTPACTHOCTM NPABOCYANA».

3TO NONOXKEHME UHTEPMNPETUPYETCA KaK YCTaHABAMBAOLLEE TPOUCTBEHHbIN KPUTEPUIA,
Tpebylowmii, 4yTobbl Nobble orpaHnYeHUs cBobOAbl BbIPaXKeHUA MHeHMs 6bian 1)
npeanucaHbl 3aKOHOM, 2) Npec/seao0Baay 3aKOHHYHO Uenb U 3) 6bl1M HeobXoaMMbIMK
B AeMOKpaTMyeckom obuiectse.

B uucne mpoyero 03HayaeT, YTO PaACM/IbIBYATbIE UMW HEYETKO CHOPMYIMPOBAHHbIE
OrpaHNYEHUs UM OFPaHUYEHMA, OCTaBAAIOLLME Ype3MepHYo cBoboay AencTBMIA ann
MCMOJTHUTE/IbHOM BN1ACTU, HECOBMECTUMbI C NMPaBOM Ha CBOOOAY BbIPAXKEHUS MHEHUS.
B cnyyae, ecnn 3akoHopaTenbHas Hopma cHoOpmynMpoBaHa TakuMm 06pas3om, 4TO
CyObEKT NPaBOOTHOLLEHWIA HE MOXKET YETKO NpeaBUAETb OPUAMYECKUX NOCNeACTBUIA
€ro AencTBuiA B paMKax YperyMpoBaHHbIX OTHOLLIEHWUI, MONOXKEHME AaXKe NPUHATOro
B YCTaHOB/NIEHHOM MOpPsAAKEe HOPMATMBHOrO akTa He 6yaeT npusHaHo EBponeinckum
CyZom no npaBam YesioBeKa COOTBETCTBYHOLLMM TPEGOBAHUAM KOHBEHLMN.

Heobxoanmo oTmeTuTb, 4To KoHcTUTyuma Pecnybamnkmn benapych Takke ycTaHaBaMBaeT
KpUTEPUM OFpaHUYEeHMA npaB W cBOOOA, 4YenoBeKa W rpaxAaHWHA, B LENOM,
COOTBETCTBYHOLWME NPUHLMMAM MeXAYHAaPoAHOro npaBa. OCHOBHOM 3aKOH B cTaTbe 23
yCTaHaBAMBAET MPUHLMNM, B COOTBETCTBUMN C KOTOPbIM «OrpaHMyeHne npas u csobog
JINYHOCTM AONYCKAETCA TONbKO B C/IyYasAx, NPeayCMOTPEHHbIX 3aKOHOM, B MHTepecax
HaUMOHaNnbHOW 6e30MacHOCTK, O6LEeCTBEHHOMO MOPAAKA, 3alUTbl HPABCTBEHHOCTY,
30,0pOBbs HAaceNeHuA, NpaB 1 cBoboa APYrUX AnL».

Ctatbs 34 KoOHCTUTYUMM, rapaHTMpytlowen npaBo Ha cBoboay WHPopmauuuy,
YCTAHAB/NMBAETCA BO3MOMHOCTb OrpaHMYEHUs 3TOrO0 MpPaBa 3aKOHOAATE/NIbCTBOM «B
Lensax 3almTbl YECTU, JOCTOMHCTBA, IMYHOM U CEMENHOM KU3HW TPaXK4aH M MOAHOTO
OCYLLLeCTB/IEHWA UMM CBOMX NPaB».

22. PeweHne Komuteta OOH no npaBam yenoseka no aeny “Padasno Mapkuw an Mopauw npoTtms
AHronbl” (note 31, para. 6.8).
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1.3. PerynupoBaHue pgeatenbHoctu CMU

Ons 3awmTbl NpaBa Ha cBO6GOAY BblparKeHUS MHEHWUA KpalHe BaXHo, 4Tobbl CMWU
MMeNn BO3MOMKHOCTb OCYLLECTBAATb CBOK [AeATe/NbHOCTb BHE 3aBUCMMOCTU OT
rocyZ[apCTBEHHOrO KOHTpPOAA. 3To obecneunsaeT nx GyYHKLMOHMPOBAHME B KayecTse
KCTOPOXKEBOrO MCa AEeMOKPaTUM» W [OCTYN HACeNeHWs K LIMPOKOMY CreKTpy
MHEHUI, ocobeHHO MO BOMpPOCaM, 3aTpParMBaloWMM OBLLECTBEHHbIE WHTEpechl.
Takum o06pasom, NepBoOYEPELHOW LEeNblo PeryinpoBaHnA AeATeNIbHOCTU CPeacTs
MaccoBoM MHPOpMALMM AOKHO ObiTb COAENCTBME Pa3BUTUIO HE3aBUCUMbIX U
natopanuctnyecknx CMU, obecneumBatollee Tem CaMbiM OCYLLECTB/IEHWE MpaBa
HaceneHusa Nosy4yaTb MHPOPMaLMIO U3 Pa3HOOBPA3HbIX MCTOYHUKOB.

Cratba 2 MIMIMN Bo3naraeT Ha rocygapctBa 0653aHHOCTb «NPUHATUA TaKUX
3aKOHOZATENbHbIX WM APYrUX Mep, KOTOpble MOFYT OKa3aTbCA HeobxoaumbiMu
ON5 OCYLLEeCTBNEHWUA Npas, NPU3HABaeMblX B HacToAwem [lakTe». 3To 03HauvaerT,
4YTO OT rocygapcTB TpebyeTca He TONbKO BO3AEPMKMBATLCA OT HapyLUEHMA NPaBs, HO U
NPUHUMATb NO3UTUBHbIE Mepbl AN obecneyeHnn yBaxKeHWs Npas, B TOM YMC/e NpaBa
Ha cBoboAy BbipaXKeHMA MHeHUA. focyaapcTBa 0653aHbI CO34aBaTb YC/I0BUSA, B KOTOPbIX
MOTYT NpoL,BeTaTb Pa3HOObpa3Hble, HE3aBUCMMbIE CPeACcTBa MAcCOBOM MHPOpMaLUK,
YL0BNETBOPSAIOLME NPABO rpaxaaH Ha nHpopmauumio.

Ba)KHbIM acnekT Mo3UTUBHbLIX 00A3aTeNbCTB rocyAapcTs Mo coaeincTsuio ceoboae
BbIPAYKEHUA MHeHMA W cBoboae cpeacTB MaccoBOW MHPOPMALMKM COCTOUT B
HEeobXo4MMOCTN pPas3BUTMA naopanusma BHyTpu CMW u obecneyeHus paBHOro
poctyna K CMU pgna scex.

PekomeHgaumsa Ne R (99) 1 KomuTteta Munuctpos CoseTa EBponbl rocygapctsam-
YYaCTHMKAM OTHOCWUTENIbBHO Mep MO CTUMY/IMPOBAHUIO MJOPaZIN3Ma B CPeacTBax
MaccoBoi MHGOPMaLIUN COAEPKUT CAeayiolne OPUEHTUPbI ANA CTPAH YYaCTHUKOB
CoBeta EBponbl B OTHOWEHWW NOALEPXAHUA COLeprKaTesbHOro pasHoobpasus
cpeacTs MaccoBoi MHGopmMaLmu:

«1. 06wWwui npmnHUMN

focyfapcTBa-y4aCTHUKM  [O/MKHbI  PAacCMOTPETb  BO3MOMHbIE  Mepbl,
npu3BaHHble obecneunTb AOCTYMHOCTb A/A HaceneHua pasHoobpasusa
COAEp!KaHUA CpeacTB MaccoBOM MHOOPMALMM, OTPAKaloOLWEro pas/nyHble
NONIUTUYECKME U KY/bTYpHble B3rALbl. [PU 3TOM OHW [ONXKHbI MOMHUTL O
BaYKHOCTMW rapaHTUPOBaHUA peAaKLMOHHON HE3aBUCMMOCTUN CPEACTB MAaCCOBOM
MHPOPMALLMM U O TON LLEHHOCTU, KOTOPYIO HapaBHE C 3TUM MOTYT MMETb MepbI,
NPWHATbIE CaMMMW CPeacTBaMM MAcCOBOM MHPOPMALMM Ha A06POBOSbHOM
OCHoBE.

2. CeKTOp BelaTeNbHbIX CPeaCcTB MaccoBo MHGopMaLmm

Tam, rge 370 YMeCTHO W BbIMNOJIHUMO, FOCYAAPCTBA-y4aCTHUKU  OONXKHbI
PaCcCMOTPETb BOMPOC NPUHATUA Mmep, NPU3BAHHbBIX CTUMYNTNPOBATb CO34aHNE
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W nepefayvy BellaTeslbHbIMU OPraHM3aUUAMM Pa3sHOOBPA3HOTO coaeprKaHus.
TaKolt MepoWi MOKET CTaTb, HANPUMEP, BKAKOYEHUE B JIMLLEH3UIO HA BeLLaHue
TpeboBaHUA O TOM, YTO BeLIATE/b AOJ/IKEH NPOU3BOAMTL WM 3aKasblBaTb
Yy HEe3aBUCUMbIX NpousBoauTenei onpegeneHHolt obbem OpUrMHaNbHbIX
nporpamm, oco6eHHO NPOrpamm HOBOCTEN U TEKYLLUX COBBITUN.

Kpome TOro, npu onpeaeneHHbIXx OBCTOATENbCTBAX, TAKMX KaK 3aHATUE
BewaTesieM AOMUHUPYIOWErO TMOJIOKEHUS HA KOHKPETHOW Tepputopum,
rocy4apcTBa-y4acTHUKM MOTYT NPesyCMOTPETb AOFOBOPEHHOCTM O COBMECTHOM
MCNONb30BaHMM YACTOTbl A1 0becneveHns 4ocTyna K adupy Apyrux sewatenei.

focypapcTBa-y4acTHUKM  AO/KHbI - M3Y4UTb  BOMPOC MPUHATMA  MNpPaBuA,
HanpasieHHbIX Ha CoXpaHeHue NAOPaANUCTUHECKOTO MEeCTHOro
pagmoBeLLaTeibHOr0 U TeNeBU3MOHHOro naHawadrta. Mpu 3tom ocoboe
BHUMMaHMWe cneayeT yaensitb obecneyeHunio Toro, YtTobbl ceTeBan AeATeNIbHOCTb,
NoOHMMaeMasn KaK LeHTPaIn30BaHHOe NPeaoCTaBAeHNe NPOrPamm 1 CBA3AHHbIX
C 3TUM YCAYT, He NoABeprana onacHOCTM NAOPaAU3MY.

EBponeiickuiA cya no npaBam 4enoBeka oTmedan: «[PacnpoctpaHeHue]
MHbopMauMn U uAaen, NPeacTaBAAOWMX BCEOOLIMM MHTEPEC U KoTopble
061LEecTBEHHOCTb Bpase NoiyyaThb ... He MOXeT BbITb YCMelHo ocyLLecTBaeHa
6e3 napann3ma, BbICLIMM rapaHTOM KOTOPOro BbICTyMaeT rocyAapcTso. ITo
BABOWHE CNpaBean1BO B OTHOLLEHWUW ayAMOBU3YaNbHbIX CPeACcTB MHbopMaLuu,
YbW NPOrpPaMmbl UMEIOT LUIMPOKOE pacnpocTpaHeHue».?

MexamepuKaHCKUA cyg, No npaBam 4YesoBeKa 3aABWJ, YTO CBOOOAA BbIPAKEHUA
MHeHuAa TpebyeT, uTObbl «CpeaAcTBa pacnpocTpaHeHuAa WHPopmauum  bbiin
NOTEHUMANbHO OTKPbITbI 4711 BCeX 6e3 KaKon-1Mb0 AUCKPUMUHALMMU UK, TOYHEE, YTO
He [O/IKHO BbITb L, U TPYNM, IULLEHHbIX AOCTYMNa K TAKUM cpeacTBam».?

Komutetr OpraHmsaumm Ob6beaMHEHHbIX Hauuili no npaBam 4yesnoBeKa MOAYEpPKHYN
posb natopanuctmyecknx CMU B npoLiecce HaUNMOHAIbHOTO CTPOUTENBCTBA, OTMETUB,
YTO MONbITKM NPUHYAUTL CMW K NnponaraHae «HauuoHabHOMO eANHCTBA» HapyLualoT
npaBo Ha cBO60oAY BblpaXKeHUA MHEHUSA:

«3aKOHHaA 3agayva 3awWwmuTbl U, PaKTUYECKM, YKpenneHuAa HaLMOHaNbHOro
€0MHCTBA B C/IOXKHOM MNOJIMTUYECKOM CUTyaUMW He MOXKeT ObiTb pelleHa
NOMbITKAMM 3aM1YLWNTb FON0Ca TEX, KTO OTCTaMBaET NPUHLMMbI MHOTOMAPTUINHOWN
[EeMOKpPaTUK 1 NpaBa Yenoseka».?

23. MoctaHoBneHne no pgeny «UHopmaumoHchepaitH JleHTMa w  gpyrve npoTtus  ABCTPUM»
(Informationsverein Lentia and Others v. Austria, 24 November 1993, Application Nos. 13914/88 and
15041/89, para. 38). TeKCT NOCTaHOBNEHMA Ha PYCCKOM A3blKe AOCTYyNeH B ceTn MHTepHeT no agpecy: http://
mmdc.ru/praktika_evropejskogo_suda/praktika_po_st10_evropejskoj_konvencii/europ_practice79/

24. «Padasnb Mapkuw gu Mopauw npoTtms AHronbl» (note 31, para. 6.8)

25. Oeno «MykoHr npotus KamepyHa» (Mukong v. Cameroon, 21 July 1994, Communication No. 458/1991,
para. 9.7).
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06A3aTenbCTBO  COAEWCTBOBATL Pa3BUTUIO MJOPaaM3Ma TaKKe noApasymeBaerT,
YTO He [O/MKHO CyLLecTBOBaTb 3aKOHOAATE/bHbIX OFPaHUYEHWUH ANA Tex, KTO
3aHUMaeTCcAa H(ypHaﬂMCTMKOVI, N 4YTO CUCTEMDLI NTUUEH3NUPOBAHUA UAU perncTpaumnm
ONA HE3aBUCUMMbIX KYPHAINMCTOB HECOBMECTMMbI C NPaBOM Ha cBoboay BbiparkeHuA
MHeHus. B CoBMecTHOM peKknapaunmn, ¢ KOTopon BbiCTynuan B gekabpe 2003 roga
CneumanbHbli goKknagumMk OpraHusaumm O6beamHeHHbIX Hauuit no Bonpocy o
npase Ha ceoboay ybexaeHUn n nx ceobogHoro BoipaxkeHusa, Mpeacrasutens OBCE
no sonpocy ceoboabl CMU n CrneymanbHblt goknagumk OAT no Bonpocy o npase Ha
cB060AY BblpaXKeHUA MHEHWUA, OTMeYaeTcA:

«K He3aBMCMMbBIM KYPHA/ZIUCTaM He [O/IKHO NpeabABAATbCA TpeboBaHMe O
JMUEH3MPOBAHUUN UK PerncTpaLmm».®

AHanornyHbim obpasom, TpU CrneumanbHbIX NPeACTaBUTENA MO BONPOCY O Npase Ha
cB0O60OAY BbIPAKEHUA MHEHMUA BbICTYMUAN C OCYXKAEHWEM CUCTEMbI PErvcTpaLmm
CpeacT8 MaccoBon MHOOPMALMKM, MOCKO/IbKY OHa NErKo MOMKEeT CTaTb Ob6beKTom
3n10ynotpebnennii B uensx nogasneHuns ceoboabl CMMU. Ta ke CoBMecTHan AeKknapaumn
2003 roga rnacur:

«TpeboBaHMe O CNeunanbHOW perncTpaumu, NpeabABAsSeMoe K MnevyaTHbIM
CMMW, ansetcs M3AUWHWM, BeAeT K 310ynoTpebneHnsm v AOMKHO ObiTb
OTMeHeHOo. B nepByto oyepeab BbI3bIBAOT COMHEHME CUCTEMbI PEerncTpaumm,
JOnycKalolme OTKa3 B perncrpauuMm no cobCcTBEHHOMY YCMOTPEHMUIO, B
KOTOPbIX NpesycCMOTPEHbl MaTepuanbHO-MPABOBbIE YC/0BUA B OTHOLUEHWUM
neyatHbix CMW Man KoTopble KOHTPOAMPYHOTCA OpraHamu, 3aBUCUMbIMU OT
rocyZ,apCTBEHHOM BIACTU».

Ob6wenpusHaHHbIM  ABAAETCA MNPWHUWM, B COOTBETCTBUM C KOTOpbIM /tobble
rocyfapcTBeHHble OpraHbl, HafeNneHHble MNOAHOMOYMAMWU MO PEeryinpoBaHUIO B
obnacth CMU vnnm TeneKoOMMyHWKaLMIKA, AOMKHbI OblTb MOAHOCTbIO HE3aBUCKMMbI
OT NpPaBuUTENbCTBA M 3allMLLeHbl OT BMeLLaTeNbCTBa CO CTOPOHb! MOAUTUYECKUX U
6usHec Kpyros. B npotuBHOM ciayyae cuctema perynmposanna CMW nerko morket
CTaTb NPeaMeTOM 3/10ynoTpebeHna B NOANTUYECKUX NN KOMMEPYECKUX Lensx. Tpu
CneumnanbHbIX NPeacTaBuUTens B yNoMaHYTOM AeKnapaumm oTMeYanm:

«Bce rocyfapCcTBEeHHbIE OpraHbl, OCYLLLECTBAAOLLIME OPULIMANBbHBIE NONHOMOYNA
no peryanmposaHuio CMMW, ponxkHbl 6biTb 3aliueHbl OT BMELUATENbCTBA,
0COb6EHHO MONNTUYECKOrO WM SKOHOMMUYECKOrO XapaKkTepa, B TOM uyucie

26. CoBMmecTHan geknapauna CneymanbHOro Aokaagumka OpraHmsaunm Ob6beamHeHHbIx Hauuii no sonpocy
0 npase Ha ceobogy ybexaeHui n nx ceoboaHoro sbipaxkeHus, MNpeacrasutens OBCE no sBonpocy cBoboapl
CMWU un CneumanbHoro goknagumka OAl no Bonpocy o npase Ha cBob6oay BbipakeHus mHeHus (Joint
Declaration by the UN Special Rapporteur on Freedom of Opinion and Expression, the OSCE Representative
on Freedom of the Media and the OAS Special Rapporteur on Freedom of Expression), 18 gekabps 2003
roga, cM. Ha caiTe Bropo Mpeacrasutens OBCE no sonpocam csoboabl CMMU: http://www.osce.org/ru/
fom/78310.
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nocpeacTBOM MoOpAAKa Ha3HAYEHWA ero Y/eHOB, KOTOPbIA AO0/XKeH ObiTb
NpPo3payYyHbIM, OTKPbITbIM A/1A y4aCTUA 06LLEeCTBEHHOCTU U HE KOHTPOAUPYEMBIM
KaKOM-NMb60 KOHKPETHOM NONUTUYECKOIN NapTUER».

bonee pasBepHyTO MpUHLMNbLI GOPMUPOBAHUA WU AEATENbHOCTU PErynnpyHOLLMX
opraHoB B cepe TenepasmosellaHuns 6oinm chopmynmposaHbl Kommtetom MuUHMUCTPOB
Coseta EBponbl B PekomeHgaumm «O HE3aBUCUMOCTU U OYHKLMAX PErympyroLLmMx
OpraHoB B BeLLaTe/IbHOM ceKkTope».”’

B o0603HauyeHHOM JOKymeHTe KOMMWTET peKoMeHAOoBa/s CTpaHaM-y4acCTHUKam
CoseTa EBpoOMNbI, B 4aCTHOCTU, «BK/IIOUYNTb B CBOE 3aKOHOAATE/IbCTBO MOJIOMKEHMSA, a B
Nporpammbl AENCTBMIN — MEPONPUATUA, BO3Naratolme Ha peryinpytolme opraHbl B
BeLLaTe/IbHOM CEKTOPE MOJIHOMOYMSA, NO3BO/IAIOWME UM BbIMOIHATL CBOM 334a4M, Kak
NPeAnMCcaHo HaUMOHa/bHbIM 3aKOHOAATENbCTBOM, — 3DGEKTUBHbBIM, HE3aBUCUMbIM
M Mpo3payHbiM CMNocobom, B COOTBETCTBMM C TMPUHLMNEMMU, W3/IOMKEHHbIMU B
MPUIOXKEHUN K AAaHHON PEKOMEHAALUN»

MPUHLMMbI, TPUNOXKEHHbIE K PEKOMEHAAUMM, UCXOAAT U3 CAeAyoLWMX NOCTY1aTOB:

«3. MpaBuna, pernameHTUpYIOLWME PEryMpYIoLLMe OpraHbl B BeLLATE/bHOM
CEKTOpe, B OCOBEHHOCTM WX COCTaB, SABAAIOTCA K/OYEBBIM 3/1EMEHTOM WX
He3aBUCUMOCTU. [lOSTOMY OHM [O/MKHbI ObiTb CHOPMYNMPOBAHbI TaKUM
06pasom, 4Tobbl 3aWMTUTL PETYINPYIOLLLME OpPraHbl OT 1t060ro BMeLlaTe1bCTBa,
0COBEHHO CO CTOPOHbI MOIUTUYECKUX CUJT USIU SKOHOMMUYECKUX UHTEPECOB.

4. C 3TOM Uenbio AO0NXKHbI ObITb onpeaeneHbl 0cobble NpaBuaa B OTHOLWEHUN
BO3MOXHOro KOHMNKTA MHTepecoB, YTOBbI He AOMYCTUTb TOrO, YTO:
- peryanpytome opraHbl HAX04ATCA NOA BAUAHMEM NOANTUYECKOW BNACTH;

- YNeHbl PEryavMpyloWwmnx OpPraHoB OCYLLECTBAAIOT AEATENbHOCTb UAU WMEIOT
WHTEpPEeCh! B NPeAnpPUATUAX UM MHbIX OpraHM3aumax B cektope CMU 1 6anskux
K HEMY CEKTOpax, KOTOpble MOTYT NPUBECTU K KOHOIMKTY MHTEPECOB B CBA3U C
WX YEHCTBOM B PETYANPYIOLLLEM OPraHe.

5. Kpome Toro, npaBuaa A0MKHbI FapaHTUPOBATb, YTO YEHbI 3TUX OPraHoB:
- Ha3HaYaloTCA AEMOKPATUYECKMM M NPO3paYyHbIM 06pasom;

- HE MOTYT NOMYYaTb HUKAKUX MOPYHEHUIN UAN MHCTPYKLMIA OT KaKoro 6bl TO HK
6b1710 NMLA UK OpraHa;

- He OeNaloT HUKAKUX 3aABJAEHUN U He NPeanpPUHUMAOT HUKAKUX 4EeUCTBUIA,
CNOCOBHbIX HAaHECTM yuepb HEe3aBUCMMOCTM MX LEATE/NIbHOCTU, a TaKKe He
W3BNEKAIOT U3 Hee HNUKaKOM BbIroabl.

27. PekomeHgauma Komuteta Munuctpos Coseta EBponbl Rec (2000) 23 «O He3aBUCMMOCTU U GYHKLMAX
perynnpytowmx opraHos B BewaTesibHom cektope» oT 20 aekabpa 2000 roga. TeKCT pekoMeHZaumMu Ha
PYCCKOM fA3blKe AOCTyneH B ceTu MHTepHeT no agpecy: http://www.coe.int/t/dghl/standardsetting/media/
Doc/Translations/Russian/Rec(2000)023&ExpMem_ru.pdf.
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13. OpHOM M3 OCHOBHbIX 33a4ay PEeryavMpylowmx OpraHoB B BelLlaTe/bHOM
ceKkTope 0bbIYHO ABNAETCA BblAaya NMLLEH3UI HA BellaHMe. B 3akoHogaTenbcTee
OOMIXKHbI OblTb YETKO OnpeaefieHbl OCHOBHbIE YC/IOBUA U KPUTEPUM BblAAUM U
nNpoAa/ieHnA NNLLEH3UI HA BeLllaHme.

14. NonoKeHunA, Kacarowmeca nopaaka NMLEH3UPOBAHUA BELLAHWUA, LOMKHbI
6bITb ACHBIMU M TOYHBIMU, U AOMKHBI NPUMEHATLCA Ha OCHOBE OTKPbITOCTH,
NPO3pavyHOCTN N HENpeaB3ATOCTU. PelleHunA, npMHMMaeMble B STOM KOHTEKCTe
pPEerynMpyowmMmm opraHamm, noasiexaT B COOTBETCTBYIOLEN mepe npeaaHuto
rNacHoCTW.

27. Bce npuHMMaeMble peryanpyowmmmM opraHamm pelleHna U NoCTaHOBAEHUA
DO/MKHbI ObITb:

- [O/KHbIM 06pPa3oM aprymeHTUPOBaHbl, B COOTBETCTBUMU C HaLMOHabHbIM
3aKOHOAATE/IbCTBOM;

-OTKPbITbI A1 MepPecMoTpa CO CTOPOHbI KOMMETEHTHbIX OPraHOB B COOTBETCTBUN
C HaLMOHaIbHbIM 3aKOHOAATE/IbCTBOM;

- cAenaHbl 4OCTYNHbIMU ANA 06LU,eCTBEHHOCTM».

OCHOBHbIMU YCNOBUAMM OCYLLECTB/IEHUA NIMLEH3UPOBAHUA TeNEPaaMOBELLAHNA KaK
¢dakKTopa pasBUTUA cBOHOALI MaccoBOM MHOPMALIUM NPU3HAKOTCS:

1) 6ecnpucTpacTHOCTb, KOMMETEHTHOCTb W  HENpUMEHEHWEe  KpuTepues
NOUTUYECKOTO XapaKTepa HaLUMOHaNbHbIMW TULEH3UPYIOLLMMM OPraHaMM;

2) UX HEe3aBUCUMMOCTb OT MHCTUTYTOB rOCYAapPCTBEHHOM BAACTU U MNOAOTYETHOCTb
rpa*kaaHcKomy obuiecTsy;

3) npeackasyemocTb MNPaBu/ MNOAYYEHWUA NWULEH3WUM, [ACHOCTb Mpouesypbl
NNLLEH3NPOBAHWA U KOHTPO/A, YYET MHTEPECoB ayanTopuu;

4) [ONroBpPEMEHHbII XapaKTep AeNCTBMA IMLEH3WNIA, Bbl4aBaeMbIX OPraHOM.

2. AHAI3 HOPM 3AKOHOOATE/IbCTBA PECNYBJ/IMKMN BENNAPYCb O CBOBO/E
WHOOPMALMK, TMEYATU W BELWATENbHOW AEATENbHOCTU. OMNUCAHMUE
PErY/INPOBAHWUA AHAJIOTMYHbIX MPABOOTHOLUEHWIA B APYTUX FTOCYAAPCTBAX
YYACTHMUKAX OBCE

HaumoHanbHoe 3akoHogatenbctso Pecnybavku Benapycb 06  unHbopmaumn

BK/IIOYAET KOHCTUTYLMOHHbIE HOPMbI, HaxoAsAwMe pasBUTME B OTPACAEBbIX aKTax
3aKoHogaTenbCcTea Pecnybamnku.
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TaK, ctaTba 33 KOHCTUTYUUM NpoBO3I/1aLlaeT:

«Kaxkgomy rapaHTupyetca cBoboga MHeHuM, ybexkaeHuid M ux ceobogHoe
BblpayKeHue.

HUKTO He MOMeT ObiTb MPUHYKAEH K BbIPAXKEHUIO CBOMX ybBeaeHui mam
OTKa3y OT HUX

MoHononusauma  cpeacTB  MaccoBo  MHOOPMALMM  FOCYLAPCTBOM,
06LWeCcTBEHHLIMN 06bEANHEHUAMMU UAN OTAENbHLIMU TPaXKAAHAMM, A TaKKe
LEH3ypa He A0NYCKaloTCA. ».

CtaTbs 34 KOHCTUTYUMM rapaHTMpyeT rpaxgaHam Pecnybavkn Benapycob:

«MpPaBo Ha Noay4YyeHue, XpaHeHUe U pacnpocTpaHeHue NoMHOM, AOCTOBEpPHOM
M CBOEBpPEeMEHHOW MHPOPMaLIMM O AeATeNbHOCTU rocyAapCTBEHHbIX OPraHoB,
06LWecTBEHHbIX 06BbeAMHEHMUI, O NOJUTUYECKON, SKOHOMUYECKON, KY/IbTYPHOM
N MEXAYHapPOAHOMN XU3HWN, COCTOAHUM OKPY3KatoLen cpeabl.

locypapcTBeHHbIe OpraHbl, 0bLecTBEHHbIE 06beAMHEHWS, AOMKHOCTHbIE ANLA
06A3aHbl NPeAoCTaBUTL TPaXKAaHUHY Pecnybivku Benapycb BO3MOXKHOCTb
03HAaKOMUTLCA C MaTepuanamu, 3aTparvBaloWMMKM ero rnpasBa U 3aKOHHble
WHTEpEeCbI».

O6Lume rapaHTMM NpaBa Ha MHPOPMALLMIO, YCTaHOBNAEHHbIE KOHCTUTYLMEl PecnybivKu
bBenapycb, HaxoAAaT OTpa)keHVWe B 3aKOHOAATE/IbCTBE O CPEACTBaX MacCOBOW

MHbopmaLmn.

Tak, cTatba 5 3akoHa «O cpeAcTBaxX MAaCcCOBOM MHPOPMALIMM» TapaHTUPYET KaxKAoMy
cBobogy MHeHul, ybexaeHun u ux csobogHoe BbipaxkeHue. CTaTba 7 3aKoHa
YCU/IMBAET rapaHTUK, YKa3blBas, YTO HE3aKOHHOe orpaHuyeHue cBobOAbl MAacCOBOM
MHGOPMALMM He JOMYCKAeTcs, B TOM YMC/e, eC/IM TaKoe OrpaHUYeHue BbipakaeTcs,

B TOM 4yunucne, B:

OCYLLLECTBAEHMM LLEH3YPbl MaccoBOM MHbOpMaLLUK;

BMeLIaTeNbCTBE B chepy NpodecCMoHaNbHON CaMOCTOATENIbHOCTU IOPUANYECKOTO
LA, Ha KOTOpPOe BO3MOMEHbl QYHKUMKM pefakumMmM CpeacTBa  MaccoBOWM
nHpopmauuu;

B NPMOCTaHOBAEHUM AW NPEKPALLEHMM BbINYCKa CPeACTBa MacCoBOM MHPOpMaLmn
C HapyweHuem TpeboBaHUI 3aKoHoaaTeNbCTBA Pecnybanku Benapyco;

BMNPUHYKAEHUMKYPHAAMUCTA CPeacTBaMaccoBOM MHOPMaALMNKPACIPOCTPAHEHUIO
NMB0 OTKasy OT pacnpocTpaHeHUa MHGopMaLmy;

B HapYLUEHMM MPaB }KyPHaIMUCTA CPEACTBA MAacCOBOM MHbOPMaLUN.

3akoH PB «O cpeacTBax MaccoBOil MHPoOpMauMmM» He peryavpyeT BOMPOCHI
JNIMLEH3NPOBAHUA BeLaHWUA, [eNnas OTCbUIKY K COOTBETCTBYHOLEMY OTPac/NeBOMy
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3aKoHopaTenbctey.”® CraTbsl 17 3aKOHa /MWb KOCBEHHO 3aTparvMBaeT yKasaHHble
BOMNPOCHI, NPeaycMaTpmBas, YTO PacnpocTpaHeHne NPOoAyKUMM CpeacTBa MacCOBOM
MHPOPMALIMM OCYLLECTBAAETCA B COOTBETCTBMM C 3aKOHOAATeNbcTBOM Pecnybauku
Benapycb OpPUOMYECKMM JIMLOM, Ha KOTOPOE BO3/IOMKEHbl OGYHKUMM pedakumu
cpeacTBa MaccoBoi MHGopmaLmn, NM60 Ha OCHOBaHMM A0TOBOPA, 3aK/HOYEHHOTO UM
B YCTAHOB/JIEHHOM MNOPAAKE C PACNPOCTPaHUTENEM MPOAYKLMM CpeacTBa MacCOBOM
UHPopmMaLmu.

CratbA 24 3aKoHa, KOTOpas Ha3biBaeTcA «lopAfOK OCyLWEecTBAeHUA TeNEeBU3NOHHOIO
BeLLAHMA N PaANOBELLAHNAY», NpeayCMaTpMBaeT caeayolme nNpasmaa, B OTHOWEHUN
TEXHUYECKUX CPeACTB, NCMOJIb3YEMbIX B BELLLAHNM:

«1. TeneBM3NOHHOE BeLLAHNE U paanOBeLLaHNe OCYLLLECTBIAIOTCA MOCPeACTBOM
MCNO/1b30BaHNA COBCTBEHHbIX WM apeHayeMblX CPEACTB 3/1eKTPOCBA3M.

2. Mpasuna BBO3a, NPUOBPETEHMA U IKCMAYaTaL MU CPEACTB 3/1eKTPOCBA3M, B TOM
yncae CNYTHUKOBBIX, MPUMEHAEMbIX TEIEBU3MOHHbBIMM U paanoBeLlaTeNbHbIMU
cpeacTBaMM MaccoBOM MHGOpPMaLMKM, YCTaHaBAMBAIOTCA 3aKOHOAATENbCTBOM
Pecny6anku benapycby.

AHanornyHbim o6pa3om He peluaeTca B 3akoHe «O cpeiCTBaXx MaccoBOM MHOPMaLMN»
BOMPOC INLEH3UPOBAHNA U3FOTOB/IEHWUA U PACNPOCTPaAHEHMA NeYaTHbIX U34aHMUA.

Mpoueaypbl NMLEH3MPOBAHMA YCTAaHAB/AMBAKOTCA CMELMANN3UPOBAHHBIM  AKTOM,
KOHCONMAMPYIOLWMM BCE MpaBWia, KacawlmecAa Tex BWAOB [AeATEeNbHOCTW, ANA
OCYLLECTB/IEHUNSA KOTOPbIX HEOBXOAMMO MOyYEHME CeLnanbHOro paspeLleHuns. Takum
aKToM ABnsAetca onoKeHne 0 NNULEH3UPOBaAHUW OTAENbHbIX BUAOB AEATENbHOCTH,
yTBepaeHHoe Ykasom MpesnaeHTta Pecnybnunkn benapyck ot 01 ceHTabpsa 2010 roaa
Ne 450 «O NnuUeH3MpPOBaHUN OTAENbHbIX BUAOB AEATENbHOCTU» (Aanee MmeHyemoe
«lonoxeHune», «MonoxeHne o NNLEH3NPOBaHUNY). Lensmn npuHATUA MNonoKeHus
B COOTBETCTBMM C ero npeambynoin asnatoTcs AebopoKpaTU3auumn [eATeNbHOCTU
roCcyZ1apCTBEHHbIX OPraHOB, yAyyllueHne NpeanpUHUMATENBCKOrO U UHBECTULLMOHHOTO
KNAMMaTa B CTpaHe, a TaKXe yNpoLleHWe npoueayp AMLEH3UPOBAHMA OTAENbHbIX
BMAOB AEATENIbHOCTU.

MonoxeHne MoxKeT ObiTb pasfeneHo Ha ABe 4YacTM: HOpMbl OB6LLEro Xapakrtepa,
KOTOpble YCTaHaB/AMBAOT Mpoueaypbl NMUEH3UPOBAHMA, obA3aTeNbHble AaA BCex
CY6bEKTOB NNLLEH3MPYEMOI AeATENbHOCTH, U CeLMabHble NONOXKEHMA, OTHOCALLMECA
K KOHKPETHbIM BMAaM AeATeNbHOCTU. MMeHHO nocneaHue 6blIM NOABEPrHYTHI
KOPPEKTUPOBKE B pamMKax NPUHATUA PaCCMaTPUBAEMOro HOPMATUBHOTIO aKTa, KOTOPbIM
6binn gobasneHbl MaBbl O JMLEH3UMPOBAHWMM BewaTenbHOW M noaurpadpuyeckoin
OeaTeNnbHoCTy.

28. 3akoH «O cpeacTBax MaccoBoW MHPOpMALMU» caedyeT HOPMATUBHOMY NpeanucaHuto MNonoxeHus
0 JINLEH3MPOBAHNMN OTAENbHBIX BUAOB AEATENbHOCTU, KOTOPOe B MyHKTe 12 rnasbl 1 ycTaHaBAMBaeT, uTo B
HOPMAaTMBHbIX NPABOBbIX aKTax, He PerynnpyroLLMx BONPOChI NLLEH3UPOBAHMA B LLIEIOM, KaK NPaBuo, He
[0IKHbI COAEPXKaTbCA HOPMbI, OnpeaensatoLme ero NopasoK 1 yCA0BKA.
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Ucxopa 13 obLuelt 4acTi yKasaHHOro MofoKeHUA AULEH3MPOBAaHME OCYLLEeCTBAAETCA
Ha OCHOBaHWM CAeAYHOLWMUX MPUHLUMMOB:

- /IMUEH3NPOBaHME CylecTByeT B MHTepecax HauuoHasbHOW 6e3omnacHocTH,
06LecTBEHHOrO MOpAAKa, 3alWmMTbl Npas U ceoboa, HPABCTBEHHOCTM, 340PO0BbA
HacesieHMA 1 OXPaHbl OKPYKatoLWEN cpeabl;

- TMUEH3NOHHaA AeATe/IbHOCTb OCyLWLeCTBNAAETCA rocyaapCTtBeHHbIMU OpraHamu,
YNONHOMOYEHHbIMK MonoXKeHnem;

- IMUEH3UNA BblAAETCA Ha CPOK He meHee 5 M He 6onee 10 neT, ecan MHoe He
ycTaHoBneHo [pesunaeHTom Pecnybnvku benapycb. JIMUEH3MA MOXKeT 6biTb
npoa/ieHa, B clyyae NoJayn CBOEBPEMEHHOrO (He MosaHee, YemM 3a TpM mecAaua
[0 OKOHYaHWA CPOKa /AWUEH3UKM) 3asBieHuMA O npopneHun. TpeboBaHMA K
NpeTeHAEeHTY Ha NpoANeHMe NIMLEH3UU MOTYT BbiTb YCTaHOBAEHbI CNeLManbHoM
YacTbto MonoxKeHus;

- JINUEH3MOHHbIN  KOHTPOAb  MOAPA3yMeBaeT TPEXYPOBHEBYID  CUCTEMY
B3aMMOAENCTBUA KOHTPONIMPYIOWEro opraHa M AuueHsuaTa. Ha nepsom 3aTtane
npwu BbIABIEHWUM HApYyWeHWN nuueHsnatom (ero paboTHUKOM, 060CO6AEHHBIM
nogpasaeneHvem, B ToM ymcsie Guananom) 3akoHO4aTENbCTBA O INLLEH3MPOBAHUH,
JMUEH3UOHHbIX TpeboBaHUM KOHTPOAMPYIOLWLMI OpraH BblAAeT JIMLEH3NaTy
TpeboBaHMe (NpeanucaHne) 06 yCTpaHEHMM BbISABNEHHOTO HapPYLWEHUA U YCI0BUMA
W YCTaHaB/IMBAET CPOK MX YCTPAHEHMs. ITOT CPOK HE MOKET NPeBbIWaTh 6 MecsALEeB.

Ecnn B yCTaHOB/NEHHbIW CPOK /IMLLEH3MATOM He YCTpaHeHbl HapylleHWs, yKasaHHble
B TpeboBaHWW (npegnucaHuun) o6 yCTPaHEHUU BbISBNEHHbIX HApylleHui, nnbo B
JIMLLEH3VPYIOLLMIA UAW APYTOI KOHTPOIMPYIOLLMIA OPraH He NpeAcTaBAeHo MMCbMEHHOE
yBegomsieHne o6 ycTpaHeHUM TaKuUX HapyweHU, 1M60 KOHTPONMPYIOWMM OpraHoOM
BbIAB/EHO HapyLleHWe NLEH3NATOM 0COBbIX TNLLEH3NOHHbIX TpebOoBaHWUI 1 yCNOBUIA,
JIMLEH3VPYIOWMIA OpraH no CBOEW MHULMATUBE WMAM MO NPeACTaBNEHUIO APYroro
KOHTPO/IMPYIOLLEro OpraHa MPUMHMMAEeT pelleHue O NPUOCTAHOB/EHUMU OEeWCTBUA
JINLEH3MM Ha CPOK A0 6 mecALEeB.

Ecnn B ycTaHOBNEHHbIV CPOK IMLLEH3MATOM He YCTPaHEeHbl HapyLweHWA, NoBAeKLMne 3a
coboi nprMocTaHOBNEHWE AENCTBUA NULEH3UU, MO0 B INLEH3UPYIOWMNIA AN APYTO
KOHTPO/IMPYIOLLMIA OPraH He NPeACTaB/IeHO MMCbMEHHOe yBeAoM/IeHMe 06 ycTpaHeHUK
TaKWUX HapyWweHW, ANLEH3UPYIOWMIA OpraH, BblAABWWA AWULEH3UIO, NPUHUMAET
pelleHne O NpeKpalleHnn ee AelcTBUA B NopAgKe, YCTaHOBAeHHOM [lonoxeHuem.
B cnyyae BbifiBNEHMs 2py6020 HAPyLWIEHUS JSIMLEH3MATOM 3aKOHOAATENbCTBA O
JIMLEH3VPOBAHNN, NNLEH3NOHHbIX TpebOBaHUI KOHTPONMPYIOWMI OpraH Brnpase
NPUHATL pelleHne O mnpeKpaweHun nauueHsun 6e3 obpalleHna K npoueaype
NPUOCTaHOBNEHUA NuUeH3nK. [lepeyeHb rpybbix HapylweHW 3aKoHOAATeNbCTBa
O /INLEH3UPOBAHUM, JINLEH3NOHHBLIX TPeboBaHW NpeaycMOTpPeH B CreumanbHbIX
HopMmax MonoxeHuna.
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BaXKHO MOAYEPKHYTb, YTO WCXOAA M3 MNPUHLMMNOB (PYHKLUMOHUPOBAHUA CUCTEMDI
HaUMOHaNbHOrO 3aKoHogaTenbcTBa Pecnybnukm  benapycb Monoxkenne «O
NIMLEH3VPOBAHUN OTAE/IbHbIX BUAOB [AEATENbHOCTU» He 06M3aTeNbHO [0/KHO
HaxoAWTbCA B COOTBETCTBUM C 3aKOHaMu Pecny6i1mku benapycb, B TOM Ymcae ¢ 3aKoOHOM
«O cpeacTBax maccoBoit nHdopmauumn» (ab3. 3 ctatbk 10 3akoHa «O HOPMATUBHbIX
NpaBoBbIX akKTax»). Mo 3TOM MpUYMHE, BOMPOC COOTHOLUEHWA HALMOHANbHOIO
3aKOHOZATeNbCTBA Ha 3TOM YPOBHE He CTa/ NpeamMeTOM PAacCMOTPEHMA HACTOALLEro
nccnegoBaHms.

B KayecTBe npumepa peanu3aLuu MHbIX MOAXOAOB K JIMLEH3UPOBAHWUIO MOMKHO
npuBecTu peryanposaHune, chopmupoBaHHoe B Poccuiickoint Pepepaumum, TaKkkKe
y4acTHMKa OBCE, a paBHO y4aCTHMKa COHO3HOrO rocyzapcrsa, CPOpPMUPOBAHHOTO
COBMECTHO ¢ Pecnybnukoi benapycb.?

B  Poccuiickon  Pepepauun  cylwlectsyeT  AULEH3MPOBAHME  BelLaTeNbHOM
LeATeNIbHOCTU, ero OCHOBHbIE YCI0BMA NpeaycMoTpeHbl B 3akoHe PO ot 27.12.1991
roga «O cpeacTBax mMaccoBol MHbopmaumm»,*® KoTopblid ABAAETCA CheuuanbHbiM
3aKOHOAATENbHbIM aKTOM MO OTHOWeHUIo K PedepanbHomy 3akoHy ot 04.05.2011
roga «O NMUEeH3MPOBaHUW OTAENbHbIX BUAOB AeATENbHOCTU», ! U KOHKPETU3UPOBAHbI
Ha YpOBHE NoA3aKOHHbIX aKTOB. 3aKoH «O CMW», 0603HauYeHHbI 06LLeoTpacieBoi
3aKOHOAATENbHbIN aKT YCTaHaBAMBAOT ChAedylowme MNPUHLMMLE JIMLEH3UPOBAHUA
BelaHuA:

- lnueH3npoBaHue BellaHmA (Kak 1 11060k MHOM AeATeNbHOCTIN) OCYLLECTBAAETCA
B UeNnax npepotepalieHua yuwepba npaBam, 3aKOHHbIM MHTEPECAM, KU3HU WU
300POBbLIO TPaXKAAH, OKpyKaloleh cpepe, 06beKTaM KynbTypHOro Hacneaus
(namsTHMKam ucTOpUM M KynbTypbl) HapogoB Poccuiickoni  depepaunm,
obopoHe M 6e30MacHOCTU ToCyAapcTBa, BO3MOMKHOCTb HAHECEeHWA KOTOPOro
CBA3aHa C OCYLLEeCTB/IEHMEM OPUANYECKUMM NIULAMM U UHAMBUAYANbHBIMM
npeanpUHUMaTENAMU OTAE/bHbIX BUAOB AEATENBHOCTY;

- Pepakuumsa, sbinyckatowas CMW 1 nonyumsLian AnLEH3uno, Bnpase ocyLLecTBAATb
NMUEH3NI0 BO BCex cpepax (HasemHoe, KabenbHoe, CMyTHMKOBOE BellaHue).
JlnueHsmnaTtbl, He ABAAIOWMECA peaakuMenr, NoAydYMBLUME AULEH3MIO, BrNpase
OCYLLECTB/IATL BEeLaHMe TONbKO B ONpeaeneHHbIX cpegax pacnpocTpaHeHus.

- JInueH3MpoBaHMe OCyLLEeCTBAAETCA MOAHOMOYHbIM OPraHOM rocyaapCTBeHHOWM
BNaCTK;

29. B cootsetctBMM ¢ [lorosopom mexay PP n Pecnybavkoli Benapycb ot 08.12.1999 roga «O cos3gaHumn
CotosHoro rocysapctea» uenamu COK3HOMO rocyiapcTBa «HEYKIOHHOE COBAoAeHWEe OCHOBHbIX Npas
1 cBo60OA, YEeNOBEKA WU rPaKAaHUHA B COOTBETCTBMM C OBLLENPU3HAHHBIMM MPUHLMNEAMU U HOPMamu
MeXAyHapoAHOro nNpasa; GoOpMUPOBaHUE e4MHOIN NPABOBOM CUCTEMbI AEMOKPATUYECKOTO roCcyAapcTBay.
30. 3akoH P® ot 27.12.1991 roga Ne 2124-1 «O cpeacTBax maccoBov MHPopMaLmm». TEKCT 3aKOHa Ha
PYCCKOM f3blKe A0CTYneH B ceTn MHTepHeT no agpecy: http://www.consultant.ru/popular/smi/

31. depepanbHbIi 3aKoH oT 04.05.2011 Ne 99-d3 «O NMLLEH3UPOBAHUN OTAENbHbIX BUAOB AEATENIbHOCTUY.
TeKcT 3aKoHa Ha PYCCKOM Ai3blKe A0CTyneH B cetn MHTepHeT no agpecy: http://www.consultant.ru/popular/
license/
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- JlMueHsnoHHble TpeboBaHMA K Bewatento GOPMMPYIOTCA Ha OCHOBaHMU
MapameTpoB, YKa3aHHbIX B €r0 3asB/IEHUMN O BblAaue JIULEH3UK;

- CpoK [eincTBvA /NMUEH3MM Ha TeNeBM3MOHHOE BellaHWe, paauoBeLLaHue
COCTaBNAET AEeCATb JIET, eC/IM MEHbLUNIM CPOK HE YKa3aH CoMCKaTeNeM JIMLEH3UM B
3aAB/IEHUN O NPeAOCTaBAEHUM NLEH3UN NPU €ro nogade.

CpoK AeNCTBUA NNLEH3UU MOSNEXKUT NPOLJEHMUIO HA TOT XKe CPOK, 32 UCK/IOYEHUEM
C/Nly4aeB, KOraa CyLLLeCcTBYIOT OCHOBaHWSA A/1a 0TKa3a, 3 UMEHHO:

1) obwue ocHOBaHMA ANA OTKasa B NpeaoCcTaBAeHUMM WAM NepeodopmMaeHUM
NNUEH3UK;

2) HannyMe Ha MOMEHT MPOANEHUA CPOKA AENCTBUA ULEH3UN HEYCTPaHEHHbIX
HapyLWeHNN NULLEH3UOHHbIX TpeboBaHWIA;

3) NpUoCTaHoOB/IEHNE ,D,eVICTBMH NNUEH3UN Ha AOeHb NPUHATUA NTUUEH3UPYHOLWNUM
OpPraHOM peleHMnA No 3aABNEHNUIO O NpoaeEHUN CPOKa ,CI,EI\/'ICTBMH NNUEH3NNU;

4) npeacTaBaeHMe 3a8BNEHNA O NPOANEHUM CPOKA AEeNCTBUA IMLLEH3UU MEHEE YEM
3a WeCTbAECAT AHEN A0 OKOHYAHUA CPOKa AEUCTBUA NULEH3UMN.

- JINUEH3MOHHBIA KOHTPO/Ib TaKXKe Mnoapa3ymMmeBaeT TPEXypPOBHEBYHD CUCTEMY
B3aMMOLENCTBUA KOHTPO/NIMPYIOLLEro OpraHa, /AuueH3uata M cysa. Ha nepsom
aTane NULEH3MPYIOWMI OpraH BblAaeT JMUEH3MaTy npegnucaHne ob ycTpaHeHuu
BbIAAB/IEHHOIO HapyLUEHMA UAM O HEAONYCTUMOCTM COBEPLLEHUA HAPYLLEHMA B Cy4Yae:
1) BbIABNEHUSA YNOJHOMOYEHHbLIMW TFOCYAAPCTBEHHBIMW OPraHammM HapylueHwus,
CBA3aHHOro c HecobntogeHnem TpeboBaHWI 3akoHa o CMMU, TpeboBaHWI WHbIX
HOPMaTMBHbIX MPaBOBbIX AKTOB, HEMOCPEACTBEHHO CBA3aHHbIX C OCYLLECTBAEHMEM
TeNeBU3NOHHOTO BELLLAHWSA, PaSMOBELLAHMA; 2) BbIABNEHWA TULEH3MPYIOLLMM OPraHOM
HapylweHUa JNIMLEH3MATOM JIMUEH3NOHHbIX TpeboBaHWI; 3) HeocyLlecTBNeHUn
NIMLLEH3MATOM TENEBU3NOHHOTIO BELLLAHWUA, paanoBeLLaHnA bonee Tpex mecaLes.

MpeanucaHue ¢ yKasaHMEeM OCHOBaHMA BblAauv NpeannucaHms U Cpoka, Heobxoanmoro
08 YCTPaHEeHMA ANLEH3MATOM HapyLWeHUa M COCTaBAAIOWEro He MeHee Tpex AHeW,
HO He 6onee Tpex mecALEeB, AOBOAWUTCA B MUCbMEHHON GOopMe NNLEH3UPYIOLWMUM
OpraHoM [0 NuueH3naTa B TedyeHue AByX paboumx AHen co AHA ero Bblgadun. Cpok
YCTPAHEHUA BbIABNEHHOMO HapPYyLWeHNA UCYUCNAETCA CO AHA NOAYYEHUA NULEH3NATOM
npeanMcaHna NLEH3MPYIOLWEro opraHa 06 ycTpaHeHMM BbIABAEHHOMO HapyLeHKs.

JIueH3npyoWwmin opraH NpMocTaHaBAMBaeT AeNCTBME NIMLEH3UM Ha CPOK He Bonee
TPex MecALEB B CAy4ae HEBbLINOJAHEHUA J/MLEH3NMATOM B YCTAHOB/IEHHbIA CPOK
npeanMcaHna NIMLEH3MPYOLWEro opraHa 06 ycTpaHeHnn BbIABIEHHOTO HapyLWeHNa Uan
B C/ly4ae BblABMEHUA JNLEH3UPYIOWMM OPraHOM rpyboro HapyLweHUa ANLEH3MOHHbIX
TpeboBaHMiA.
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B CpOK, YCTaHOB/IEHHbIV ANA YCTPAHEHWA BbIABAEHHOTO HapylleHus, Mbo B CPOK
NPWOCTaHOBNEHUA AEUCTBUA INLEH3UN NULEH3MAT 0653aH YBEAOMUTL B MUCbMEHHOM
dbopme NnUEH3MPYOWMIA OpraH 06 YyCTPaHEHUW HapyLeHWA, NoBAEKLWEro 3a coboi
BblAa4y TaKoro npegnmncaHnAa nan npnHATHe peeHnAa o NpUoCTtaHoOBAEHUN ,EI,EVICTBVIH
JIMLEH3UN, C TNPWUNOKEHUEM [OOKYMEHTOB M MAaTepuasnioB, MOATBEPKAAOLMX
yCTpaHeHUe BbIBNEHHOIO HapyLWeHUs.

B cnyyae, ecnm B Te4EHUE CPOKA MPUOCTAHOBIEHUA AEACTBUA NNLEH3UM NLLEH3MAT He
YCTPaHWUA HapyLleHue, noB/eKwee 33 cobo NPUOCTAHOBEHNE AEUCTBUA NNLEH3UN,
NNUEH3MpPYOWMIA opraH obpalwaeTca B Cy4 C 3asBieHMeM 00 aHHY/IMpOBaHUMU
NINLLEH3NN.

B c/nyyae yCTpaHEHMs  NIMUEH3MATOM  HapyleHus, TMoBfeKwero 3a coboi
NPWOCTaHOBNEHNE AENCTBUA NULEH3UWN, NNLEHIUPYIOWMI opraH 0653aH NPUHATL
pelweHne o0 BO30OOHOBNEHUWN ee AeNCTBUA.

JIMueH3na aHHYANpPYeTCA Mo PELeHMI0 CYAa Ha OCHOBAHMM PAacCCMOTPEHMA 3asBEHUA
IMUEH3NPYIOLLEro opraHa 06 aHHYAMPOBaHWUM NNLEH3UW B CNEAYIOWMX CyYasX:

1) HecobnofeHWe NULEH3NATOM OrpaHUYEHUI, CBA3AHHbLIX C Yy4YpeaeHuem
TeNeKaHanoB, PagMOKaHaN0B, 0praHN3aUMi (OPUAMYECKUX TNLL), OCYLLLECTBAIOLLMX
BellaHMe, B COOTBETCTBUM C TpeboBaHMAMM 3aKoHoaaTeNbCcTBa Poccuitckoi
depepaymm o cpeacTsax maccoBon MHbopmaLmu;

2) NoBTOPHOE B TeYeHWe OAHOro roga (C MOMEHTa COBEpLUEHMA NpeablayLLero
HapyLeHun) rpyboe HapyLeHne AMLEH3NATOM JINLEH3NOHHBIX TpeboBaHWI;

3) HeycTpaHeHMEe NULEH3MATOM B YCTAaHOB/EHHbIA NULEH3UPYIOLLMM OPraHom
CPOK HapyLLeHWA, MOBAEKLLErO 3a COHBOM NPUOCTaHOBNEHWE AENCTBUA IULEH3NUN.

PaHee B Poccunm peictBoBanu npaBwuaa, npegycmMaTpuBalolive NMLEH3MPOBaHWE
nsgaTenbCckoi n nonnrpadpuyeckon geatenbHoctTn. OaHaKo, Takme GopMbl KOHTPOAA 3@
OCYLLECTB/IEHMEM COOTBETCTBYIOLLMX BUAOB AEATENbHOCTU BbI/IN COUTEHBI U3INLLIHUMU
M U3bATbI U3 NPABOBOro perynmpoBaHua 6onee 10 neT Hasag, Koraa B 2001 rogy 6bin
NpuHAT deaepanbHbiii 3akoH oT 08.08.2001 roga Ne 128-93 «O anueH3MpoBaHUM
OTAEe/IbHbIX BUAOB AEATENIbHOCTUY.

Ba)KHO OTMETUTb, YTO OCHOBHOW 3a4ayeit NPUHATUA 3aKOHA BblI0 CHUMKEHWE Yucna
BMA0B AeATENIbHOCTU, MOAJIEXKALLMX IULLEH3UPOBAHMIO, TO €CTb 331341 HOPMATUBHOTO
NPaBoro akTa 6blN CO3BYYHbI MOCTaBJEHHbIM B [1OIOKEHUU O NNLEH3UPOBAHUU
Pecny6aunku benapyce.

B 2011 rogy PepepanbHbil 3aKOH P® «O NMLEH3NPOBAHUM OTAENbHbIX BUAOB

AeATesIbHOCTMY Bbll NPUHAT NMOIHOCTLIO B HOBOW peAaKkuuu, U B HEM Takxke He 6bino
YKa3aHO Ha HeEOHX0AMMOCTb NOYYEHUS CNeLMabHOro PaspeLleHns Ha BbiNoHEeHNe
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paboT Mo TUPAXKMPOBAHMIO MEYaTHOW NpoAyKUuMU. [NA opraHu3auuu OO0NKHOrO
KOHTPO/IA 33 OCYLLECTBNEHUEM MOAUrPadUYECKOWN U M3ATENbCKOW AEeATEeNbHOCTU B
HacTosLLee Bpems UCMO/b3yeTcA YBEAOMUTENbHbINM NOPSALOK, KOTOPbIN peanusyercs
B cooTtseTcTBUM C [MocTtaHosneHnem [lpasutensctea PP ot 16.07.2009 roma Neo
584 «0O6 yBeAOMWTE/IbHOM MOPAAKE Hayana OCYLECTB/EHUA OTAE/bHbIX BUOOB
npeanpUHUMaTENbCKOM AeaTenbHOCTU».32 CyBbeKT, NAaHMpYyoLWMIA OCyLWecTBAATL
nonurpaduyeckylto  OeATeNbHOCTb, HanpaBaseT [0 €ee Hayana MucbMeHHoe
yBeAoM/IeHWE B YNOJIHOMOYEHHbIV OPraH, v BNpase NPUCTYNUTb B ee OCYLLLECTBIEHUIO
6e3 nosyyYeHWa cornacus, paspelleHne UM UHOTO MOATBEPXKAEHUS OT OpraHa
rocyZ,apCTBEHHOM BNACTU.

MoxoxkmMm obpasom chopmmpoBaHa NpaBoBas H6asa ele 04HOro rocyLapcTBa-yieHa
OBCE, umetowero, Kak M benapycb, KOHTUHEHTANbHYO NPaBOBYO cUCTEMY, - Pecnybinkum
KasaxctaH. 3aecb TakKe cylwecTByeT NMLEH3MPOBaHWe Tene- pagMoBeLaHna, n HeT
TpeboBaHUA O NONYYEHUN ANLEH3UN Ha NOAUTPadUYECKYIO AeATEIbHOCTb.

JlnueHsnpoBaHue TenepaanoBeLLaTeNbHOM aeaTenbHOCTV B KazaxcTaHe nponssoaunTca
B COOTBETCTBMM C TpeboBaHMAMM pAda HOPMATMBHbLIX AKTOB. 3aKOoH Pecnybauku
KasaxctaH ot 18 aHBaps 2012 roga «O TenepaguvosellaHUM»KBanMdUKaLMOHHbIE
TpeboBaHUA, npegbABAAemMble  NPU  JIMLEH3UPOBAHUU  OEeATeNbHOCTM  NOo
pacnpocTpaHeHUIo Tene-, pafMoKaHanoB (cTaTbs 6), a TaKXKe KOMMNETEHLMIO
YNO/IHOMOYEHHOTO OpraHa no TMPOBEAEHUID JIMLEH3MOHHbBIX M KOHTPO/IbHbIX
npoweayp, a paBHo No paspaboTke KBaAUPUKALMOHHbLIX TpeboBaHWi (cTaTbsa 7). B
COOTBETCTBMM C 3aKoHOM OT 11 aHBapsa 2007 roga Ne 214 «O anueH3MpoBaHUM»*® B
cTatbe 14 coaepKUT CCbIIKY Ha 3aKOH O INLLEH3MPOBAHUKN KaK Ha OCHOBHOW AOKYMEHT,
yCTaHaBAUBAOLMI COOTBETCTBYIOLLYIO NpoLeaypy. B Toxe Bpems, B oTpacneBom and
aneKTpoHHbIX CMU 3aKkoHe cogeprkaTbCA HEKOTOPbIE NONOXKEHUA O INLEH3NPOBAHUN.
B yacTHOCTH, MM NpesyCMOTPEHO OCYyLLEeCTBeHME AEeATeNIbHOCTM MO aHa/soroBoOMYy,
undpoBomy n KabenbHOMy, CMYTHUKOBOMY BELLAHWUIO HA OCHOBAHWW NULEH3UU Ha
pacnpocTpaHeHue Tene-, paAnokaHanos. Kpome Toro, 3aKoH GUKcMpyeT NosiHOMOuYMe
MpaBuTenbcTBa Pecnybanku KasaxctaH yTBep:aaTb®* U NPUHATBIMK B €ro passuTme
NoA3aKOHHbIMW aKTaMU AeATeNbHOCTb MO PaCNpPOCTPaHEHUIO Tene-, pagnuoKaHanoB
NIMLLEH3MPYETCA Ha CAeAyHOLLMX YCNOBUAX:

- lnueH3npoBaHue BellaHmaA (Kak 1 11060k MHOW AeATeNbHOCTN) OCYLLECTBAAETCA

B Lensx B Lenax HauMoHa/ibHOM 6e3onacHocTU, obecneyeHWA npaBomnopsaaKa,

3aLUMTbI OKPYHKatoLLel cpeabl, COBCTBEHHOCTHU, YKM3HU U 340P0BbSA rPaXKAaH;

-Mony4vaTenb AnueH3nKn, BNpase oCyLLECTBAATL 4EATENIbHOCTL MO PACNPOCTPAHEHMUIO
CUrHa/Nla B TexX cpefaX, Ha KOoTopble BblAaHa NUUEH3NA (Ha3EMHOE, Ka6EIIbHOE,

32. TeKcT OOKYMEHTa Ha PYCCKOM f3blke AOCTyneH B ceTu WHTepHeT no agpecy: http://base.garant.
ru/12168518/

33. TeKCT AOKYMeHTa Ha PYCCKOM S3blKe A0CTyneH B ceTu MHTepHeT no aapecy: http://adilet.zan.kz/rus/
docs/Z1200000545

34. TeKCT LOKYMEHTa Ha PYCCKOM S3blKe AOCTyneH B ceTu MHTepHeT no aapecy: http://adilet.zan.kz/rus/
docs/Z070000214_#z257
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CMNYTHUKOBOE BellaHue);

- JInueHsMpoBaHMe OCyLLECTBAAETCA MOJAHOMOYHbLIM OPraHOM roCy4apCTBEHHOM
BAacT;

- JlnueHsnoHHble TpeboBaHMA K Bewatento GOPMUPYIOTCA Ha OCHOBaHWUMK
noKasaTenei KauyecCTBEHHbIX W KOAMYECTBEHHbIX XapPaKTEPUCTUK BeLLaHWA,
yTBEPKAEHHbIX [1paBUTENbCTBOM, COOTBETCTBME KOTOPbIM MNOATBEP)KAAeTcA
NPeTeHAeHTOM Ha Mo/yyeHWe AULEH3MM NPU Modadye 3anBjeHUA O Bblgaye
NNUEH3UK;

- Cpok Ll,eﬁCTBVIﬂ NMNUEH3UN Ha [OeATe/IbHOCTb MO pPacnpoCTpaHeHUKO Tene-,
PagnoOKaHa0B He OrpaHUYeH:

- JINUEH3MOHHBbINA KOHTPO/Ib OCYLLECTBAAETCA B MNOPAAKE, NPesycMOTPEeHHOM
3aKOHO4ATENLCTBOM 06 aLMMUHUCTPATUBHbIX NPaBOHAPYLIEHUAX.
MpuocTaHOBNEHME OEUCTBUS NIMLUEH3UM  OCYLLECTBAAETCA  IMULEH3UPYOLWUM
OpraHoOM B C/ly4yae COBEpLIeHWs BellaTesieM KOHKPETHOTro aAMUHWUCTPATUBHOIO
NPaBOHAPYLUEHMS, YKa3aHHOrO B COOTBETCTBYIOLLLEM KOAeKCe. JINeHne NMLEH3NN
NPOU3BOAMUTCA UCKIIOYUTEIBHO B CyAebHOM MopsaKe U TONbKO B CyYasx rpyboro
WM CUCTEMATMYECKOTO HapyLIEeHMs 3aKOHOAATe/NbCTBa, NPeayCMOTPEHHbIX
KoZEeKCcoM 06 afMUHUCTPATUBHBIX NPaBOHapYLUEHMAX.>

Kak yxe 6bln0 oTmeuyeHo, B KasaxcTaHe He CywecTByeT 3aKOHOAATe/NbCTBa,
npeasycMaTpuBaloLLEro  JIMUEH3UPOBaHME  noaurpaduyeckon  AeATeNbHOCTU.
B 2006 rogay B pecnybnnke 6bIN0 WMHULMMPOBAHO MNpUHATME 3aKoHa «06
N34aTeNbCKON AeATeNbHOCTUY», YCTaHAB/AMBAIOLWLErO PeryimpoBaHue W3AaTeNbCKOM
1 nonurpadumyeckon AeATeNbHOCTU, B COOTBETCTBMM CO CTaTbeir 10 0603HauyeHHOro
OOKYMeHTanpeanaranochcaenatboba3atelbHbIMINLEH3UPOBaHME NOAUTPAadUIECKMX
npegnpuatmii®® B Hauane 2007 roga npeasioXUBLIME COOTBETCTBYHOLMIA MPOEKT
opraHbl BAACTU OTO3Ba/IM MPOEKT, OTPearMpoBaB Ha KPUTUKY NpodeccMoHanbHOro
KYPHANUCTCKOro coobwectBa M Ha peakuuio MexayHapoaHoro coobuectsa,
noABepriiemy OCTPO KPUTUKE MPAKTUKY JIULEH3UPOBAHUA NOAUTPadUYECKUX
npeanpuATUIA Kak He COOTBETCTBYIOLLYIO TPebOoBaHMAM MeXAYHAPOAHbIX COTNALIEeHN M
0 3aWwuTe cBOOOAblI BbIpPAXKEHUsA MHeHuA. [lpexae BCEro AUULEH3UPOBaHWE
nonurpaduyeckon paeaTesbHOCTM OblI0 MPU3HAHO HE COOTBETCTBYHOLMM TEM
TpeboBaHUAM K obecnedyeHUto ypoBHA cBOGOAbI BbIPAaXKEHWA MHEHMUA, KOTOpbIe
yCTaHOB/eHbl B cTaTbe 19 MMIMMN.¥

35. HeobxoaMmo OTMETUTb, YTO 3aKOHOAATENLCTBO 06 aAMMHUCTPATUBHbIX NPaBOHApPYyLWeHMAX KasaxcTaHa
B YacTu peryavpytowenn geatenbHoctn CMU, 6bino npegmetom sKkcnepTusbl Bropo MNpeacrasutens OBCE
no sonpocam csobogbl CMU. Cama npoueaypa oOCyLLeCTBAEHUA NNLEH3MOHHOTO KOHTPOIA 6blna oueHeHa
KaK COOTBETCTBYIOLLAA MEXAYHAPOAHbBIM CTaHAAPTaM, B TO BPEMA KaK OCHOBaHWA ana npusnedeHns CMU k
a,CI,MVIHVICTpaTI/IBHoi;I OTBETCTBEHHOCTM BblN NPU3HAHbI YPE3MEPHO WWMPOKUMU N HENMPONMOPUMOHA/IbHbIMN.
MoapobHee cm. http://www.osce.org/ru/fom/104489

36. TeKCT 3aKOHOMPOEKTa Ha PYCCKOM A3blKe AOCTyneH B ceTn MHTepHeT no aapecy: http://medialaw.kz/
index.php?r=85&c=2345

37. Cm., B 4aCTHOCTM UccnefoBaHWe 3aKOHOMpoekTa B MemopaHayme opraHusauun Aptuknb XIX. Tekct
MeMopaHayMa Ha aHIIMACKOM A3blKe AOCTyrneH B ceT MHTepHeT no agpecy: http://www.article19.org/
data/files/pdfs/analysis/kazakhstan-publishing-06.pdf
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B pamKax HacCTOALLEro 3aKNOYEeHWUA 3KCNepT cyMTaeT HeobxoaMMbIM CCblIaTbCA Ha
perynMpoBaHue B 0603HaYeHHbIX CTPaHax B KayecTBe MPUMEPOB, KOTOpble MOryT
6bITb MCNONb30BaHbl ANA BOCNONAHEHMA NpobenoB 3akoHogaTenbcTBa Pecnybavku
Benapych.

3. AHA/IN3 YKA3A TMPESUAEHTA PECNYB/IMKU BENAPYCb «O BHECEHUU
OONONHEHUA U USMEHEHWUIA B HEKOTOPBIE YKA3bl MPESUAEHTA PECNYB/INKN
BE/ZIAPYCb» OT 7 OKTABPA 2013 TOAA Ne 465

3.1. O6bwme 3ameyaHMA U KOMMEHTapUn

PaccmaTtpuBaembiii YKas lMpesngeHTa ycTaHaBAMBaeT npoueaypbl AMLEH3UPOBAHMUA
OBYX BUAOB [AEeATENbHOCTU, OCYLLECTBAAEMbIX CPeACTBaMM MACCOBOWM MHbOpMaLMu:
BELLaHMA TENEeBM3MOHHbIX U PaaNONpPoOrpaMm, a PaBHO TUPAXKMPOBAHMA MedYaTHOWM
npoaykumn CMMW. OTaenbHble acnekTbl BBeAEeHMA NULEH3MOHHBLIX npoueayp no
KaXKOAOMY BWAYy AeAaTenbHOCTM OyayT NpoaHa/IM3MpoBaHbl MpU  PacCMOTPEHUMN
KOHKPETHbIX MOJIOKEHUN VYKasa, B KayecTBe o6uwero Bonpoca npeacTaBnferca
HeobxoaMMbIM PacCcCMOTPeTb camy Gopmy BBeAEHUA NpoLeaypbl.

MeKayHapo4HO-NPaBoOBble  CTAaHAAPTbl, a PaBHO lOpUAMYEcKas  LOKTPUHA,
6€3 COMHeHMUIH OTHOCAT npoueaypy /ULEH3UPOBAHUA K KaTeropuMu MpaBoOBbIX
WHCTPYMEHTOB, BBOAALLMX 3HAYMTE/IbHOE OrPaHUYeHNe peannsaumnmn npas Yyeaoseka.
AHaNoOrMyHbIM BbIBOA, MOXKET BbITb CAENAH M NPU PAaCcCMOTPEHMM HOpPM [onoxKeHun
0 INLLEH3NPOBAHUN OTAE/bHbIX BUAO0B AeATEeNbHOCTU, AelcTBYtowero B Pecnybanke
Bbenapycb. TaK, NYHKT 3 yKa3aHHOIo AOKYMEHTA AACHO M HeABYCMbIC/IEHHO YKa3blBaeT
Ha TO, YTO OCYLLECTBNIEHUE NIMLEH3MPYEMbIX BUAOB AEATENbHOCTU 6e3 nonyvyeHus
IMLLEH3MU ABNAETCA HE3aKOHHbIM M He JonyckaeTtca. Tem cambim peanvsauma npas
rpaxkgaH (B paccmaTpvMBaemom Mpumepe, NpaB Ha pacnpocTpaHeHue nHdopmaumu
M ee NMPOM3BOACTBO) NOCTaBAeHa B 3aBMCMMOCTb OT peLleHMs OpraHa BAacTv, 4YTO
ABNAETCA OrPaHNUYeHeM NpaBsa.

PasymeeTcs, cama no cebe BO3MOXHOCTb OrpaHUYEHMUs MPaB rpaxaaH Asasercs
[OMNYCTUMOI NPW  YyCNOBUM  BbINOAHEHMA 0603HaYyeHHbIX Bbiwe TpeboBaHUM
3aKOHHOCTU, COPa3MEPHOCTU U NPONOPLMOHANBHOCTU OTPaHUYEHWIA.

Kak npeacrasnAaetca, nNpuHATME aKTa, BBOAALWLErO OrpaHWYEHWA peanusaumm
npas 4yenoseka, B ¢opme Ykasa lpesumaeHta Pecnybavku Benapycb, He MOXKeT
paccmaTpuBaTbCA KaK pelleHne, B MOJHOW Mepe COOTBETCTBYOWEEe KpUTEpUIO
3aKOHHOCTU BBeAEHMA orpaHuyeHunii. NpuseaeHHble Bbiwe NofoXeHUa KoHcTuTyumm
Pecnybnukun Benapycb yKasbiBaloT Ha TO, YTO BBeAEHWE OrpaHUYEeHUI NpaB rpaxaaH

38. Cm. Hanpumep, NpaBoByto nosunumio EBponeickoro Cyaa no npaBam Yesoseka, cGopmynmpOBaHHYO
8 MocTaHoBNeHuM oT 24.11.1993 roga «MHbopmaunoHchepaltH JleHTna» (Informationsverein

Lentia) u gpyrve npotns ABCcTpum» (MyHKT 39).
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[JOMYCKaeTcs TONIbKO 3aKOHOM. Mpu 3TOM HeobXoAMMO OTMETUTb, YTO KOHCTUTYLMSA
onepupyetr B MHbIX MOJIOKEHUAX TEPMWMHOM «3aKOHOAATeNbCTBO». 3aKoH «O
HOPMATMBHbIX NPABOBbIX aKTaxX» pPasAenaeT TEPMUHbI «3aKOH» U K3aKOHOAATENbCTBOY,
NMOHMMAA MoA 3aKOHOM HOPMATMBHbIN NPABOBOM aKT, 3aKPenAALWMIA NPUHLMMBI U
HOPMbl pPeryanpoBaHus Hambonee BaKHbIX OBLLECTBEHHbIX OTHOWEHMI (cTaTba 2).
HekoTopble peweHua Mpe3naeHTa Pecnybankn benapycb MoryT UMeTb CUY 3aKOHOB,
HO OHW M3gatoTca B MHOM dopme — B dopme AMpeKTUB (cTaTba 85 KoHCTUTyLuUK
Pecnybnuku Benapycb). OgHaKo paccmaTpuBaembli JOKYMEHT 6bll NPUHAT He B
0603HayeHHON dopme, a NOTOMY NpPeacTaBAAETCA, YTO € GOPMaNbHOM TOYKMU 3peHUA
OH He coOoTBeTCTBYeT TpeboBaHWAM NpPaBoBOM cucTembl Benapycu.

Momumo dopmanbHbIX acneKkToB, NpeacTaBAAeTcA HeobxoouMMbIM  BblAeNUTb U
cofepkatenpHole. OrpaHMYeHWe MpaB rpa)AaH OAHOBPEMEHHO B LEeOM pAage
cbep MX TpakOaHCKOM M 3KOHOMWMYECKOW QAKTUBHOCTM ABNAETCA CYLLHOCTHbIM
peleHnem ANA rocyAapctsa, a NOTOMY €ro NPUHATME AOMKHO ObiTb pe3ynbraTom
06LLEecTBEHHOIO KOHCEHCYCA, AOCTUKEHWME KOTOPOTO ABNAETCA ONTUMA/IbHbIM B paMKax
3aKOHOTBOPYECKOM NpoLeaypbl, NOAPa3yMeBatOLEN aKTUBHOE 06CYKAEHWNE N OLEHKY
CTEMeHN AO0CTAaTOYHOCTU MpeArnpUHMMAEMbIX FrOCYAapCTBOM Mep npeacTaBUTeNaAMMU
rpaxaaH Pecnybavkun benapycb — napiameHTapuamm.

PexkomeHdayus:

Mepelimu K peaynupoBaHUD OCHOBHbLIX 80MPOCO8 AUYEHIUPOBAHUA OMOEsbHbLIX
sudos OdesmenbHocmu 3aKoHamu Pecnybauku benapyce € B803MOMCHOCMbIO
0emasnbHO20 pe2ys1upoB8aHUA NMopPAO0Ka peanusayuu npoyedyp 3aKoHoO0amenbHsIMU
aKmMamu, NPUHAMeIMU 8 pazeumue 30KOHO8.

3.2. KommeHTapum M nNpeanoKeHUA K MONOXKEeHUAM YKasa, peryavpylowmm
JIMLEH3MPOBaHME BelaHuA

B kauecTtBe obuiero 3ameyvaHua HeobXxoAMMO NOAYEPKHYTb, YTO /IMLEH3MPOBAHME
BElaHMA ABAAETCA PACNpPOCTPAHEHHOW MOBCEMECTHO MPAKTUKOW, WMEIoLWEeNn
cbopmupoBaBlUMECA CTAHOAPTbl, MOTOMY MOHATHOW W BOCMPUHMMAEMOWN KakK
MeXAyHapoaHbIM CcOOBLLEeCTBOM, Tak M AOKYMEHTaMW, MNPUHUMAeMbiMM um. B
YacTHOCTK, 06 3TOM CBUAETENLCTBYET coaepkaHue nonoxennin MMM n KoHeeHUMM
O 3aluTe NpaB YeNoBeKa M OCHOBHbIX cBO6OA, NpUBeAEHHbIX Bbiwe. B 3Tol cBA3M
npeacTaBAAETCA NPOrPecCMBHbIM U cbanaHCUPOBaHHbIM PeLLUeHNE 0 3aMeHe MPAKTUKK
Bbl4a4yM paspelleHnin Ha BellaHue, CyLLeCTBOBABLUEN paHee, Ha /IMLLEH3MPOBaHMe.
[JononHUTeNbHbIM NO3UTUBHBIM MOMEHTOM ABAETCA TO, YTO NPAKTUKA NNLEH3UOHHOWN
OeATeNbHOCTU ABNAETCA HapaboTaHHOM, obwein ana pasHbix chep AeATeNbHOCTU U
NOTOMY NPEANONOKUTENbHO NMOHATHON M NpeacKasyeMoi ANA YH4aCTHUKOB PbIHKA.

HakoHel, cnegyeT OTMETUTb B KauecTBe NO3UTUBHOIO MOMEHTa TO 06CTOATENbCTBO,
YTO MpaBWIa O NNLEH3UPOBAHWM BeLLATe/IbHOW AEATeNbHOCTM PACMpPOCTPAHAIOTCA
KaK Ha cpeacTBa Maccoi MHdopmaumm, yupeskaeHHble B Pecnybavke benapycb, Tak
M Ha MHOCTPaHHble opraHmsauuu. Mpu 3TOMm, Ucxoas m3 ByKBaNbHOTO TONKOBaHMA
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NMONOMKEHUIN PacCMaTPUBAEMOrO YKa3a, MHOCTPAHHbIM OpraHM3aLuAam NpefocTaB/eH
HAUMOHANbHbIM PEXMM MpPU  MPOXOXKAEHUM JIMUEH3MOHHBIX npoueayp. Takoe
perynMpoBaHue cooTBeTcTBYeT TpeboBaHuam MMM, opueHTMpytoWwero Ha
MaKcumanbHyto csobogy pacnpocTpaHeHusa uMHGOpMauuu, BHE 3aBUCMMOCTM OT
rocyAapCTBEHHbIX FPaHULL.

BmecTe ¢ Tem, BBeZEHWEe NpoLeaypbl MMLEH3UPOBAHUA BeLLAaHUS COMPOBOXKAAETCA
BHEAPEHMEM HEKOTOPbIX CNeunanbHbIX NONOKEHUN, KOTOPble C BbiCOYalLen aonemn
BEPOATHOCTU MOFYT MPUBECTU K HEenponopLUMOHA/SIbHOMY OFpaHWUYEeHUo npasa Ha
cB060AY BblpaXKeHUs MHEeHUA. K TaKOBbIM OTHOCATCA cneaytowme:

1) YcraHoBneHue B KayecTBe 06fA3aTesIbHOrO TPeOOBAHWA MOAYYEHUA NULLEH3UU
Ha/MuMA B WITATe OpraHM3auMu, npeTeHAyoWen Ha MoAyYeHUE JINLEH3UN,
crneumanuncra, OTBETCTBEHHOTO 3a BeLLaHWeE, UMEIOLLLero cTax paboTbl no npodeccun He
MeHee 5 nerT, BbiCLLee }XypHaAnCTckoe obpasoBaHue 1 TPYAALLEroca y NoTeHLMaAbHOrO
BelLaTena Ha OCHOBHOM mecTe paboTbl. MomMUMO nepeyuncieHHbix TpeboBaHUIM TaKoM
CMeumanmnCT JoMKeH CAaTb KBANMPUKALIMOHHBIN IK3aMeH B INLLEH3MPYIOLLEM OpraHe.

BBeseHMe Takoro TpeboBaHMA K paboTHUKam CMMU, no cyTn, o3HavyaeT NpAMon oTxos,
OT NPUHUMNOB HegonyCTUMOCTU perncTtpauum U NnMUeH3npoBaHMA He3aBUCUMMBbIX
KYPHA/ZIMCTOB, KOTOPbIM  Obln  NpuBEAEeH MNpW  OMUCAHUM  MEXAYHaPOAHbIX
NPUHLMMNOB peanunsauMu rapaHTUMin Ha cBoboAy BbIparKeHUA MHeHusA. OuyeBMAHO,
YTO OCYLLECTB/IEHUE KOHTPO/A 3HAHWA KOHKPETHOro 4YenoBEeKa YNOJHOMOYEHHbIM
OpraHOM roCy4apCTBEHHOM BAacTW, npefBapsiollee BblAavy JIMLEH3UWU, O3HAYaeT,
no CyTW, CcylecTBoBaHMe 6e3rpaHMYHbIX BO3MOXKHOCTEN BO3AEUCTBMA KaK HA TaKoro
YenoBeKa, Tak M Ha CpeacTBO MaccoBoM MHPoOpMaLMK, B KOTOPOM OH paboTaeT co
CTOPOHbI opraHa Bnactu. Kputepum nogobHon atrectaummn Bcerga byayT JONycKaTb
CYyObEKTUBHOCTb M BapbMPOBATLCA, MO3BOJAA KOHTPO/IMPYIOLWEMY OpraHy CTaBWUTb
CBOE peLlleHue O Bblgaye SIMLEH3UN B 3aBUCMMOCTb OT BbIMOJIHEHWUA TEX WU UHbIX
TpeboBaHWUI cpeacTBaMM MACCOBOM MHPOPMALMU NN UX COTPYAHUKAMU. ITO MOXKET
BECTU K NMPUHATUIO KOPPYNUMOHHBIX pPeLleHniA U NOMNbITKaM YCTaHOBUTb LEH3YPY.

BbI3blBa€T COMHEHWE, YTO BBeAeHWEe aHanausmpyemoro TpeboBaHWA CoOTBETCTBYET
LUEeNsM OCYLWECTBNIEHNA NULEH3MPOBaHWUA B npuHuMne. Mcxoga w3 TONKOBaHUA
MoNoXKeHns O NULEH3MPOBAHWW, OHO BBOAWUTCA B MHTEpecax HaLMOHANbHOM
6e3onacHocTM, 0bLLEeCTBEHHOrO NOPAAKa, 3alWMTbl NpPaB U cBobo, HPAaBCTBEHHOCTH,
34,0PO0BbsA HaceNEHUA M OXPaHbl OKPYyKatoLLen cpeabl. MpeacTaBaseTcs, YTo OTCyTCTBUe
KBa/IMOUKALUMOHHOTO 3K3aMeHa MpU Bblgaye BelaTeNbHON JULEH3UN HE MOKeT
npuBecTM camo no cebe K yuwepby BbileyKasaHHbIM MHTEPECcaM.

HemanoBaXHO y4ecTb M TOT acMekT, YyTo BBEAEHME TaKoro peryavposaHus byaer

BECTM K HeaZeKBaTHOMY MOA0XKeHUo paboTHMKa CMW, OTBETCTBEHHOTO 3a BellaHue,
B pefakuuun. YBosbHEHME TaKoro nuua byget ypesato Ana Tene/pagmoKomnaHum
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OT3bIBOM JIMLEH3MM, CNeACTBMEM 3TOTO HEM3BeXHO CTaHeT LeHTpanusauus
CYLLECTBEHHbIX MOAHOMOYMI B ero pykax. lpu 3TOm, KaK ciaeayeT U3 JIOTMKK
NosIoXKEHUM YKasa, KBaIMPUKaALMOHHbBIM 3K3aMeH byaeT MMETb LLe/Iblo YCTaHOBIEHWE
HagfNexallero ypoBHA 3HAHWM 4YenoBeka B 061acTM AeATENbHOCTM MAcCOBOW
MHbOpMaLMN, HO He B cdHepe NPUHATUA YNPaBNEHYECKMX pelleHnit. Tem cambim, B
pesynbrate OENCTBUA PACCMaTPUBAEMOro MOJIOXKEHUA K YNpPaBAEHUIO CPeacTBamU
MaccoBoi MHbOPMALUM MOTYT MONMYYUTb AOCTYN NOAM, HE KOMMETEHTHblE B TaKMX
BOMNPOCaXx, MPU 3TOM 3aKOHOAATEIbHbIM aKTOM 3aKNaAblBaeTCA MPUHLMN GaKTUYECKOM
HECMEHSAEMOCTM TaKWUX NWL. TaKKe He BMOJHE MNOHATHO, KAaKOBO AO0/KHO 6biTb
COOTHOLWIEHME MNO3ULMIA CMeuManncTa, OTBETCTBEHHOrO 3a BellaHWe, W [aBHOro
pefakTopa, MOTyT AN 3TU AOMKHOCTU ObITb 3aHATbI pasHbIMK AtoabMKU? Ecan Takoe
B MPUHUMMNE BO3MOMHO, BO3HMKAET BOMPOC O MpMMeHeHun cTatbM 31 3akoHa
Pecny6aunku benapycb «O cpencTBax maccoBon MHGOpMmaLmMm». B COOTBETCTBUM C HER,
WMEHHO rNaBHbIN pefaKTop CpeacTBa MaccoBol MHGOPMaLUUKM HeCET OTBETCTBEHHOCTb
3a cobnogeHne TpeboBaHM, NpeabABAAEMbIX K AEATENIbHOCTM CPeAcTBa MacCcOBOM
MHbOpPMaLLMM aKTaMM 3aKOoHoAaTenbCcTBa Pecnybanku benapyce.

BaXHO MOAYEPKHYTb, YTO JIMLLEH3UOHHblE TpeboBaHWA YKasa BK/OYaloT B cebs
npefocTaBAeHNEe CBUAETE/IbCTB TOTO, YTO OTBETCTBEHHbIA 33 BELLAHWE COTPYAHWK
ABNAETCA AeWcTByowMm npodeccmoHasiom B chepe MaccoBO-MHOOPMALMOHHDIX
OTHOLWEHWNN,  MMEIOLWMM  COOTBETCTBYHOLWMMN  AOKYMeHT 06 obpasoBaHuu,
NnoATBEPXKAAWNIA ero ypoBeHb 06pa3oBaHuA M KBanubuKauuio. B 3Toi cBA3M
npegbvasneHve TpeboBaHMA O LOMOSHUTENbHOW MPOBEPKe 3HAHWA TaKoro auua
B Popme 3K3aMeHa MOMKET PacCMaTPMBATLCA KaK ¢dopma HenoBepusa K cucteme
npodeccMoHanbHOM NOAFOTOBKM, cyLlecTBytowen B Pecnybnmke benapycob.

Kpome TOro, BaXXHO NOAYEPKHYTb, YTO NMPU NoAdaye 3aABEHNA Ha BblAa4vy TNLEH3UN
B COCTaBe MPOYUX AOKYMEHTOB, COMCKATE/b JIULEH3UN NPEACTaBAAET Pa3sBEPHYTYHO
KOHLEMLUMIO BELWaHUs, U3 COAEPXKaHWUA KOTOPON JINLLEH3MPYIOLLEMY OpraHy
[OOJ/MKHO BbITb MOHATHO, HACKO/IbKO KOMMETEHTHbI Te CMeuuanucTbl, Kotopble byayT
obecneynBaTb OCYLLECTB/IEHNE IULLEH3NPYEMOM AEATENbHOCTY.

2) YKasaHue B KayecTBe rpyboro HapyweHWs 3aKOHOAATENbCTBA, JIMLEH3UOHHbIX
TpeboBaHUN U YCNOBUIN OCYLLECTBAEHUE NULEH3UPYEMOI AEATENbHOCTU B LENAX,
npoTMBOpeYalLmnx MHTepecam Pecnybamku Benapycb. Kak yrKe yKasbiBa/ioCb Bblle,
Nnpu3HaHWe HapyLlweHus rpybbim 03HaYaeT BOSMOXKHOCTb NPEKPALLEHUA NNLEH3UN Be3
MCMNO/b30BaHMA NpoLeaypbl MPUOCTAaHOBNEHWA.

BBefeHWe B 3aKOHOAATE/IbCTBO TaKOM HOPMbI 03HaYaeT NpeHebpeKeHne NPUHLLUNOM,
chopMyNMpPOBaHHBIM B MEXAYHAPOAHbIX MPaBOBbIX aKTax KaK BO3MOMHOCTb
OCYLLECTB/IEHWA BMELLATeNbCTBA B peasv3aluio NpasB YesoBeKa MCKIYUTENbHO
B CAy4Yanx, NPeayCcMOTPEHHbIX 3aKOHOM, MPX 3TOM MONOXMEHMA 3aKOHa AOMKHbIN
6bITb NOHATHbI AN1A cybbeKTa ero ncnosHeHma. CybbekT NpaBoOOTHOLWEHWUI B o61acTu
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JIMLEH3NPOBAHUA MNpPU  peanusaumyM CBOMX NpPaB OO/MKEH MMETb BO3MOMKHOCTb
npefcKasaTb, Kakue NnocaeacTsus NoBAekyT ero AeicTeuA. B cnyyae ucnonb3oBaHms
bopmMynnpoBKMU «uHTepecbl Pecnybnuku benapycb» HOPMOTBOPEL, He OcCTaBAseT
CyObeKTy TaKoW BO3MOMHOCTM, TaK KaK KaTeropma «UHTEPEeCbl» He onpeaesneHa
bopmanbHO 1 He MOXKeT BbITb TaK onpeaesieHa B NpuHuMne. Hu 3akoH «O cpeacTBax
maccoBoi MHPopmauum», HU ToNOKEHNE O NIULLEH3UPOBAHUMU, HU JINLEH3NOHHbIE
TpeboBaHUA M ycN0BUA He GOPMYIMPYIOT ONUCAHME TaKOW MOAENN MOBEAeHWs,
KoTopas OyaeT paccmaTpuBaTbCA KaK COOTBETCTBYHOLWAs WMHTepecam Pecnybnauku
Benapych.

Ecnu paccmatpmBaTb aHanM3Mpyemyto HOPMY, Kak TO/IbKO YCTaHaB/AMBAKOLWYIO Lefb
BO3MOXHOFO OrpaHnyYeHna cBoboabl BbIparKEHNA MHEHUA, TO eCTb GOPMYAUPYIOLLYIO
KOHCTUTYLLMOHHO-NPaBOBYO LIEHHOCTb, PaAW 3aluTbl KOTOPON MOTyT BBOAWTLCA
OrpaHuWYeHuns, To ee cneayeT MNpuU3HaTb He COOTBEeTCTBYyoWen ctatbe 19 MMM,
ctaTbe 23 KoHcTuTyumm Pecnybanku benapyco, a paBHO Lenam v 3agavam MonoxeHun
0 NUEH3MPOBaHMN. KOHCTUTYLMA, KaK BblN0 yKa3aHO Bbllle, AOMNYCKaeT orpaHMyeHme
npaB YenoBeKa W rpaxAaHWHaA TOMbKO B MHTepecax HauMoHanbHoM 6e3onacHoCTH,
obLecTBEHHOr0 NOPAAKa, 3alMTbl HPABCTBEHHOCTMU, 340POBbA HaceNeHWUA, Npas U
cBobog apyrux anu,. HecmoTpa Ha To, YTo KaTeropua «MHTepecbl Pecnybamku benapycb»
MOKeT OblTb MpPW3HaHa YacTUYHO COBMaZatloWer C Ha3BaHHbIMW OXPaHAEMbIMMU
LEHHOCTAMM, C TOYKM 3peHuna TpeboBaHnAa GopmanbHOW onpeaeneHHOCTU, OHa He
ABNAETCA UAEHTMYHON. LupoTa ee To/NKoBaHMA HeusbexHO OyaeTr npuBogUTb K
BO3MOXHOCTU NPOM3BOILHOIO U HEOHOCHOBAHHOTO OrpaHUYeHUA NPaB INLLEH3NATOB,
OCYLECTBAAWMX  OEATeNbHOCTb MO PacnpOCTPaHEHUIO  TeNeBU3MOHHbLIX U
paguonporpamm.

B paccmaTpuBaemom YKase He MPUCYTCTBYET TaKKe PAL TMOJIOXEHWUN, KoTopble
OO/BKHbI UCXOAMTb M3 MPUHUMME CO343aHUA MaKCMMa/bHO BO3MOMKHbIX YCI0BUIA
rapaHTMn ceBo6oApbl BbIPa’KEHWUS MHEHMA, a MOTOMY MO/IOXKeHUA YKasa TpebyioT
O0paboTkn. K Takum npobiemHbIM MecTaMm aHa/M3MPyemoro AOKYMEHTa ciedyer
OTHECTU cieaytoLme:

1) OTcyTcTBME YETKUX YC/IOBUIA B OTHOLLIEHUM CPOKa AEUCTBUA NMLEH3UM U NOPALKa
ee npoaneHuns. Tak Kak YKasom NpourHopmpoBaHbl 0603HaYeHHble BOMPOCHI, OHW
pelwatoTca B nopsaaKe, npegycMotTpeHHom [onoKeHMem O INLEH3MPOBAHMMK, @ OHO
[OMNYCKAaeT YCMOTPEHME NULEH3UPYIOLLEro OpraHa, Yto AO/MKHO ObiTb MCKAOYEHO.
Hanpumep, ucxoga w3 npaswua, YCTaHOBAEHHbIX [lonoXeHnem, CPOK ANLEH3UMU
MOMKET COCTaBAATb OT TPexX A0 NATU AeT. [TOMUMO YCTPaHEHMA YKAa3aHHOM «BUIKUY,
npeactaBafeTca LenecoobpasHbiIM YCTaHOBUTb 6osiee NPOJOMKUTENbHBIA CPOK
LENCTBMA NNLEH3UKN, HANpUMmep, TaKoM, Kakon npuHAT B Poccuiickoit depepaumm
unn KasaxctaHe. Mpu 3TOM 3aKoHOZATENb AO/IKEH MOHWMMATb, YTO BelLaTe/bHaA
[EATENIbHOCTb — CNOMHbIA W AOPOrocTosAwmiA npouecc, Tpebyowmii He TOAbKO
WMHBECTULUMNIN U MHDPACTPYKTYPHOIO Pa3BUTUS, HO U N1IAaHOMEPHOWN M A0ITOBPEMEHHOWN
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paboTbl C ayaUTOpMEit, UTO BO3MOMKHO TOLKO MPW YCNOBUM NOHUMAHUA BelLaTenem,
YTO ero AeATesIbHOCTb MOXET HOCWUTb A0/FOCPOYHbIA XapaKTep M NOAAEPIKMBAETCA
rocy4apcTBom.

B pamKax OnMcaHHOro noaxoaa Ao/XeH 6biTb 60/1€e YeTKO M OAHO3HaYHO NPonMcaH
MexaHW3M MPOAJ/IEHUA CPOKa [MEeNCTBUA NNULEH3MM. Takoe npoasieHue OO/IKHO
NMPOM3BOAMTLCA aBTOMATUYECKM, 33 WCKIIOYEHMEM C/y4aeB, KOraa JMUEH3UATOM
OONYyLEHbI HAPYLWEHNA 3aKOHOA4ATENbCTBA WM JIMLEH3VOHHbIX YC/I0BMA.

2) OTcyTcTBME  [OO/MKHBIX  MPOLECCYyasibHbIX  FAPaHTUA  3aluTbl  UHTEPECOB
npeactaButeneil cpeacts MaccoBor MHPoOpmauuM MpuM  peleHun BOMPOCOB O
NPUOCTAaHOBNAEHNUN WU NpPeKpaleHUn ,CI,GVICTBVIH NNUEH3UN. npe,ﬂ,CTaBJ'IHETCFl, YyTo
CYLLEeCTBEHHOE BMELLaTeNbCTBO B QyHAAMEHTa/IbHOE (B MOHUMAHUU MEXAYHAPOLHOr0
npasa) NpaBo Ha CBOOOAY BblpaXKeHUA MHEHUS, KOTOPOE MPUBOAUT K HEBO3MOXKHOCTU
€ro peanunsaumm, He MOXKeT bbiTb OCYLLECTBIEHO B YC/IOBUSAX, KOTAa /MLy, Ybe Npaso
OrPaHMYMBAETCA, He MNpPefoCTaBNEeHA BO3MOMHOCTb OTCTaMBaTb CBOWM WHTEpPECHI
B cynebHom nopsgKe. BaxHO MNOAYEPKHYTb, YTO B CAy4ae NPUOCTAHOB/EHMSA
WM NpeKpalleHusa BelaHMs o06)KanoBaHWe B cyaebHOM nopagKke pelleHus
AAMMHUCTPATUBHOTO OpPraHa He MOXKeT b6bITb MPU3HaHO 3G GEKTUBHOM MEPOI1 3aLMTbI.
CneunduKa npouecca BelaHMA KaK pPacnpoCcTpaHeHMs MaccoBoir WHdopmaLmm
COCTOMT B TOM, 4YTO [Ja)Ke BPEMEHHOEe MPUOCTaHOB/EHWE WHPOPMALLMOHHOIO
NoTOKa Heu3berKHO O3HayaeT, C OAHOM CTOPOHbI, 3aTparMBaHue (@ BO3MONKHO W
HapyleHWe) npaBa 3HAYMTENbHOrO 4YUCAa NloAen — 3puTenei, caywartenei - Ha
nonyyeHne MHGOPMALMKU, U KaK CNeacTBME 3TOrO, C APYroi CTOPOHbI, MOpOXKAAeT
KOJI0CCa/IbHbIN OTTOK ayAUTOPUK, BOCCTAHOB/IEHWE KOTOPOI BellaTeNleM HEBO3MOMXKHO
UAN ManoBePOATHO. MMeHHO no 3ToM npuynHe, peweHne o NPNOCTaHOBAEHUN NN
npeKkpaweHunn AEVICTBMH NNUEH3NN OO0/1XKHO NPUHUMATbCA OpPraHom, UMeERW MM
YCTAHOB/IEHHbIN 3aKOHOM CTaTyC pa3peLlaloLero cnopsbl, TO eCTb CYAOM.

Mcxopawme us sToi NAM CXO4HOM NOTUKN MOLENWN Peasin30BaHbl B 3aKOHOAATENbCTBE
Poccuiickoi ®epepaumnn n Pecnybankm KazaxctaH, onbIT 3TUX FOCYAapPCTB, ABNAOWMIACA
BNOJIHE yAaYHbIM, MOXeT ObITb NpMBeAEH Kak MoNe3HbI NPy COBEPLIEHCTBOBAHUM
3aKOHOAATeNbCTBa O INLLEH3UPOBaHUK BelaHua B Pecnybanke benapycb

PexomeHOayuli:

1. MU3vamb u3 3aKoHoOamesnbcmea mpebosaHue O No0mMeepHOeHuUU
Keanugukayuu Auua, omeemcmeeHHo20 30 eewaHue. OHU mo2ym 6bimb
rnepecmompeHsl U ycmaHogneHbl 8 060CHOBAHHOM 0b6beme; 00HAKO 06A3AHHOCMb
Auua, omeemcmeeHHo20 30 gewaHue, c0a8aMb K8AAUPUKAUUOHHbIU 3K3ameH
AUUeH3upyrouwemy opeaHy 004 HO bbimb OMMEHHO KAK co3darouee peanbHyro
U HerocpedCmMBeHHYo y2po3y peanu3ayuu ceobodbl BblpaxdceHUA MHeHUAs U
ycmaHasausaroujee rnpeodnocslsiku 0715 esedeHUs UeH3ypbl
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2. M3bAmb U3 3aKOHOOamesibcmaa 8 Kayecmae ornpedeneHus epybo2o0 HapyweHus
30KOHO0amenbCcmea, AUYEeH3UOHHbIX mpebosaHuli u ycnosull ocyujecmeneHue
AuyeHsupyemoli OesmenbHOCMU 8 Uessax, [POMUBOPeYaUx UHMepPecam
Pecnybauku Benapyce. Takoe onpedesneHue He MoOXem MPUMEHAMbCH, MAK KaK
amo co3dacm y2po3y HenponopyuoHAnbHO20 U He0BOCHOBAHHO20 O2PAHUYEHUs
8060061 8bIPAHEHUA MHEHUS.

3. Bsecmu 8 3aKOHOOamMes1bcMao HOPMbl, €O30aroujue nosHele U 60CMamoYHsie
20paHMuu 0715 c80600bI 8bIPAHEHUA MHEHUA U pacrnpocmpaHeHus UHgopmayuu
fpu ocywecmeneHuu sewjamesncHoli deamenbHOCMU, d UMEHHO: YyCMAHOBUMb
DUKCUPOBAHHLIU U HACKOMbKO B03MOMXHO MAKCUMAAbHO po0oaxumesnbHsili
cpok Oelicmsus nauyeHsuu, npedycMompems POCMYyKD U  [PO3PAYHYHO
npouedypy npodaeHUs AUUeH3UU, 3aMeHUmMbs aOMUHUCMPamueHbIl nopA0oK
pUOCMaHoBAeHUA U NpekpaweHus delicmausa nuyeH3uu, cyoebHbim.

3.3. KommeHTapuu U npepnoXKeHUs K MNONOMKEHUAM YKasa O /IMLEH3MPOBaHUMU
nonurpaduueckoit AeAaTeNIbHOCTH

B KauvectBe o0b6lero npeaBapuTeNbHO 3aMeyvyaHWAa HeobXoAMMO  OTMETUTD,
4YTO BHeApPeHWe JINLEH3NPOBaHUA noaurpadpuyeckonn [eAaTeNbHOCTU ABAAETCA
CyLLEeCTBEHHbIM LUAroM Brnepes no CPaBHEHWIO C CUTyauuewn, CyllecTBOBaBLIEW A0
npoBeAeHNA KOPPEKTMPOBKM 3aKOHOAATENbCTBA. YpOBEHb CBO6OAbI PacnpoCTpaHeHUA
MHPOPMaLMM B pe3ynbTaTe NPUHATUA paccMaTpuBaemMoro Ykasa CTan Bbille, TaK Kak
JIMLLEH3MOHHble TpeboBaHUA CTaNN OTHOCUTCA K MPOU3BOACTBY TO/IbKO OAHOMO BMAA
ne4yaTHOM NPoAYKUUN — CPeACTB MaccOBOM UHPOPMALLUK.

OfOHaAKo, K COMANEeHMIO, MNONOMKMUTENbHbIM MO BEKTOPY ABWMKEHMA LWar CcTan
NoOSIOBUHYATbIM, @ NPeANOXEHHOE pPeryMpoBaHNE BXOAUT B NPOTUBOPEYME CO
CTaHZapTamum obecrnevyeHna cBoOOAbI BbIpaXKeHUA MHEHUA.

Mcxopga n3 npvBeaeHHOro Bbllle aHaAM3a MeXAYHapOAHbIX CTaHAAPTOB cBO6OAbI
BbIPAYKEHUA MHEHWA, @ PaBHO NPAKTUKM, CIOXKMBLUENCA B APYTUX CTPAHAX-YYaCTHUKAX
OBCE, koTopasa Takxe Oblna onucaHa, aKcnepT MPUXOAMT K BbiBOAY O TOM, 4TO
NIMLEH3MpPOBaHNe nonurpaduyeckon [eATeNbHOCTM He MOXKeT ObiTb NpU3HaHO
cnocobom perynmpoBaHuA, OTBevaloWwmm TpeboBaHUAM K obecnedyeHuto cBobogbl
BbIPAXKEHNA MHEHUA U pacnpocTpaHeHna nHdopmaumu.

B sToi cBA3M, npeactasnsetca 6onee 060OCHOBaHHbIM MOAXOA, COCTOALMI B
NPMMEHEHUN coyeTaHMA ABYX TpeboBaHWi K nonurpaduyeckum npegnpuATUAM:
TEXHUYECKMX (K KaAyecTBy W3rotosfneHus nonaurpaduyeckon npoaykumum) w
MHOOPMALMOHHBIX (COCTOALLMX B 063aHHOCTU TUNOrpaduUit U NPOYMX aHANOTUYHBIX
opraHM3aumii yBeLOMNATb KOHTPOIMPYIOLLIME OPraHbl O Havyase CBOel AeATeIbHOCTH).
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PekomeHOoayus:

Omkasamoeca om aAuUyeH3UOHHOU npoyedypbl KOHMPOnA 3a noauespaguyeckoli
desmenbHocmoblo, 88ecmu 8mecmo Hee o0bA3amesnbHoe  ysedomMseHue
nonuzpaguyeckuMu  Op2aHU3aUUAMU  KOHMpoaupyloweao  opeaHa 06
ocyujecmeneHuu coomeemcmayrouseli desmenbHocmu.
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ANALYSIS OF AMEDMENTS TO THE LAW ON FREEDOM OF ACCESS TO
INTORMATION OF BOSNIA AND HERZEGOVINA?

June 2013

1. Overview: International Standards and the need for amendments

The series of amendments proposed to Bosnia and Herzegovina’s Law on Freedom of
Access to Information (hereinafter LFAI) raise concern because a number of the pro-
posed provisions are out of line with international standards and/or would be unwork-
able in practice.

In particular, the attempts to define in the law a list of classes of information which
should and should not be published is worrisome because it risks limiting access to
large volumes of information of great public importance, including for participation in
decision making, for reducing risks of and exposing corruption and conflict of interest,
and for ensuring that there is public scrutiny of the judicial process.

The Rationale Note to the proposed amendments sets out a series of reasons for the
proposed amendments which include:

e  “Consolidation with the Council of Europe’s Convention on Access to Official
Documents (CETS No. 205), ratified by Bosnia and Herzegovina in 2011.”

e And the “fact the Personal Data Protection Agency of Bosnia and Herzegovina
stated in its Report that the current solution to personal data protection was
outdated and that it impacted the concept of personal data protection as the
right deriving from the right to privacy”

° Harmonization with “the EU acquis communautaire, and the international
standards and recommendations of the Council of Europe in this area [free-
dom of information]”

These are, in principle, acceptable reasons for reviewing the LFAIl. The Council of Eu-
rope Convention on Access to Official Documents was developed after the adoption
of the Bosnia and Herzegovina LFAl and any modifications should aim to bring the law
into conformity with that treaty. Ensuring that Bosnia and Herzegovina law is line with
EU and regional standards on the right of access to information is also welcome.

We note however, that such vague references to “acquis communautaire” and the gen-
erally rather unspecific tone of the Rationale Note which accompanies the proposed
amendments, is not a sufficient reason in itself: the text should be made much more

1. Analysis prepared by Helen Darbishire, Executive Director of Access Info Europe. Ms Darbishire was a
member of the drafting committee of the first Bosnia and Herzegovina Law on Freedom of Access to Infor-
mation, convened from 1999-2000.
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specific and should justify clearly why particular changes are being made, and how
precisely they bring the legal framework in Bosnia and Herzegovina into line with the
international standards.

The focus of this analysis will be what these standards require and whether the pro-
posed amendments are indeed in line with them. A series of recommendations is in-
cluded in the text as to which amendments should not be adopted and which should
be reviewed carefully before proceeding. In particular, and of most concern, the pro-
posed Article 8.2 should not be adopted as it runs directly counter to international
standards in multiple ways.

It is noted that there are a number of steps which could be taken to strengthen the ac-
cess to information law in line with the provisions of the Council of Europe Convention
on Access to Official Documents, and the recognition of the right of access to informa-
tion by international human rights bodies, as well as in line with the recommendations
of the Representative on Freedom of the Media of the Organization for Security and
Cooperation in Europe (OSCE) and the comparative standards set by the many coun-
tries in Europe and beyond which adopted access to information laws after Bosnia and
Herzegovina.

The most pressing matter in the context of the debate on the current reforms is to
ensure that in separating out the Law on Freedom of Access to Information and the
Law on Personal Data Protection, no provisions are introduced which would seriously
curtail the right of access to information. The recommendations in this document are
aimed at ensuring that and we urge the Council of Ministers and the Parliamentary
Assembly of Bosnia and Herzegovina to pay careful attention to them.

2. Constitutional basis for the amendments

As the Rationale Note states, the constitutional powers for the amendments derive
from the mandate of the Parliamentary Assembly to enact legislation (Article IV 4. a) of
the Constitution of Bosnia and Herzegovina). Such powers must, however, be exercised
in line with the other provisions of the Constitution and must ensure that all future
legislations is in line with the Constitution, which contains a specific commitment to
uphold the rights enshrined in the European Convention for the Protection of Human
Rights and Fundamental Freedoms which “shall have priority over all other law” (Arti-
cle 11.2), as well as in other treaties including the 1966 International Covenant on Civil
and Political Rights (Annex I).

The reference to these Conventions is important when considering the Parliamentary
Assembly’s obligations with respect to the right of access to information because a
fundamental right of access to information has been developed under these treaties
and should be respected in law and practice in Bosnia and Herzegovina.

Specifically the European Court of Human Rights ruled in 2009 that the right of access
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to information held by public bodies is protected by Article 10 of the European Conven-
tion on Human Rights which protects the right of freedom of expression. In the key rul-
ing of Tdrsasdg a Szabadsdgjogokért v. Hungary?, the Strasbourg Court argued that the
right is particularly strong when public bodies are the unique holders of information
(an “information monopoly”) and hence the information may not be obtained from
another source. Furthermore, when a public body holds information which is essential
either for the media to play their role as “public watchdogs” or for civil society to play
a “social watchdog” function, then to withhold that information is an interference with
freedom of expression right as protected by Article 10 of the European Convention on
Human Rights.

It is worthwhile noting in the context of the debate in Bosnia and Herzegovina, that the
European Court of Human Rights has rejected the idea that protection of personal data
about public officials could be used to impose blanket limitations on the right of access
to information. The Court has stated that it would be “fatal for freedom of expression
in the sphere of politics if public figures could censor the press and public debate in the
name of their personality rights”® and that such arguments could not be called upon
to justify the restriction on access to information and consequent interference with
freedom of expression as protected by Article 10 of the European Convention on Hu-
man Rights. Any proposed amendments to the LFAl in Bosnia and Herzegovina should
take this into account and ensure that personal data protection does not become the
pretext for unduly limiting freedom of expression and media freedom in Bosnia and
Herzegovina.

The existence of a right of access to information as an inherent part of freedom of ex-
pression was confirmed in July 2011 by the United Nation Human Rights Committee, in
its General Comment No. 34, which states that:

18. Article 19, paragraph 2 embraces a right of access to information held by
public bodies. Such information includes records held by a public body, regard-
less of the form in which the information is stored, its source and the date of pro-
duction. Public bodies are as indicated in paragraph 7 of this general comment
[All branches of the State (executive, legislative and judicial) and other public or
governmental authorities, at whatever level — national, regional or local — are
in a position to engage the responsibility of the State party]. The designation of
such bodies may also include other entities when such entities are carrying out
public functions.

In the light of these significant developments in the right of access to information,
which occurred after the adoption of the first Bosnia and Herzegovina LFAIl, any
amendments to the Law on Freedom of Access to Information must ensure that the

2. European Court of Human Rights Case of Tdrsasdg a Szabadsdgjogokért v. Hungary (App no 37374/05), of
14 April 2009, available at http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-92171, paragraph
38.

3. lbid, at Paragraph 37.
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right of access to information is treated as a human right, and must ensure that the
legal framework strikes a proper balance between access to information and other
European Convention rights (including the right to privacy). The legislature must also
ensure that the LFAl is only amended in ways which are consistent with the current in-
terpretation of rights under those conventions, and may impose no greater restrictions
on the right than permitted by those standards.

Other international treaties, including the Council of Europe Convention for the Pro-
tection of Individuals with regard to Automatic Processing of Personal Data of 28 Jan-
uary 1981 (CETS No. 108) and the Convention on Access to Official Documents of 18
June 2009 (CETS No. 205) must be interpreted in line with these international human
rights treaty commitments and the interpretation of these by relevant bodies, in par-
ticular the European Court of Human Rights.

As elaborated in this analysis, sufficient measures have not been taken in ensuring that
the proposed amendments meet the requirements of these international treaty law
commitments in two main ways. First, they do not ensure a sufficiently broad scope of
the right of access to information by imposing additional limitations and second they
do not establish a correct balancing with the right to privacy. Indeed, the amendments
should rather be of a different nature, ensuring that the right of access to information
is fully in line with international standards on the right of access to information.

3. Evaluation of the Proposed Amendments.

3.1 Separation of Personal Data Protection Provisions

Given that Bosnia and Herzegovina now has a law on Personal Data Protection (which
is not per se the subject of this analysis), it appears to be acceptable to remove from
the LFAI the provisions which refer to mechanisms now established under that other
legal regulation. This includes the deletion of Article 1, Paragraph 1, item c) which
referred to the right of every natural person to request the amendment of, and to
comment on, his or her personal information in the control of a public authority. Such
a provision is no longer needed in the LFAI.

Recommendation: It is acceptable to make this amendment, provided that the Per-
sonal Data Protection Law enables data subject to access and/or comment on their
personal data and that it does so in a way which is fully in line with Council of Europe
and European Union standards.
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3.2 Interpretation
The proposed amendments would replace the current Article 2 as follows:

Current Proposed

Article 2 Interpretation Article 2 Interpretation

This law is interpreted in order to | 1. Access to information kept by a public

facilitate and promote the maximum authority is based on the following prin-
and prompt disclosure of information ciples:
under control of public authorities at a) Freedom of information,

the lowest reasonable cost. . .
b) Equal requirements to exercise

right to access to information,

c) Transparent and open operations
of a public authority,

d) Urgency of the proceedings.

2. Access to information kept by a public au-
thority is in public interest”

The necessity of the proposed changes is not entirely clear and is rather vaguely ex-
plained in the Rationale Note as “having regard to international standards in this area
and democratic values of modern societies.”

It is noted that the current Article 2 is very much in line with the Council of Europe
Convention on Access to Official Documents whose preamble establishes a principle
of publicity (“all official documents are in principle public and can be withheld subject
only to the protection of other rights and legitimate interests”) and contains specific
provisions requiring maximal and prompt disclosure at low or no cost to the requestor.

On the other hand, introducing a concept of “freedom of information” (Proposed Ar-
ticle 2.1.a does not reflect the language of either the Convention on Access to Official
Documents or of the UN Human Rights Committee, which made clear that the broader
right to freedom of expression and information includes a very specific right of access
to information, something which is distinguished from the free flow of information.

The remaining wording changes do not appear in the English translation to be prob-
lematic, and do have the benefit of adding equality of access.

The proposed new provision 2.2 stating that “Access to information kept by a public
authority is in public interest” seems to confirm the principle of publicity but, in the
English translation at least, is rather more elegantly phrased in the original law. In-
deed, there is a mild concern here that the new language could be misread to limit the
principle that all information held by public bodies is presumed to be public, with only
limited exceptions.

247




LEGAL REVIEWS

Recommendations:

- Reconsider the necessity of these changes, particularly as the remainder of

the law may not need changing.

- Refrain from changing the terminology from access to information to freedom

of information.

- Ensure that any new language carefully follows the wording of the Convention
on Access to Official Documents and the General Comment 34 of the UN Hu-

man Rights Committee.

3.3 Definitions

The proposed amendments to Article 3 are stated to have the objective of defining
terms in order to “provide a detailed explanation of the provisions therein, with the
aim of ensuring a realistic and practical concept of exercising the right to access infor-
mation possessed by public authorities, in line with the international standards regu-

lating this area.”

The proposed revision is extensive, as set out in the chart below:

Current

Proposed

Definitions
For the purpose of this Act:
NB: this is not current version

1) “information” means any mate-
rial which communicates facts,
opinions, data or any other mat-
ter, including any copy or portion
thereof, regardless of physical
form, characteristics, when it was
created, or how it is classified.

2) “public authority” means any of
the following in Bosnia and Her-
zegovina:
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Article 3 shall be amended as follows:
“Article 3 — Definitions”
For the purpose of this Law:

a)

b)

Right to access to information encom-
passes the right to request and receive
information kept by a public authority;

Information means any material in writ-
ten, printed, video, audio, electronic
or other format, which communicates
facts, opinions, data or any other con-
tent, including any copy or portion
thereof, regardless of its form or char-
acteristics, source (author), date of cre-
ation or manner of classification;




a) an executive authority;

c

a legislative authority;
¢) ajudicial authority;

P

d) a body appointed or estab-
lished by law to carry out a
public function;

(e) any other administrative au-
thority;

(f) a body that is either owned
or controlled by a public au-
thority.

“control” means either posses-
sion of, or access to, information.

“personal information” means
any information relating to a nat-
ural person who can be directly or
indirectly identified by reference
to factors such as but not limit-
ed to, an identification number
or that person’s physical, mental,
economic, ethnic, religious, cul-
tural, or social identity.

“competent authority” means a
public authority that has control
of the requested information
and is the authority by whom or
for whom the information was
brought into existence. If the lat-
ter cannot be determined the
competent authority shall be the
public authority whose function
most closely relates to the re-
quested information.

c)

d)

e)

g)

h)

k)

LEGAL REVIEWS

Public authority means government
institution, state body (legislative, ex-
ecutive, judiciary), public institution or
institution assigned to perform public
office established by the state or fund-
ed from public sources, keeping the in-
formation in its possession;

Information in possession of the public
authority refers to the actual posses-
sion of the information by the public
authority (personal information, infor-
mation provided by other public bod-
ies or third persons), regardless of the
ground for possession or the manner in
which the information was acquired

Applicant means legal entity or individ-
ual requesting access to information;

To reveal the content of information
means to make the information avail-
able to the applicant or to third per-
sons, regardless of purpose of its use;

To disclose information means to en-
able revealing the content of informa-
tion;

Responsible person is a person autho-
rised to act on the request for access to
information, a person authorised to act
on the appeal and a person responsible
for legality of operation of a public au-
thority;

Date of submission is a day of submis-
sion of the request or other document
to the public authority

Date of delivery is the date of delivery
of a decision or other act to the atten-
tion of the applicant;

Control means either possession of, or

control of freedom of access to infor-
mation.
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The proposal to further amend Article 3 of the Act, on Definitions, which has been
amended in the past, is a very mixed bag of some acceptable and some problematic
proposals. These are assessed here one by one.

Proposal 3.a: Right to access to information encompasses the right to request and
receive information kept by a public authority;

Analysis: International standards make clear that a right of access to information is
part of a freedom of expression rights, and therefore also encompasses a right to use
and to disseminate the information received.

Recommendation: Revise the proposed language to bring it into line with international
standards.

Proposal 3.b: Information means any material in written, printed, video, audio, elec-
tronic or other format, which communicates facts, opinions, data or any other content,
including any copy or portion thereof, regardless of its form or characteristics, source
(author), date of creation or manner of classification;

Analysis: Of particular concern with this provision is the phrasing “communicates facts,
opinions, data or any other content” which seems at best redundant and at worst
could be used to deny access (on the ground that it does not “communicate” some-
thing). This should be deleted. Overall, this is unnecessary detailed language and the
clarity of the Convention on Access to Official Documents is recommended: Informa-
tion is “all information recorded in any form, drawn up or received and held by public
authorities.”

Recommendation: Revise the proposed text, in particular to take out the redundant
terminology; use the provision in the Convention on Access to Official Documents.

Proposal 3.c: Public authority means government institution, state body (legislative,
executive, judiciary), public institution or institution assigned to perform public office
established by the state or funded from public sources, keeping the information in its
possession;

Analysis: The amendment appears to be in conformity the Convention on Access to
Official Documents.* We note that the last clause “keeping the information in its pos-
session” is not needed as this falls within the definition of information.

Recommendation: Delete the last clause.

Proposal 3.d: Information in possession of the public authority refers to the actual pos-

4. It is noted that, according to information obtained from the Council of Europe, Bosnia and Herzegovina
did not make any declaration upon depositing the ratification with the Council of Europe Treaty Office. If
this is the case, then Bosnia and Herzegovina failed to take the opportunity to signal that its law applies
to the optional provisions of the Convention in matters of scope, as did Hungary and Latvia for example.
Bosnia and Herzegovina should take steps to rectify this in communication with the Council of Europe Treaty
Office. See : http://www.conventions.coe.int/Treaty/Commun/ListeDeclarations.asp?NT=205&CM=8&D-
F=29/05/2013&CL=ENG&VL=1
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session of the information by the public authority (personal information, information
provided by other public bodies or third persons), regardless of the ground for posses-
sion or the manner in which the information was acquired;

Analysis: This is helpful language and positive. We recommend that the right extends
to information held by others (third parties) on behalf of a public authority.

Recommendation: Make clear that the right of access extends information held by
third parties on behalf of public authorities.

Proposal 3.e: Applicant means legal entity or individual requesting access to informa-
tion; Analysis: This amendment is acceptable as international standards make clear
that any natural or legal person may make a request for access to information. In-
deed the Convention on Access to Official Documents encourages States Parties to go
further than this, stating in Article 4.2 that “Parties may give applicants the right to
remain anonymous except when disclosure of identity is essential in order to process
the request.” Being a universal right, it does not matter who the applicant is, and it is
not essential for the public body to know to whom they are releasing information: if
information is public, then it is public to all. International standards also make clear
that, consistent with access to information being a human right, any person, includ-
ing non-citizens and non-residents, has the right to request information. It is noted,
however, that reports from civil society organisations indicated that the practice of
many public bodies in Bosnia and Herzegovina has been to require applicants to iden-
tify themselves, in some cases requiring, for example, copies of identity documents or
legal statutes, etc. The current reform of the LFAI is an opportunity for the legislator
to put an end to such practices and to signal that, apart from some basic contact in-
formation (which could be an email or physical address), no more data is needed to
process a request.

Recommendation: Consider adding language which makes clear that applicants only
need to provide a contact address which may be an electronic or physical address for
receipt of the information.

Proposal 3.f: To reveal the content of information means to make the information
available to the applicant or to third persons, regardless of purpose of its use;

Analysis: The necessity or meaning of this amendment is not clear and not sufficient-
ly explained in the Rationale Note which comes with the amendments, which states
in general that the Article 3 amendments have “the aim of ensuring a realistic and
practical concept of exercising the right to access information possessed by public au-
thorities, in line with the international standards regulating this area.” In particular it is
not clear what is meant by “third persons” in this definition. The phrasing “regardless
of purpose of its use” is also of concern as it potentially opens the door to questions
about purpose. We question whether there is any added value in this language and
recommend that it be removed from the amendments. If necessary, language which
expressly prohibits public officials from enquiring about the reasons for the request or
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the planned use of the information could be strengthened; this is currently contained
in Article 11.4.

Recommendation: Remove this provision from the proposals.

Proposal 3.g: To disclose information means to enable revealing the content of infor-
mation;

Analysis: It is not normally necessary in access to information laws to specify the
meaning of releasing information to an applicant. We question if this is necessary (and
in English language there is relatively little difference from 3.f).

Recommendation: Reconsider necessity of this provision.

Proposal 3.h: Responsible person is a person authorised to act on the request for access
to information, a person authorised to act on the appeal and a person responsible for
legality of operation of a public authority;

Analysis: It is acceptable and important that such a figure is established. There is a
need to clarify if this is the same figure as in Article 19.

Recommendation: Review law for coherence and ensure that there is a strong defini-
tion of an information officer and their roles and responsibilities.

Proposals 3.i: Date of submission is a day of submission of the request or other docu-
ment to the public authority;

Analysis: It is not clear here what is meant by “other document” unless it means part
of the correspondence with the requester, which could be more clearly stated.

Recommendation: Clarify or remove “other document”.

Proposals 3.j: Date of delivery is the date of delivery of a decision or other act to the
attention of the applicant;

Analysis: Strictly the date of delivery should be the date of receipt by applicant given
that that is the legal obligation. It is no good having a decision with one date which is
not delivered for another 15 days. Recommend clarifying this provision.

Recommendation: Review and clarify the proposal.

Proposal 3.k: Control means either possession of, or control of freedom of access to
information.

Analysis: It is not clear what is meant by “control of freedom of access to information”
and in any case this provision does not seem necessary given that it appears to dupli-
cate earlier definitions and be redundant.

Recommendation: Review and clarify the proposal.

3.4 Privacy rights

The Rationale Note sets out a series of reasons for amending the LFAl with respect to
its provisions on privacy and personal data protection. These changes primarily aim to
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achieve clarity between the LFAI and the Personal data protection law, and to remove
overlap, as well as to ensure consistency of interpretation. In addition, however, the
amendments place unacceptable limitations on the right of access to information, and
should not be adopted as they run directly counter to the international standards on
the right of access to information which Bosnia and Herzegovina is committed to up-
holding.

i) Removing Overlap with Personal Data Protection Law: The provisions which are
merely designed to remove the overlap in terms of legal mechanisms between the
LFAI and the personal data protection law are Article 6 of the Amendments (removing
Article 11.3 on the mechanisms for accessing personal data by the data subject) and
Article 8 of the Amendments (Article 17 mechanisms for deletion or comment on per-
sonal data).

Recommendation: These changes are acceptable and no further comment is needed.

i) Clarity in Balancing Access and Data Protection: A second reason given in the Ra-
tionale Note is that the Data Protection Agency has encountered problems of inter-
pretation of the personal data protection area, both with limitations on access and,
it is asserted, release of information containing personal data; no specific examples
are given. A further and more detailed argumentation is given with respect to court
cases although the necessity of denying access to any court cases is not justified. What
is stated is that the proposed solution of only publishing some court cases has been
determined by the Court of Bosnia and Herzegovina (not stated where specifically) not
to be in contravention of the existing provisions of the Bosnia and Herzegovina Law on
Protection of Personal Data. This may be the case, but the proposals are, regrettably
and seriously, in contravention of the right of access to information. The proposed
changes are as follows:

Current Proposed

Article 8 “Article 8 — Restrictions for the Purpose of Protec-
Exemption for the Protection | tion of Right to Privacy and other Legitimate Pri-
of Personal Privacy vate Interests

A competent authority shall | 1. Acting in accordance with the provisions of this

claim an exemption where it Law and special regulations pertaining to pro-
reasonably determines that tection of personal data, the relevant public
the requested information authority shall restrict access to information or
involves the personal privacy part of information if disclosure of such infor-
interests of a third person. mation violates the right to privacy and other

legitimate private interests.
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As an exception from the provisions of Para-

graph 1 above, the public authority shall not

restrict access to information or part of infor-

mation pertaining to:

a. Use of public funds, with the exception of
funds disbursed as social welfare, health-
care and unemployment benefits;

b. Performance of public office, including in-
come, property and conflict of interest of
public office holders and their relatives, as
detailed under the law which deals with
prevention of conflict of interest;

c. Court decisions in cases of public interest,
such as war crimes, organised crime, cor-
ruption, terrorism, tax evasion and other
cases, which represent cases of public in-
terest, in line with the assessment of the
public authority conducting the proceed-
ings;

d. First name, last name and title of employ-
ees of public authorities.

Restriction of access to information or part of
information for the purpose of protection of pri-
vacy shall be in effect for 70 years of the date the
information was created or 20 years after the
death of the person the information pertains to,
unless the person the information pertains to,
his/her spouse or partner, children or parents,
provide explicit written approval for disclosure
of the information after his/her death, prior to
expiry of the period of restriction.”

The proposed Article 8.1 introduces an exception to the right of access to information

based on the Council of Europe Convention on Access to Official Documents which ad-
mits an exception for the protection of “privacy and other legitimate private interests”
(Article 3.1.f). This is an acceptable minor rephrasing of the current LFAI.

The proposed new Article 8.2, however, has a convoluted structure by which it ex-

empts some information from the restriction on grounds of privacy but then sets up
exceptions to this, which in effect mandatorily removes significant quantities of infor-
mation from the public domain. In effect, the mandatory exceptions include:
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- Use of public funds for social welfare, healthcare and unemployment benefits;

- Anyinformation about performance of public office holders which does not fall
under a narrow list (income, property and conflict of interest of public office
holders and their relatives, as detailed under the law which deals with preven-
tion of conflict of interest);

- All court decisions which are not included in a limited list of “cases of public
interest” (“war crimes, organised crime, corruption, terrorism, tax evasion and
other cases which represent cases of public interest”) as well as potentially
other information about court cases while proceedings are on-going or after
decisions have been reached;

- Possibly, any data about public employees which is not simply their first name,
last name and title.

The information potentially excluded under this provision on the grounds that it con-
tains personal data is all information of great public importance. Particularly broad
is the exclusion of information about spending of public funds on social welfare and
healthcare: this definition covers much information which is not personal data and in
which there is a clear public interest.

The area of protection of privacy and personal data protection is a complex one, and
for that reason it needs very careful legal drafting. In particular, the law needs to cap-
ture clear principles which can be applied on a case by case base, and reviewed by
oversight bodies and the courts where necessary. These principles must take into
consideration that both the right of access to information and the right to protection
of privacy are fundamental rights protected by the European Convention on Human
Rights. The Rationale Note fails to take this into account, referring to a right to privacy
but not to access to information.

In addition, the proposed new Article 8.2 fails to take into account other requirements
of the Convention on Access to Official Documents and international law more general-
ly, namely that the harm to the protected interest (privacy and other legitimate private
interests) has to be demonstrated on a case by case basis, in a decision which has to be
drawn up and well-reasoned and motivated by the public authority, and furthermore,
that the public interest test has to apply.

In another twist, and in some very unclear legal drafting, an amendment to Article 9 is
proposed which states that “Access to information mandated under the provisions of
Article 8, Paragraph 2, shall not be subject to verification of public interest arguments”.
It is not totally clear here whether this language applies to the mandatory exceptions
to the exceptions, or to the exceptions to these mandatory exceptions. In other words,
it is not clear if, for example, no public interest test shall apply to access to spending
of public funds or to spending of public funds on healthcare. Similarly, does the public
interest not apply to court decisions where the legislator has deemed them to be in the
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public interest or does it not apply to other court decisions?

The correct reading of this text (based on the available translation) seems to be that
the public interest test should not apply to the exceptions to the exceptions. Hence,
personal data contained in information relating to spending on public funds should
never be subject to a public interest test because the legislator has deemed that in-
formation on spending on public funds must be public. Similarly, there would never
be any need to apply the public interest test to court decisions in war crimes trials,
nor to information on performance of public office, including income, property and
conflict of interest of public office holders, nor to the first name, last name and title
of employees of public authorities. If this is the correct reading of the provision, then
the amendment is entirely unnecessary: it would be sufficient for the legislator to list
which information shall always be available.

Even if, however, the legislator were to wish to list classes of information which should
always be made available, that does not permit it to disregard the right of protection
of privacy and other legitimate private interests. To take one hypothetical but not im-
probable example: a document relating to a conflict of interest investigation might
contain the name of an individual (a whistle-blower for example) which should not be
made public at that point in time. And there may well be information on the spending
of public funds in fields other than social welfare, healthcare and unemployment bene-
fits where personal data should be withheld (data which could include not only names,
but ID information or even bank accounts!).

It is clear that these proposed provisions have not been considered with sufficient
care and thoroughness. The proposals fail to anticipate the panoply of specific issues
which could arrive when documents in any field of government activity are requested.
It is precisely for that reason that international and comparative standards, including
but not limited to the Convention on Access to Official Documents, require that excep-
tions to the right of access to information be applied on a case by case basis, taking
into account both the harm and the public interest. A failure to do that in the context
of protection of privacy is dangerous because it opens the door to almost inevitable
mistakes: the very concern alleged by the Data Protection agency that information is
being both unduly limited and personal data wrongly released is likely to be magnified
with the proposed language.

A particular area of concern is that of court cases. It is a standard principle of demo-
cratic societies that the functioning of the judiciary takes place in public: hearings of
the courts are public and any journalist should be able to attend and write a report of
proceedings. Court decisions and other related records must be publicly accessible in
order to protect the public interest in ensuring that justice is done. Any permissible
limitations on access to court documents (and the Convention on Access to Official
Documents does have an exception for “the equality of parties in court proceedings
and the effective administration of justice” cannot apply to the outcome of the judicial
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process. The Convention on Access to Official Documents makes clear that any limita-
tions must be set down by law and must be “necessary in a democratic society and be
proportionate to the aim of protecting [the specified interest].” In most democratic
societies that principle argues for almost total access to court decisions (very limited
redaction of names to protect minors, for example, in cases of child abuse, incest, or
domestic violence are occasionally permitted). The importance in Bosnia and Herze-
govina of protecting and monitoring the independence and impartiality of the judicia-
ry, as well as the broader societal interest in knowing the outcomes of court processes,
argues strongly in favour of publication of all court decisions. It is recommended that
the language be modified to require the default position to be publication of all court
decisions in their entirety unless in exceptionally cases a compelling argument to re-
dact some limited information.

Recommendations:

e Integrate the protection of privacy and other legitimate private interests into
the general list of exceptions, which should be in line with the Convention on
Access to Official Documents.

e Withdraw in its entirety the proposal for Article 8.2.

e  Putin place a plan to train information officers and other public officials on
how to balance access to information with personal data protection and es-
tablish strong support and oversight mechanisms to improve practice. This is
not a matter which can be solved through legislation alone, nor even primarily
through legislation.

iii) Time Limits for Restrictions on Access to Personal Data

The proposed Article 8.3 introduces a requirement that a restriction on access to in-
formation for the purpose of protection of privacy shall be in effect for 70 years of the
date the information was created or 20 years after the death of the person to which
the information pertains (absent the consent of the individual or a family member
should they have passed away).

This is also a highly problematic provision. First it runs counter to the provisions of
the Convention on Access to Official Documents which require decisions to be taken
on a case-by-case basis. In other words, a request for information which is denied to-
day may be granted tomorrow if circumstances change. Such a change could include
that the assessment of harm is that it is not so great, or that the public interest has
increased to a level which justifies publication.

The second problem with this provision is that it fails to understand the meaning of the
provision in the Convention on Access to Official Documents (Article 3.3) which gives
States the option of “setting time limits beyond which the limitations ... would no lon-
ger apply.” The purpose of the drafters of the Convention was to give an option to place
a time limit in order to indicate to a requester when a document would become avail-
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able. For instance, a document relating to a decision-making process is not available at
the time when a request is submitted, but will be available immediately the decision
has been taken. An example might be a public procurement process where documents
become available after the contract has been awarded. The drafters of the Convention
on Access to Official Documents did not have in mind exceptionally long time periods
such as seventy years.

A third problem is that this provision introduces a potential overlap with other legisla-
tion regulating privacy just as the proposed amendments removed other overlaps. Any
general language about the length of time for which personal data is considered to be
personal data (during the lifetime of the individual) should be contained in other leg-
islation, if it is necessary at all, which is questionable. For that reason such a provision
is not contained in the Convention on Access to Official Documents and should not be
introduced into the Bosnia and Herzegovina LFAI.

Recommendations:
e Withdraw in its entirety the proposal for Article 8.3.
e Introduce a provision which requires public bodies applying an exception to
notify a requester when the information should become available.
e Ensure that public officials are trained on the fact that information which is

denied on grounds of a protected interest may be requested again and may
well become available at a later stage.

3.5 Appeals

The appeals process has long been an issue with respect to the Bosnia and Herzegovina
LFAI. According to the Rationale Note, the proposed amendments to Articles 23 and 26
are designed to rectify changes made in 2011 with respect to the appeals process. The
administrative and court appeal process is clarified with the new provisions:

Article 23 — Right to Appeal

1. Decision on request to access to information issued by the public authority in
the first instance may be subject to appeal before the relevant public authority
assigned under the law to act in the second instance. In the event such second
instance body is not in place, administrative proceedings may be initiated to
challenge the subject decision.

2. The public authority assigned to act on the appeals is required to make its de-
cision and send it to the appellant within 30 days of submission of the appeal.

3. Appeal against the decision which approves the request for access to informa-
tion does not delay implementation of such decision

It is essential that there be an effective internal appeals process. A first point of note
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is that Article 23.2 would give public bodies 30 days to decide on the appeal. Thisis a
long time frame (assuming 30 working days; but even 30 calendar days is somewhat
long). The European Union which has a standard 15 working days to answer requests
provides public bodies with 15 working days for appeals to be processed and a final
decision issued to the applicant. It is recommended that Bosnia and Herzegovina re-
duce the appeal time, especially given that, as the European Court of Human Rights
has stated “news [information] is a perishable commodity”.

The proposed Article 23.3 is not clear. It appears to provide a right to challenge deci-
sions to release information but that such an appeal “does not delay implementation
of such decision.” Given that the timeframes for appeals are longer than the time-
frames for delivering information, this would be a totally meaningless decision as by
the time the appeal was resolved, the information would be in the public domain.

Article 10 of the amendments revises the current Article 26, Paragraph 1 so as to
ensure that the administrative procedure applies. The language of this provision (in
translation at least) is not entirely clear and should be reviewed to ensure that the
proposal functions in practice consistent with the current legal framework in Bosnia
and Herzegovina.

Recommendations:

° Reconsider the timeframes in future Article 23.2 and reduce them to a reason-
able length (maximum 15 working days) in line with EU standards.

e  Reuvise for clarity the proposed changes to Article 23.3 and 26.

3.6 Other Amendments.

The amendments proposed by Article 7 are a technical change to the wording (correct-
ing the word “include” to “submit” — which possibly should be “deliver”), which does
not seem problematic and no comment is necessary.
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LEGAL ANALYSIS OF THE DRAFT LAW ON ELECTRONIC
COMMUNICATIONS OF BOSNIA AND HERZEGOVINA

Commissioned by the Office of the OSCE Representative on Freedom of the Media
from Prof. Dr. Katrin Nyman-Metcalf, Chair of Law and Technology of the Tallinn
University of Technology, Expert on Communications Law

October 2013

Conclusions and Recommendations

® A key issue is the independence of the Communications Regulatory Agency
(CRA/RAK). As there is a functioning such Agency, it is essential to safeguard
and strengthen its independence. Concretely this includes the need for Article
5 and Article 6 to be reformulated to make the tasks of the Council of Ministers
and the Ministry more strictly defined, so that there is no risk of reduction of
the independence of the Regulatory Agency.

e  The relationship between regulation of electronic communications and that of
audiovisual media (broadcasting) has to be clear so that there is no danger of
issues being unregulated or doubly regulated. This draft Law should be clearer
on this and/or be supplemented with guidelines or other instruments. As an
independent development, a new law on audiovisual media services will be
needed if the existing law will no longer be in force.

® The appointment process for Council members should be reconsidered, to
make it clearer which NGOs can participate in the process and how these are
selected as well as clarify what happens in case of a deadlock of the intended
procedure. The rules for the decision in the Parliamentary Assembly should also
be clarified, as it should not depend on the majority in Parliament but also en-
sure opposition representation.

U] Regarding rules on how the Council members can be dismissed, as the rela-
tionship between the Council of Ministers and the Regulatory Agency is a very
important matter and there should be no hidden ways to compromise the inde-
pendence of the Agency, it should be clearer how and on what grounds dismiss-
al can take place (with less possibility for a subjective and/or wide interpreta-
tion of grounds for dismissal).

®  For dismissal of the Director by the Agency Council, there should be a require-
ment to set out the reasons publicly.

e  Salaries and other conditions of Agency staff should not be the same as for all
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civil servants, with no possibility for special exceptions.

A provision should be added on additional financing (from the state budget),
should the mentioned sources of revenue not be enough.

Parties directly concerned by decisions of the Agency should have the possibil-
ity to comment and be involved in the process to the greatest possible extent,
as such any exceptions must be interpreted narrowly.

Concerning what information should be excluded from public access, there is a
need to clarify and make the provisions clear and consistent, so that there can
be no ambiguity about what information is regarded as confidential and exclud-
ed from public access.

The idea of a Rulebook to be issued by the Agency with more detail on a wide
variety of technical issues is a very good concept for how regulation in a com-
plex and technical field should be made, but it should be re-evaluated why in
certain circumstances the Rulebook shall have the approval of the ministries of
the Entities. Approval should not be needed, but consultations with the min-
istries (and the Department of Brcko authority) can be stipulated so that the
relevant authorities have a chance to discuss and influence but they cannot
block the work of the Agency.

There are very many mentions of different rulebooks to be issued by the Agency
Council and although this is a good method of regulation, it could be a bit con-
fusing which rulebook is applicable when, so the Agency needs to think about
this aspect when drafting or — most probably in most cases, as it already has
many rules on most relevant matters — updating its rules. Each set of rules could
clearly refer to relevant Articles in the Law and as most people will consult the
rulebooks electronically, some effort should go into the electronic search-meth-
ods to be used for finding information in the rulebooks.

Regarding frequency matters, the overall impression is that the division be-
tween the Council of Ministers” decision (made on the suggestion of the Min-
istry) and the competence of the Agency to make decisions is not clear. It is
advisable to add an Article at the start of the section where the respective roles
are clearly set out.

The section on digital radio and television is very short and does not cover all
necessary issues, while not showing where in other legislation necessary mat-
ters may be regulated. If many of these issues are in fact already regulated in
other legislation, this should be indicated here.

The data protection commissioner and the Agency should work together to the
extent possible, but still maintain the possibility to work independently in case
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they cannot agree on common action, as they fulfil different roles and have
different mandates.

U] Breaches of rules in the rulebooks referred to in different places in the Law
should not be sanctioned by this Law, as these rulebooks are not yet in exis-
tence so this is a breach of legal certainty and the principle that any sanctions
must have a clear basis in law setting out what obligation is breached. This is
the wrong order in which to adopt rules. It should either be done by a general
allowing provision based on which the rulebooks can set out sanctions or by
restricting the formulation in Article 144 to violations of the Law — even if in
practice the exact extent and nature of the violation will be determined with
the help of the various rulebooks.

® Inthe transitory provisions it is important that rules stay in force until replaced
and that reasonable time is given to replace them.

Executive Summary

It is positive that a more comprehensive communications law is proposed for Bosnia
and Herzegovina and most aspects of the draft Law are in line with international and
European standards. The Law is quite long and detailed, which - as it concerns tech-
nical matters as well as important consumer protection issues - is mostly unavoidable
to achieve legal certainty. The Law will be supplemented with instruments adopted by
the Regulatory Agency, called rulebooks. It is presumed that to a large extent these
rulebooks can consist of secondary legislation that already exists.

A key issue to highlight in the draft Law is the role of the Regulatory Agency and its
independence. Political organs make and monitor policy, but should not get involved in
regulatory matters — neither in the decision-making nor the rule-making activity of the
Agency. It is of utmost importance that the Law safeguards and strengthens the role of
the independent regulator.

The Law does not cover content issues and the extent to which any broadcasting mat-
ters (including digitalisation) may be covered is somewhat unclear as it is not always
obvious what is linked to “content”. The link between this Law and a number of other
laws on issues such as competition and consumer protection may also need additional
clarification

Among provisions that are positive and in line with best international practice is that
universal service obligations shall be reviewed regularly, and possible disputes on var-
ious matters are primarily to be resolved by the parties, with the Regulatory Agency
assisting if needed. Style issues to mention include that definitions exist in different
places and that the Law contains some Articles that are not normative but just pro-
gramme statements.
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The existing, well-functioning, independent Communication Regulatory Agency (CRA/
RAK) is preserved in the Law, which underlines its independence in decision-making
but the actual division of competence between the Agency and the Council of Min-
isters (and the Ministry of Communications and Transport) is not always clear. While
explicit recognition of non-interference in decision-making is positive, the guidelines
for implementation mentioned give raise to some concern if these — or monitoring and
coordination by the Ministry — are too detailed. The enumeration of competencies of
the Agency and provisions on its work (to be supplemented by rulebooks) are gener-
ally good. Principles such as work being public need to be clarified in secondary legal
instruments. Salaries and conditions should not necessarily be those of other civil ser-
vants, so it needs to be considered exactly what references to other laws entail in this
respect. It is positive that no ethnic or other quotas are made for staff, provided that
no such requirements follow from legislation referred to.

A key issue is appointment of Council members with a need to think about indepen-
dence and professionalism as well as the perception of this. The procedure proposed
may not meet these high requirements. One flaw is the mention of the NGO sector for
designating members, with no explanation of what this means more specifically. Other
members of the Ad Hoc Committee may be politically one-sided, as the process does
not offer sufficient guarantees of plurality. Another concern in relation to the appoint-
ment process is what happens if there is no agreement. Additionally, officials must be
able to operate without fear of dismissal it is not good that some possible dismissal
reasons leave room for subjective interpretation. For dismissal of the Director there
should be a requirement to set out the reasons publicly.

The fact that the Agency can use revenue from fees administered by it is good, but
additional provisions are needed for the case these revenues are not sufficient. The
decision-making of the Agency is generally well described, with a possibility for parties
to make declarations, but possible exceptions to this as well as the formulation on
appeals should be clearer.

On public consultations there is a good balance between making it compulsory to have
consultations and take proposals into account, but not to necessarily implement the
proposals. For public consultations, publicity and data gathering it is a key issue that
requires careful consideration in law and practice (with additional internal rules) how
to deal with confidential information while at the same time maintaining maximum
transparency.

The section on electronic communication infrastructure and other related equipment
is technical, quite detailed and generally in line with international standards. For this
and other sections, an issue of potential concern is the independence of the Regula-
tory Agency, for example if the rulebook requires outside approval. There are many
mentions of different rulebooks to be issued by the Agency Council and although this
is a good method of regulation, it could be a bit confusing which rulebook is applicable
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when, so the Agency needs to think about this aspect when drafting or updating its
rules. Each set of rules could clearly refer to relevant Articles in the Law and as most
people will consult the rulebooks electronically, some effort should go into the elec-
tronic search-methods.

Licensing provisions with the distinction between general authorisations and licences
are in line with best European and international practice. This is also the case for provi-
sions on priority for defence forces (and similar) and the section on universal services
(although it is not necessary to enable the connection at a fixed location). The section
on protection of rights of end-users meets international standards, for instance by pro-
viding for written agreements with certain conditions to protect users. Some unclear
provisions are highlighted in the detailed analysis (like on malicious and harassing calls
and messages).

The provisions on competition are in line with international standards but very close
and careful harmonisation with general competition law and competition authorities
is essential. Addressing and numbering as well as frequency management rules are
in line with international standards, but a more explicit division of competencies for
frequency matters should be shown. As a general remark relevant to different Articles
on rejecting applications, the agency should have the possibility to ask for additional
information and give the applicant the chance to improve the application.

The chapter on digital radio and television is surprisingly short and general, for such
an important issue.

Chapters on security, integrity and confidentiality of communications as well as on
data retention and interception of communications need constant attention for their
compatibility with data protection legislation. For the supervisory inspection to be per-
formed by the Agency the rulebook is important as the tasks of the inspector need to
be exercised in a reasonable, proportional manner as the potential interference in the
rights of operators is great. The provisions on fines are good in that they stipulate a
range of the applicable fine, which allows for discretion and taking all relevant circum-
stances into account. A principally problematic matter is that some provisions set out
fines for breaches of rules in the rulebooks referred to in different places in the Law
even if these rulebooks are not yet in existence. This is an incorrect order in which to
adopt rules.

Transitional provisions are essential as there is a functioning Agency so it is important
that nothing in this Law will disrupt their work. Provisions on validity of existing rules,
decisions and licences need more clarity and any requirement for operators to under-
take something while they have a valid licence or permit should be at a minimum.
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Detailed Analysis

Introduction

The current Communications Law of Bosnia and Herzegovina (BiH) is very short and
includes audiovisual media as well as information and communication technology re-
lated matters. The short law has functioned thanks to additional regulations and deci-
sions passed by the Communications Regulatory Agency (CRA/RAK). It is positive that a
more comprehensive law is now proposed. Most aspects of the draft Law on Electronic
Communications (the Law) are in line with international and European standards and
the Law resembles communications legislation in various EU Member States.

The Law is quite long and detailed. As it concerns technical matters as well as import-
ant consumer protection issues, such detail is often unavoidable if legal certainty is to
be ensured in the rather specific matters covered by the Law. The Law will be supple-
mented with instruments adopted by the Regulatory Agency, called rulebooks. It is
presumed to a large extent these rulebooks can consist of the rules that already exist in
the form of various secondary legal acts adopted by the Agency, which can be included
in a new format of rules, if necessary.

The most important issue to highlight in the draft Law is the role of the Regulatory
Agency. In societies with liberalised communications sectors and freedom of expres-
sion, the regulator must be independent. It should be independent both from the in-
dustry that it regulates and from political organs. The board, director and staff of the
regulator should be selected based on their personal qualifications and should work
for the good of the sector, irrespective of political decisions. The political organs like
the government and parliament make and monitor policy, but should not get involved
in regulatory matters — neither in the decision-making nor the rule-making activity of
the regulator. In BiH there is a well-functioning Regulatory Agency (CRA/RAK), created
with respect for modern standards of a converged communications environment. Thus
it is of utmost importance that the Law safeguards and strengthens the role of the
independent regulator.

Many provisions of the Law are positive and in line with best international practice.
This includes that matters such as universal service obligations shall be reviewed reg-
ularly and that various matters in the Law are primarily to be resolved by the parties,
with the regulator acting to resolve disputes in case of need.

This analysis of the Law is based on English translations of the draft Law provided by
the office of the OSCE Representative on Freedom of the Media in October 2013. Other
legal acts referred to in the draft Law are not analysed (as mentioned where relevant).
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International standards

The basis for this analysis is the promotion by the OSCE of freedom of expression as
protected by international instruments like the Universal Declaration of Human Rights
to which OSCE participating States have declared their commitment.® Article 19 of the
Universal Declaration says:

“Everyone has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and impart
information and ideas through any media and regardless of frontiers.”?

This right is further specified and made legally binding in Article 19 of the International
Covenant on Civil and Political Rights. The right is also expressed in Article 10 of the
European Declaration on Human Rights:

1. “Everyone has the right to freedom of expression. This right shall include free-
dom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers. This article shall
not prevent States from requiring the licensing of broadcasting, television or
cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibili-
ties, may be subject to such formalities, conditions, restrictions or penalties as
are prescribed by law and are necessary in a democratic society, in the inter-
ests of national security, territorial integrity or public safety, for the prevention
of disorder or crime, for the protection of health or morals, for the protection
of the reputation or rights of others, for preventing the disclosure of informa-
tion received in confidence, or for maintaining the authority and impartiality
of the judiciary.”?

BiH is a party to the instruments mentioned here and bound by these provisions,
something reinforced by its role as a participating State of the OSCE.

In a modern, converged and interrelated communications environment, these rights
and freedoms do not only affect media legislation but also the more technical side of
communications, to enable a diverse and pluralistic media landscape to develop, mak-
ing use of modern information and communications technologies that have become
such an essential part of everyday life all over the world.

In the 1999 OSCE Charter for European Security the role of free and independent me-

1. For example in the Helsinki Final Act (1975), Part VII. The commitment to freedom of expression has been
reiterated by participating States for example in the Concluding Document of the Copenhagen Meeting of
the CSCE on the Human Dimension (1990) and later statements.

2. Resolution 217A (l1l) of the General Assembly of the United Nations, adopted on 10 December 1948. A/64,
page 39-42. See the full official text in English at: http://www.un.org/Overview/rights.html.

3. Convention for the Protection of Human Rights and Fundamental Freedoms , Rome 4.X1.1950. www.echr.
coe.int/NR/...DC13.../Convention_ENG.pdf
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dia an essential component of any democratic, free and open society was stressed.*
The Mandate of the OSCE Representative on Freedom of the Media, states:

“Based on OSCE principles and commitments, the OSCE Representative on Freedom of
the Media will observe relevant media developments in all participating States and will,
on this basis, advocate and promote full compliance with OSCE principles and commit-
ments regarding free expression and free media. In this respect he or she will assume
an early-warning function. He or she will address serious problems caused by, inter alia,
obstruction of media activities and unfavourable working conditions for journalists.””

The draft Law analysed here is examined from the viewpoints of general principles of
communications regulation including for example regulatory agencies.® The Council of
Europe has issued a number of recommendations of relevance and although these are
not legally binding, they do provide important guidance on how freedom of expres-
sion shall be guaranteed in reality. For more technical matters, international standards
that most often are binding are developed by organisations such as the International
Telecommunications Union (ITU). Such standards mostly concern matters that do not
fall directly within the mandate of the OSCE Representative on Freedom of the Media,
but nevertheless all such international standards together create the framework which
determine the standards of the media and communications landscape.

Scope of the Law and Definitions (Part I)

The draft Law includes all issues related to electronic communications, as enumerated
in Article 1. Most of this is easy to understand and logical, but as the Law does not cov-
er any content issues — paragraph 2 of Article 1 — the extent to which any broadcasting
matters may be covered by the Law is somewhat unclear. Digital radio and television
are mentioned in the first paragraph, which read together with the second one indi-
cates that only the technical side is covered by the Law. In practice, it is not always
obvious what matters are linked to “content” as excluded by the second paragraph.
Regarding the scope, another matter that could be confusing is the link between this
Law and a number of other laws on issues such as competition and consumer protec-
tion — also explicitly excluded in Article 2 but at the same time covered by Article 1.

This is not so much a criticism of the draft Law as a comment to highlight the need to
be clear in practice on what laws apply to which situations and how concerned authori-
ties deal with any borderline issues. There may also be a need for secondary legislation

on this issue. There is a constellation of laws in place that deal with broadcasting and
4. See point 26 of the Charter for European Security, adopted at the Istanbul Summit of the OSCE, 1999.
http://www.osce.org/documents/mcs/1999/11/17497_en.pdf

5. Mandate of the OSCE Representative on Freedom of the Media, 1997, see Point 2. http://www.osce.org/
pc/40131

6. Council of Europe Recommendation Rec(2000)23 to member states on the independence and functions of
regulatory authorities for the broadcasting sector; Resolution 1636 (2008) of the Parliamentary Assembly of
the Council of Europe and Declaration of the Committee of Ministers (26 March 2008) on the independence
and functions of regulatory authorities for the broadcasting sector.
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other content regulation matters; still it is recommended that a future Audiovisual Me-
dia Services Law should be approved, and should be consistent with what is already
established in this Electronic Communications Law.

The section on definitions is long and detailed, with internationally accepted defini-
tions used to a large extent, which is good. The definition of electronic communica-
tion service further serves to exclude what traditionally is referred to as broadcasting.
There are also definitions of audiovisual media services and radio media service, which
is unusual as audiovisual normally incudes audio (radio) AND visual (TV), but as the
definitions otherwise are similar this is not likely to have any important effect. As a
question of style, it may be pointed out that in addition to the section on definitions,
the Law in many places also includes definitions in the text, in brackets after certain
names or concepts.” When there is a section on definitions, it would be clearer to have
all definitions there.

Other than this, the only comment to the definitions is the importance also in this con-
text to bear in mind the relationship between this Law and other laws, as definitions
like the one on relevant market or that on consent should be in line with such defini-
tions in other (competition and data protection) laws.

Competences, role and tasks of the Council of Ministers, Ministry and Regulatory
Agency (Part Il, Chapters | and 11)

The Law contains some Articles that are not normative but just programme state-
ments. One such Article is Article 4 on public interest. It just makes a statement and it
is not clear what legal effect this statement might have. It may however be useful for
interpretation and in that case the stress can be on the public interest for BiH: for the
country as a whole.

The main problem with the draft Law is that it is not clear on the division of com-
petences. It is important that the new Law does not entail any steps backwards and
that it does not endanger the well-functioning, independence of the Communications
Regulatory Agency (CRA/RAK). The Agency is preserved in this new Law and Article 5,
paragraph 2 explicitly underlines its independence in decision-making, which is posi-
tive. However, at the same time, the actual division of competence between the Agen-
cy and the Council of Ministers (and the Ministry of Communications and Transport)
is not always clear. Given the occasional challenges to the independence of any regu-
latory agencies and especially the complex political framework of BiH, it is of utmost
importance that there are no ambiguities in the Law on the role of the Agency and its
independence.

It is in line with international practice that the government makes policy, adopts strat-
egies and conducts other such activities that are of a policy nature, reflected in Article

7. E.g. Article 103 paragraph 2, Article 122 paragraph 4.
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5. However, such work should not be so detailed that there is no scope left for real
independence of the Regulator. The explicit recognition of non-interference in deci-
sion-making in Article 5 paragraph 2 is very good, yet the guidelines for implementa-
tion mentioned in the same paragraph give raise to some concern. The Agency should
act independently both in its decision-making and its rule-making. The activities will
be carried out in the framework of the Law as well as the policy and strategy and such
instruments may directly or indirectly give guidance to especially the rule-making ac-
tivity, but specific implementation guidelines may be a back-door way to reduce the
independence of the Agency.

Article 6 on the competences of the Ministry adds to the interpretation that there is
a potential risk of excessive interference of the political organs in the regulatory work
of the Agency, especially the monitoring and coordination as well as implementation
tasks in paragraph 1 of Article 6.

As for the competencies of the Ministry (Article 6), attention can also be drawn to
paragraph 4 on representation of BiH in international organisations and similar. This
should be decided depending on the exact tasks of such cooperation; if the Agency has
already established certain contacts and in some international fora, then the regulator
may be a better representative than the Ministry (as the regulator is an expert and
non-political body).

The definition of the legal status and enumeration of competencies of the Agency,
Articles 7, 8 and 9, are good. Here the independence is well stressed. The principle of
the work of the Agency being public is good (Article 7 paragraph 5) but this needs to
be clarified in secondary legal instruments, as the regulator does need a possibility to
conduct some confidential work as well. Such situations need to be set out clearly, so
there is legal certainty and a proper basis for reducing openness. This analysis does
not include an analysis of other legislation such as the Law on Ministries and other
Administrative Bodies or the Law on Administration (Article 7 paragraph 7) but it must
be underlined that it is essential that these laws in no way are taken to reduce the in-
dependence of the Agency or otherwise affect its role and status under this Law.

The Agency bodies are set out in Articles 10 to 21. A large part of this section con-
cerns appointment of Council members. This is indeed one of the most central and
complex issues when it comes to securing true independence as well as quality of the
independent regulator. There is a need to think about both real independence and pro-
fessionalism and the perception of this: the two are not always the same. Thus, there
is a need to ensure as much as possible that the procedure for appointing members,
the nature of the candidates and the transparency of the entire process are perceived
to be honest and professional. In the given case, the procedure proposed in the draft
Law may not meet these high standards. One flaw is the mention of the NGO sector
(Article 13 paragraph 2) as one part of designating members, but with no definition or
explanation of what this means more specifically, which organisations have the right to
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participate in the process and how they are selected. It may be difficult to decide which
organisations to select and how to involve them, so this needs clearer support in the
Law. There is also a risk, if there is no clear provision in this respect, that political forces
may try to exert influence by, for example, including organisations in the selected NGO
sector that are not really independent NGOs. Also the other members of the Ad Hoc
Committee may be politically one-sided, as the process does not offer any guarantees
that a wide range of opinions are considered.

For the same reasons — guaranteeing a politically unbiased Council with a wide variety
of views represented and ensuring that the perception of the Council also supports this
— there should be rules on how the Parliamentary decisions in this context are taken.
This is relevant both in the appointment of the Ad Hoc Committee (Article 13) and the
appointment of the Council Members (Article 11). Especially for the appointment of
the Committee, it is advisable to ensure that the parliamentary opposition also has a
chance to influence the appointment decision, so it should not be made with just a reg-
ular majority vote but it should be either a “super-majority” or a guaranteed approval
by the opposition as well.

The other concern in relation to the appointment process is what happens if there is
no agreement. Experience has shown that it is difficult to reach agreement in the com-
plicated structure of the state of BiH and although a law can never totally guarantee
its own successful implementation, as there is now a reform of the law, it is the right
time to consider what additional measures could be decided so as to reduce the risk
of deadlock. If there are some such measures in the Law, this may also concentrate
the minds of the relevant persons who then know that they have no alternative but to
agree. Article 14 does contain some provisions on what happens if the first suggestion
is not approved, with deadlines, but not all time limits are clear and the end result may
still be that no agreement is reached, in which case the process could be very long
indeed.

As for the appointment of the president and deputy president of the Council (Article
11 paragraph 4) consensus is required. It is of course to be hoped that the Council will
work well together and have no problem reaching such consensus among themselves,
but even so a fall-back (vote with 2/3 majority for example) in case consensus is not
reached should be in the Law.

Article 15 on requirements for Council members contains a reference to the Law on
Ministerial Appointments. This Law has not been examined in this analysis, but it is
presumed that it does not add any unreasonable demands. The requirements in the
Article are good. The relationship between paragraph 1 point b) and paragraph 2 point
f) is not totally clear, as the first point has any criminal proceedings as an exclusion
point while the second one focuses on certain crimes. This is not necessarily a problem
though, as it makes sense in the case of an ongoing proceeding to be more careful,
while for already decided matters it is good to have a more specific list than just a blan-
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ket exclusion. As paragraph 2 (point f) lists serious matters that really would reduce
public confidence in the person (more than for example some traffic crime or juvenile
shoplifting might do), it can be questioned if the limit of five years really is enough or if
such exclusion should not be life-long.

One of the essential prerequisites for the independence of the regulatory agency is
that it can operate without fear of dismissal, as long as it operates within the law. This
is why the rules on dismissal of Council members or of the Director are so essential in
any communications law. The Council members can be dismissed by the Parliamentary
Assembly and the reasons for this are listed in Article 16. Some of these reasons leave
room for a subjective interpretation (notably points c) and d) of paragraph 2). As the
relationship between the Council of Ministers and the Regulatory Agency is a very im-
portant matter and there should be no hidden ways to compromise the independence
of the Agency, it should be clearer how a potential process of dismissal can take place.
Regarding both points c) and d) in Article 16 paragraph 2 the question immediately
comes to mind: Who makes this evaluation and how?

The Director should also be able to act without fear of dismissal, but as he/she is po-
tentially dismissed by the Council of the Agency (Article 20) there should be no risk
of outside interference and thus challenge to the independence of the regulator. At
the same time, some criteria are rather subjective (paragraph 2, point c) and to some
extent point h)) so here a requirement for transparency and proper motivation by
the Council on why, how and through what actions or inactions the unacceptable be-
haviour has taken place is needed. That way the Director can defend him/herself and it
is seen by everyone interested what took place so no suspicions of political or personal
machinations can be entertained.

Concerning the internal organisation of work in the Agency, Article 21 paragraph 4 sets
out that salaries are regulated by the Law on the salaries and compensations in the
institutions of BiH (and labour relations by the Law on Employment in the institutions
of BiH). These laws are not analysed here. It is understandable that there is a desire for
a common framework for public institutions so there is no objection as such to this leg-
islation being applicable and for labour relations, most likely (without having analysed
that law) there is nothing that should not be suitable for the Agency. However, as con-
cerns salaries, the staff of a regulator such as RAK need specific competencies in areas
that are not within the normal requirements for civil servants. If some staff of various
institutions can quite easily move between institutions, using their general skills and
competences, the tasks of a technical, specialised body entails different demands. The
recruitment and the potential employers to compete with are different than for most
civil servants and to get competent staff, the Agency must have some freedom in what
conditions and salary it offers. Unless the mentioned law allows for such exceptions,
these should be specified in this Law.

It is good that the internal rulebook of the Agency will give more detail on staff and
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internal organisation (Article 21 paragraph 2) and it is also positive that no ethnic or
other quotas are made, provided of course that no such requirement follows from any
of the other legislation referred to.

The fact that the Agency can use revenue from fees administered by it is also good
(Article 23). The more independently a regulatory agency can operate, also financially,
the more real independence it has. It is, however, crucial that the Law is structured in
a way that ensures that the Agency has sufficient income. There is one concern related
to Article 23; if the fees should not provide necessary funding, then there needs to be
an additional provision ensuring that the Agency is always guaranteed enough income
to be able to operate. The easiest is to just add an open-ended provision on any ad-
ditional financing as and if needed. The meaning of Article 24 on financing according
to the Law on Financing of the Institutions of BiH and especially the relation of this
provision to Article 23 and the stipulated resources for the Agency is not clear. The
point of having access to own resources must of course be the right to have sufficient
income from this and to mainly administer it independently (including deciding what
is sufficient income).

The decision-making of the Agency is generally well described, with a possibility for
parties to make declarations (Article 26) which is very important. The somewhat vague
formulation of paragraph 4 of Article 26 could risk undermining this positive element,
if it is interpreted widely. It really has to be that only in exceptional cases is it necessary
to take decisions without giving the parties a chance to comment.

A very important issue is the provision related to appeals, the formulation of Article
26 paragraph 5 is not very elegant and could be misleading. Instead of stating that no
appeal can be made, it should be stated that an administrative dispute can be initiat-
ed — focus on what can be done rather than what cannot. A further reason for this,
apart from just good drafting technique, is that Article 6 of the European Convention
on Human Rights - to which BiH is a party — requires (as shown by the case law of the
European Court of Human Rights) the possibility of appeal in the broad sense of any
decisions with consequences for private subjects. The administrative dispute proce-
dure normally meets the requirements of the Convention as it is the substance and not
the form of an appeal/complaint that the provision focuses on, but it is still potentially
problematic to explicitly exclude an appeal in the text of the Law, without clarifying
that the alternative procedure meets all requirements.

Other provisions on the work of the Agency are generally good, like its role on dispute
resolution between operators (Article 27), which is an important task for a regulator,
and on public consultations (Article 28) and publicity (Article 29). For consultations,
the Article has the right choice of words in that it makes consultations as well as taking
account of proposals compulsory, but not the actual implementing of proposals. It is
never known what proposals come and although they should always be taken seriously
and thoroughly considered, it must be the Agency that takes the final decision.
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In the provisions on public consultations, publicity and data gathering (Articles 28 to
30) the key issue that requires careful consideration (with additional rules in internal
rules and/or guidelines of the Agency) is the question of how to deal with confidential
information while at the same time maintaining maximum transparency. As private
firms (or individuals) are required to submit information to the Agency for it to be able
to do its work properly, there must be safeguards against sensitive information on busi-
ness secrets being revealed. At the same time, maximum transparency is the best way
to ensure quality and honesty of the work of the Agency and increase its credibility.
The provisions in the draft Law are not very clear as they mainly refer to other acts,
without it being clear what those acts may be: regulations of the Agency?; regulations
by other bodies?; one or several laws? See Article 30 paragraph 6 and 8 as well as para-
graph 9, also Article 28 paragraph 6 and Article 29 paragraph 6. It cannot be left up to
the owners of the information to determine if it is secret or not, but the authority that
possesses information must have clear rules set out in law (possibly supplemented
with other legal acts) for what is excluded from the principle of access to information.

Electronic Communications Infrastructure and Other Related Equipment (Part II,
Chapter Ill)

The section on electronic communication infrastructure and other related equipment
is technical, quite detailed and in general in line with international standards on the
issue. For this section as well as for many of the following ones, the main issue of po-
tential concern is linked again to the independence of the regulator. This concern arises
from the provisions on the rulebook to be issued by the Agency (see Article 32 para-
graph 5). The concept is very good and it is exactly how good regulation in a complex
and technical field should be made: with basic provisions in law and additional rules in
another form of instrument, that can be more flexible, is easier to change and can con-
tain examples, alternatives and generally freer language than a law. What is worrying
here is not the idea as such but the vagueness of the provision that the rulebook shall
have the approval of the ministries of the Entities. The meaning and process of such
approval or the consequences if approval is not given are not made clear and this can
potentially be extremely disruptive for the work of the Agency. It would be best if the
approval was not needed, although consultations with the ministries (and the Depart-
ment of Brcko authority) can be stipulated. That way, if the Agency fulfils its task and
consults with the relevant authorities, they have a chance to discuss and influence the
detail to the extent it concerns them, but they cannot block the work of the Agency.®

It can be noted that in most provisions the Agency can issue a rulebook without it
being approved by the ministries. It is not clear from the content of the respective
provisions why it is sometimes in one way and sometimes another way. The better
solution is for the rulebook to be by the Agency Council with no ministerial approval,
as, for example, right of way in Article 36 paragraph 5 or joint use of facilities, Article 37
paragraph 9. There are many mentions of different rulebooks to be issued by the Agen-

8. The same comment applies also to the following provision: Article 34, paragraph 5;
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cy Council and although this is a good method of regulation, it could be a bit confusing
which rulebook is applicable when, so the Agency needs to think about this aspect
when drafting or — most probably in most cases, as it already has many rules on most
relevant matters — updating its rules. Each set of rules could clearly refer to relevant
Articles in the Law and as most people will consult the rulebooks electronically, some
effort should go into the electronic search-methods to be used for finding information
in the rulebooks.

As far as priority to defence forces and other similar purposes (Article 33 paragraph 6)
this is in itself legitimate and also inevitable, but requests should nevertheless be rea-
sonable and the mentioned organs should neither ask for nor automatically get more
than what is needed for them to fulfil their duties.

Electronic Communications Network and Services and Universal Service (Part I,
Chapter IV and V)

Licensing provisions with the distinction between general authorisations and licences
are in line with best European and international practice. Implementing regulations
are to be made in a non-discriminatory, proportionate and transparent manner with
additional provisions in a rulebook by the Council (with no ministerial approval), which
is very good (Article 42). The fee for performing activities of electronic communication
shall be prescribed by the Agency (Article 43). Here it is important that such a fee is
not too high so that it deters any serious operators. The transparency of the fee as per
paragraph 2 of Article 43 and the fact that the Agency stipulates it are however the
best way to do this.

The section on universal services is in line with international practice. It is not neces-
sary to enable the connection at a fixed location (Article 44) as long as it is provided.
More and more countries make internet access (for example by way of broadband) a
service that falls under universal service and it may be useful to mention this in Article
44, although Article 48 covers it and any changes can be made through Article 45. The
detail on universal services is to be set out in a rulebook by the Agency Council, with no
external approval (Article 46 paragraph 5). When determining the exact content of the
obligation (like for internet speed — Article 48 — or public pay telephones — Article 50) it
is important that the Agency takes into account not only the most modern and useful
technology but also what is relevant for different parts of the country.

Article 52 is a good Article on measures to assist vulnerable end-users with a good
division of competences between the Agency and the ministry and Council of Minis-
ters: The Agency deals independently with the telecommunications aspects but does
not get involved in deciding who falls into a certain category based on social criteria,
something which is not within its core competence. Article 55 sets up a good system
for reimbursing excess costs. Such systems are notably difficult in practice as it is far
from obvious to determine what excess costs actually are (far more difficult than what
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Article 56 appears to indicate), but the legal framework created here is adequate.
Transparency as shown by paragraph 9 of Article 55 is essential.

The rulebook of Article 46 paragraph 5 is very important for many matters related
to universal services, so it is very important that such a rulebook is adopted (or an
existing one updated) without delay. As the Agency has rules on many of the issues
mentioned in this Law, the best way to do it is to use such rules and maybe reformulate
them somewhat or collect them in a different manner, rather than to start from the
beginning.

Protection of Rights of End-Users (Part Il, Chapter VI)

The section on protection of rights of end-users (Chapter VI) meets international stan-
dards. It provides for written agreements with certain conditions to protect users. The
provisions are rather detailed, but even if it generally can be good to make laws more
general and shorter with detail in secondary legislation, when it comes to protection of
consumers or other end-users there may be a good reason to have more detail in the
Law, so there can be no ambiguity concerning what provisions are binding. In Article 64
the requirement of printed form of the bill appears old-fashioned when most countries
are moving toward e-governance and e-business. Regarding the same Article, para-
graph 3, the Agency can ask for additional information, which is reasonable, but the
amount of information should be proportional to the need for it.

Article 66 on the public directory appears in line with international standards and
should not raise any data protection concerns. It is assumed that it is coordinated with
relevant data protection legislation in the country. Article 70 on unsolicited communi-
cations needs to be coordinated with marketing and consumer protection legislation
as well as with data protection legislation. As the disabling of an e-mail account may
have very serious consequences in today’s connected world, the measures under para-
graphs 9 to 11 of Article 70 must be carefully considered and not undertaken without
having as much information as possible of the whole picture. This needs to be made
clear in the rulebook referred to in paragraph 12 of the Article.

In Article 75 paragraph 7 the reference to paragraph 7 must be a mistake (should prob-
ably be 6?) and in Article 76 paragraph 8 the reference to paragraph 8 should probably
be 6.

Article 76 on dispute resolution is good; such processes are an important element of
the liberalised communications market.
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Provisions on Competition and on Addressing and Numbering (Part Il, Chapter VII
and Vi)

The provisions on competition (Chapter VII) are in line with international standards.
As these provisions largely touch upon general competition issues and as practice in
other counties has shown that with increased liberalisation, many competition issues
in fact become similar across different sectors of the economy, a careful harmonisation
with competition law as well as cooperation with relevant competition authorities is
essential. Cooperation is mentioned in the Law and it is important that it is developed
in practice. Eventually issues from this Law may be better handled by general com-
petition authorities. It may be noted that the provisions on cooperation with (Article
77 paragraph 3) and seeking opinions from (Article 83 paragraph 2) the competition
authority leave room for the Agency to decide whether to do this (“shall, as appropri-
ate...” or “may”). Although cooperation should be a natural part of the work, it is still
felt that such formulations may be appropriate in order not to hinder work in case the
cooperation, for whatever reasons, in practice is not successful. It is, however, very
important that the Agency makes serious efforts to have such cooperation.

Article 85 could also include an obligation to provide services, but this may be included
in point f), which is also unclear. In Article 86 on transparency, the requests made by
the Agency under paragraph 3 and 4 should be proportional and reasonable, so as not
to overburden the operator. This can be done in the rulebook referred to in paragraph
5.

Chapter VIII concerns addressing and numbering. The section is in line with interna-
tional standards. As a general remark — for instance relevant to Article 94 paragraph 4
a) on rejecting the application — the Agency should have the possibility to ask for ad-
ditional information and give the applicant the chance to improve the application if it
can be made complete with simple measures. Good administration includes guidance
to applicants and even if criteria can be stricter when dealing with firms rather than
consumers, at least the Agency should have the discretion to not reject an application
but seek to improve it.° Other than this, there are no reasons for specific comments
on the section — as in other areas, details will be set out in the rulebook, passed by the
Council with no outside approval, which is good. Potential challenges to legitimate ex-
pectations through changes in numbering (Article 98) do consider proportionality and
respect for economic consequences. Number portability is stipulated (Articles 67 and
99) so in general the Law includes modern telecommunications concepts. The different
fees and costs are to be determined by the Agency and it is essential that these are
reasonable and the way to determine them transparent.

The rulebook with details on the emergency number is to be made by the Minister for
Communications in cooperation with the Ministry of Security of Bosnia and Herzegov-
ina (Article 100 paragraph 7). The Agency should also be involved in this work, even if
it is legitimate that the Ministry has responsibility.

9. This should also apply to Article 110 on licences, paragraph 3.
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Management of the Radio Frequency Spectrum and Digital Radio and Television
(Part I, Chapter IX and X)

Chapter IX deals with the frequency spectrum. The Agency here shares the work with
the Ministry and the Council of Ministers (Article 104 paragraph 3). It is not unusual
in an international context that the international obligations vis-a-vis the International
Telecommunications Union (ITU) in this context are handled by the government rather
than the regulator, but there is also nothing preventing delegation to the regulator.
This section is somewhat unclear on the exact division of competencies — Article 103
appears to give full control to the Agency but Article 104 introduces a Decision by the
Council of Ministers without having explained this Decision. The calculation of fees is
also to be decided by the Council of Ministers (Article 108 paragraph 4). All other rules
are made by the Agency (see Article 106, 107 and 108). The overall impression is that
the division between the Council of Ministers decision (made on the suggestion of the
Ministry) and the competence of the Agency to make decisions is not clear. It may be
a good idea to add an Article at the start of the section where the respective roles are
clearly set out.

The formulation of Article 110 is odd as it refers to more detailed provisions which shall
be set forth in Article 106 of the Law. If referring to the same Law, such detail is already
set forth and a simple reference to the other Article can be made — otherwise to a
procedure under that Article to make rules. For Articles 111 to 113 it could be studied
whether there is some way to express the same content in a simpler fashion, as the
language in these Articles is particularly opaque.

Article 116 deals with military, police and similar use of frequencies. It is normal in
all countries that there are special rules on use of the radio frequency spectrum by
the military and such use is normally considered when the spectrum allocation plan is
made, with some of the spectrum reserved for military use. Such reservation should
be proportionate and the military should cooperate with the civilian authorities to the
greatest extent possible, to avoid interference. What may be more of a problem is
when the military or police or security forces use also additional parts of the frequency
spectrum. Such use may be necessary but if there is too much of it, it may undermine
the work of the Regulatory Agency. This is especially the case if the military and other
forces use the spectrum for uses that are not intrinsically linked with their core work
(the clearest example being when the military operates radio stations for its troops).
Article 116 is attempting a good balance between such different uses and situations,
with the difference between paragraphs 1 and 2 and this may be all that can be done
in this Law. Additionally the relevant forces should be obliged to coordinate with the
Agency to the extent possible and their obligation to submit reports must be properly
fulfilled. Such obligations need to be in other rules and their implementation properly
monitored by the relevant organs, as the content of Article 116 cannot really be en-
forced by the Agency itself.

Chapter X deals with digital radio and television. This section is surprisingly short and
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general for such an important issue. In addition, the first paragraph of Article 126 is
not normative but just descriptive. The second paragraph is difficult to understand and
although the third paragraph is good, this hardly gives an adequate regulatory frame-
work to digitalisation of broadcasting transmission. As mentioned above, audiovisual
media services are covered by other laws and as the delimitation of what is in one law
and what is in another is not totally clear, it is possible that more provisions are found
elsewhere. This is however not shown by this Law by any specific references. As the
transition to digital transmission has not been completed in BiH there are a number of
matters that need to be regulated and the question arises where these are regulated
and why so little of the detail is in this main Law on Electronic Communications.

Security and Integrity, Confidentiality and Data Retention (Part I, Chapter XI and XII)

Chapter XI deals with security and integrity and confidentiality of communications.
These provisions should be studied for their compatibility with data protection legisla-
tion. Coordination with the data protection commissioner is important, such coopera-
tion is foreseen in Article 128 paragraph 9. The two authorities will need to elaborate
a process for their cooperation so it is not deadlocked as the Law does not explain
how the cooperation — for example issuing of recommendations — shall take place. The
same applies to Article 129 paragraph 7, 8 and 9. It is to be hoped that the Agency and
the authority for data protection will be able to work out good rules jointly, including
for how their ongoing cooperation shall take place. In line with European standards,
the data protection commissioner (that should not be called an authority) shall be
independent from the governing structures and not be seen as a state agency but as
an oversight commission. This way, the regulatory agency — which is an independent
agency but still an agency of state authority - and the data protection commissioner
have different mandates and roles. It is important that the cooperation between them
does not diminish the role of any one of them. The bigger risk in this context would be
that the independent oversight role of the data protection commissioner is compro-
mised if its recommendations are to be harmonised with those of the Agency, so even
if cooperation is good and to be commended, it is important that both organs retain
their independence and can act also in case they cannot agree on a common action.

In Article 131 it is not clear what an end-user without the status of subscriber is, which
could be described in the definitions or made clearer in the text of the Article. This is
all the more so as this is one of the areas where the Minister and not the Agency issues
further rules.

Chapter XII deals with data retention and interception of communications. Some of the
provisions also under Chapter Xl deal with matters included in the general concept of
data retention.

Mostly the data retention rules appear in conformity with European standards like the
EU Data Retention Directive. This legislation is under constant debate in the EU so it
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is important to be alert to what changes may be introduced, as data retention is an
activity where there are risks of personal data protection breaches, while at the same
time the activity is seen as important for law enforcement and security. Proportionality
and a clear legal basis are essential for any measures in this respect. According to Eu-
ropean practice (case law from the European Court on Human Rights), data gathering
is a potential breach of data protection, not just the use of such data. Thus also the
retention must be examined from this perspective, even when made under the Law on
Intelligence and Security Agency as set out in Article 135 paragraph 1. Paragraph 4 of
Article 136, prohibiting revealing of the content, is very important. The data protection
authority has the supervision role, which is fine, provided that there are no obstacles
to this authority being given tasks under this Law.

Supervisory Inspection and Penalty Provisions (Part I, Chapter Xlll and XIV)

In Chapter Xlll the supervisory inspection to be performed by the Agency is regulated.
Here again the rulebook (mentioned in Article 139 paragraph 4 and adopted by the
Agency Council) is important as the tasks of the inspector need to be exercised in a rea-
sonable, proportional manner. The potential interference for operators through mea-
sures under Article 140 and 141 is large, so this must be applied with reason. The mea-
sures are however legitimate, if properly applied. It is reasonable that an appeal does
not prevent the execution of decisions (Article 142) as time may be of the essence,
but this further underlines the importance to apply the rules with great caution. In
Article 142, it would be better to use the word “may” as it should be up to the Council
to in some events also be able to decide on a postponement in case of appeal. As with
the Law in general, transitory provisions to continue the ongoing and well-established
work of the Agency so far are important.

Penalties are found in Chapter XIV. The wording in Article 143 is confusing as the first
paragraph talks about legal persons while paragraph 3 again mentions legal persons
but with different amounts of possible fines. The offences are, in any case, unlikely to
be committed by physical persons other than in the case they, as representatives of the
legal persons, have caused the offence, but this appears to be covered by paragraph 2.

The provisions on fines are good in that they stipulate a range of the applicable fine,
which allows for discretion and taking all relevant circumstances into account when
determining the fine. One potentially problematic matter from a basic legal principle
viewpoint (reflecting legal principles on predictability, legal certainty and proper stipu-
lation in law) is that some provisions set out fines for breaches of rules in the rulebooks
referred to in different places in the Law (some examples: Article 144, paragraph 1, h),
k) t) and so on). As these rulebooks are not yet in existence — at least the Law refers to
the task of adopting them, even if in practice many may already exist — penalties are
introduced for offenses against rules that do not yet exist. This is the wrong order in
which to adopt rules. It should either be done by a general allowing provision upon
which the rulebooks can set out sanctions or by restricting the formulation in Article
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144 to violations of the Law — even if in practice the exact extent and nature of the
violation will be determined also with the help of the various rulebooks.

Transitional Provisions (Part Ill)

The final part, Part Ill, of the Law contains the very important transitional provisions.
As there is a functioning Agency that has operated for many years, it is important that
nothing in this Law will disrupt this work. Although, mainly, the Law does provide in
a concise manner the needed rules to ensure that rules and decisions remain in force
until new ones have been adopted, the meaning of the harmonisation in Article 149
paragraph 2 on validity of licences and permits is not clear. Any requirement for oper-
ators to undertake something while they have a valid licence or permit should be at
a minimum, when the change is brought about not by their action but by a change in
the law.

The Law should set out that the mandate of the current Director remains valid until
a new one is appointed or otherwise make some other proclamation of who has the
duties of Director until the process of appointment under the new Law has been com-
pleted.

As it is difficult without going into detail of all secondary legal acts passed in the area to
see the difference between regulations mentioned in Articles and the Rules specifically
listed in Articles — combined with the cessation of effect of certain rules by the entry
into force of this Law, the comments on this must be of a more general nature. Regu-
lation such as the one for electronic communication, with a huge amount of technical
detail that requires very many additional rules (the so called rulebooks) to be effective
and properly implementable cannot be made in a very short period. To avoid disrup-
tion, rules and regulations in force should stay in force until replaced by new ones. A
period can be set for this, of not less than a year, but in any case the presumption must
be that existing rules stay in force. Anything else will severely disrupt the work of the
Agency and seriously harm the sector. Legally, by-laws can stay in force even if the law
upon which they were adopted has been replaced, for a limited time. It is not possible
to know if the list in Article 151 of instruments that stay in force is sufficient —a more
encompassing manner of stipulating this would have been better.
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ANALYSIS OF PROPOSED AMENDMENTS TO THE LAW OF GEORGIA “ON
BROADCASTING”

Commissioned by the Office of the OSCE Representative on Freedom of the
Media from Dr. Katrin Nyman Metcalf, Professor and Head of the Chair of Law and
Technology of Tallinn Law School, Tallinn University of Technology.

March 2013

Conclusions and Recommendations

The amendments proposed in the draft are generally improvements to the cur-
rent law, giving better guarantees for plurality by distributing the responsibility
for appointment of the Board of Trustees of the Public Broadcaster between
different instances and by stipulating clearer criteria for the Trustees.

The draft amendments include quite significant changes to the Board of Trust-
ees of the Georgian Public Broadcaster and although these are improvements
compared with the current law, it is important that the transition is done in an
orderly fashion. The draft amendments lack any transitional provisions, which is
the main deficiency of the proposed reform.

The amendments are not clear on the fact that not the entire Board of Trustees
of the Public Broadcaster shall be replaced at the same time and as mentioned,
because of the lack of transitional provisions, how and when the new Board will
replace the current one.

In some respects slightly more control of administrative matters in the Public
Broadcaster is given to the Board of Trustees rather than the General Director
and other managerial staff.

Some changes are made to how tasks and duties of the Board of Trustees and
the management are expressed, making such tasks and duties clearer.

The draft amendments provide detail on the appointment of the General Direc-
tor of the Public Broadcaster.

The draft amendments undertake the reorganisation of the broadcaster of the
autonomous Republic of Adjara to an autonomous part of the Georgian Public
Broadcaster, as mentioned as a general plan but without detail in the current
law.

The amendments ensure must-carry provisions that are generally in line with
international practice and where the main principles shall be established by
agreement between the parties but where the role of the regulator in enforcing
— if necessary — such agreements while not interfering excessively should be
made clearer.
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® International accounting standards are explicitly mentioned in the draft amend-
ments.

e Licensees will have greater obligations for financial transparency and the
amount of information to be provided by licensees is increased, which is posi-
tive as long as it does not get excessive and deter from the core activities.

® New (or clearer) proposed restrictions on public ownership of broadcasters,
which should contribute to making the mechanisms of actual control over
broadcasting clearer, although the provisions may need more stringent defini-
tions.

®*  The possibility of appeal of sanctions is made more explicit, which is good, as
it before was just covered by a general mention in relation to legal acts of the
regulatory body.

Executive summary

The draft amendments make a number of alterations to the Board of Trustees of the
Public Broadcaster of Georgia. These amendments are in most cases improvements
that provide for better possibilities for plurality, rather than the current major role for
the President in appointment of the Board of Trustees combined with a lack of clear
provisions on many details of the process or the qualifications of Trustees. However,
it is important that any transition to a new system is made in a gradual and orderly
fashion. What is needed and what is lacking at the moment is a transitional system
with provisions setting out how the change from one system to the other will be made.

The number of members of the Board of Trustees has been reduced from 15 to nine.
It is better to have a smaller Board as this can be more efficient. The new draft is less
clear on the fact that not all members should be changed at the same time. Previously
all candidates were selected by an open competition. Under the new proposals, three
will be selected by open competition managed by the Public Defender, three by the
Parliamentary majority and three by the rest of the Parliament (ensuring a role for the
minority). There are complex rules to ensure the proper process in Parliament, some
such rules could be in other forms of regulations than the law but the main principles
need to be in the law. The new proposed appointment process is more in line with
practice in Europe and other parts of the world. The criteria for the Trustees have
been made more specific. The dismissal procedure is amended to mirror the changed
appointment procedure.

Smaller amendments are suggested to the work of the Board of Trustees. Appointment
of a chairman and vice-chairman is made clearer and a possibility for removal intro-
duced as well as a list of (normal) tasks of the chairman. The provision on the functions
of the Board of Trustees is more elaborate but mainly contains the same things and
some additional ones, with the new version making special mention of editorial inde-
pendence.
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Concerning the General Director, criteria and a procedure for the appointment is set
out and the length of the mandate reduced as well as better oversight possibilities
included.

A large part of the proposed amendments deal with the public service broadcaster of
Adjara: to transform a previous state broadcaster to a public service one with a special
status as autonomous but part of the Public Broadcaster of Georgia. The provisions are
in line with best international practice.

Another key element in the amendments is the introduction of a must-carry
(must-transmit) obligation, based on agreement by the parties but with an obligation
to agree. The obligation is in line with international standards but the provisions lack
clarity for example on the role of the regulatory authority. The references to honest
negotiations may be hard to apply in practice.

Other changes, such as to the budget and audit as well as of licensing activities (mainly
regarding what documents shall be provided) are of a smaller nature. International
accounting standards are explicitly mentioned. The amendments intend to increase
transparency and are thus in line with a pluralistic media market. Restrictions are in-
troduced on public financing of broadcasting. Such restrictions can be positive but may
need more stringent definitions.

The right to appeal sanctions is made more explicit, with possibilities to demand dam-
ages.

Introduction

” on

The Law of Georgia “On Broadcasting (Georgian Legislative Bulletin, No.5,
18.01.2005, Article 19) was adopted in December 2005 and entered into force in 2005
(hereinafter referred to as “the Law” or “the Broadcasting Law”. A number of amend-
ments to this law have been proposed in early 2013 in different draft amending acts
(hereinafter collectively referred to as “the draft amendments” or “the amendments”).
There are explanatory notes attached to these draft amendments that are also used for
this analysis. The explanatory notes correctly analyse budgetary implications as well as
the relationship to EU and international law of the proposed amendments.

This analysis examines the draft amendments and analyses these from the viewpoint
of the commitments of the OSCE Office of the Representative of Freedom of the Media
as well as best international and European practice. The analysis is based on the legal
texts and not on an evaluation of practice or the interpretation and application of the
existing law. The analysis is based on the English translations of the Law as well as of
the amendments provided by the OSCE. The order of the provisions analysed is select-
ed based on what is seen as the most suitable to give a clear overview of the substance
of the various draft amendments.
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International standards

The basis for the analysis is the commitment of the OSCE to freedom of expression as
protected by international instruments like the Universal Declaration of Human Rights
to which OSCE Participating States have declared their commitment.! Article 19 of the
Universal Declaration says:

“Everyone has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and impart
information and ideas through any media and regardless of frontiers.”?

This right is further specified and made legally binding in Article 19 of the International
Covenant on Civil and Political Rights. The right is also expressed in Article 10 of the
European Declaration on Human Rights:

“1. Everyone has the right to freedom of expression. This right shall include free-
dom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers. This article shall not
prevent States from requiring the licensing of broadcasting, television or cinema
enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibil-
ities, may be subject to such formalities, conditions, restrictions or penalties as
are prescribed by law and are necessary in a democratic society, in the interests
of national security, territorial integrity or public safety, for the prevention of
disorder or crime, for the protection of health or morals, for the protection of
the reputation or rights of others, for preventing the disclosure of information
received in confidence, or for maintaining the authority and impartiality of the
judiciary.”

Georgia is a party to the instruments mentioned here and bound by these provisions,
something reinforced by its role as a participating State of the OSCE.

In the 1999 OSCE Charter for European Security the role of free and independent me-
dia an essential component of any democratic, free and open society was stressed.*
The Mandate of the OSCE Representative on Freedom of the Media, states:

1. For example in the Helsinki Final Act (1975), Part VII. The commitment to freedom of expression has been
reiterated by participating States for example in the Concluding Document of the Copenhagen Meeting of
the CSCE on the Human Dimension (1990) and later statements.

2. Resolution 217A (l1l) of the General Assembly of the United Nations, adopted on 10 December 1948. A/64,
page 39-42. See the full official text in English at: http://www.un.org/Overview/rights.html.

3. Convention for the Protection of Human Rights and Fundamental Freedoms , Rome 4.X1.1950. www.echr.
coe.int/NR/...DC13.../Convention_ENG.pdf

4. See point 26 of the Charter for European Security, adopted at the Istanbul Summit of the OSCE, 1999.
http://www.osce.org/documents/mcs/1999/11/17497_en.pdf
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“Based on OSCE principles and commitments, the OSCE Representative on Free-
dom of the Media will observe relevant media developments in all participating
States and will, on this basis, advocate and promote full compliance with OSCE
principles and commitments regarding free expression and free media. In this
respect he or she will assume an early-warning function. He or she will address
serious problems caused by, inter alia, obstruction of media activities and unfa-
vourable working conditions for journalists.”

As far as the issues affected by the proposed amendments to the law are concerned,
the main international standards of relevance relate to public broadcasting® and to
some extent also to regulatory agencies’. The Council of Europe has issued a number
of recommendations of relevance and although these are not legally binding, they do
provide important guidance on how freedom of expression shall be guaranteed in re-
ality. This includes the importance of an impartial public broadcaster and an indepen-
dent regulatory agency — both with the necessary conditions for their work provided
by the state.

The importance of transitional provisions

The draft amendments as specified below make a number of alterations to the gov-
erning structures of the Public Broadcaster of Georgia. These amendments are in most
cases improvements that provide for better possibilities for plurality, rather than the
current major role for the President in appointment of the Board of Trustees combined
with a lack of clear provisions on many details of the process or the qualifications of
Trustees. However, it is important that any transition to a new system is made in a
gradual and orderly fashion.

What is needed and what is lacking at the moment is a transitional system with pro-
visions setting out how the change from one system to the other will be made. As the
number of Trustees is reduced, there needs to be a system for undertaking this that
still preserves the possibility for the Board of working efficiently. New requirements
that may not be met by existing Trustees should normally only apply to new appointees
with the existing ones serving out their term or the major part of their term, although
a gradual phasing out of the existing Board will be necessary as the new one is to be
smaller.

5. Mandate of the OSCE Representative on Freedom of the Media, 1997, see Point 2. http://www.osce.org/
pc/40131

6. Recommendation Rec(2007)3 of the Committee of Ministers of the Council of Europe to member states on
the remit of public service media in the information society; Recommendation Rec(2003)9 of the Committee
of Ministers to member states on measures to promote the democratic and social contribution of digital
broadcasting (which apart from its specific subject matter, which is not of relevance to the discussion here,
re-emphasizes the important role of public broadcasting).

7. Council of Europe Recommendation Rec(2000)23 to member states on the independence and functions
of regulatory authorities for the broadcasting sector; Resolution 1636 (2008) of the Parliamentary Assembly
of the

Council of Europe and Declaration of the Committee of Ministers (26 March 2008) on the independence and
functions of regulatory authorities for the broadcasting sector.
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The main deficiency related to the proposed amendments is the absence of transi-
tional provisions governing the introduction of the new Board of Trustees. Even if the
amendments are an improvement on the existing Broadcasting Law there is a risk that
introduction of new criteria will be used to terminate the existing Board of Trustees in
a precipitated and unorganised manner, which would disrupt the work of the Broad-
caster.

The Board of Trustees of the Public Broadcaster of Georgia

One main aim of the draft amendments is to reform the Board of Trustees of the Pub-
lic Broadcaster and the manner in which it is appointed. The number of members of
the Board of Trustees has been reduced from 15 to nine in the draft amendments.
It is better to have a smaller Board as this can be more efficient, so this is a positive
suggestion. Previously all candidates were selected by an open competition. Under the
new proposals, three will be selected by open competition, three by the Parliamentary
majority and three by the rest of the Parliament —in practice that should mean mainly
the minority. The new proposed solution is more in line with practice in Europe and
other parts of the world, where it is very unusual to have a totally open appointment
process. Such a process where anyone can apply may be more open to manipulation
and abuse than one where there is a guarantee that different organs will be involved
in selecting candidates, especially if the selection from the totally open procedure is
handled by one person, the President, as in the current Georgian Broadcasting Law.

Another improvement in the draft amendments compared to the current law is that
the competition is to be organised by the Public Defender instead of the President.
It is better that such a competition is organised by a non-political body, for its inde-
pendence as well as the important perception of independence. Also, there is a com-
mission appointed by the Public Defender instead of as currently the President him-
self having the task to select among the candidates. In the proposed new system, the
Public Defender can appoint some of the Trustees rather than all being appointed by
Parliament. Such mixed systems are not unusual and can help ensure a de-politicized
process, provided of course that the Public Defender as an office is not politicized.

Both the current and the proposed new process include provisions to ensure transpar-
ency that are strengthened in the new process. The five day period in which the Public
Defender must appoint a candidate appears very short. Although it is good not to have
vacancies for a long period, the deadlines set must be practical. This is however a detail
and more related to the practical work organisation of the Public Defender than a point
of principle.

The criteria for the Trustees have been made more specific. Instead of just a general
requirement of public recognition and confidence, higher education and five year’s
work experience, the draft amendments require wide public acknowledgement and
confidence (which is more or less the same as before), a Master’s degree and ten years
of work experience including five years in journalism, human rights, finances or science
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and pedagogy. At least one of the persons appointed by the public defender must have
human rights experience. These new requirements are in line with international prac-
tice. However, it is important that such a change of requirements is not used to exclude
current members that may be very good even if they lack some such qualification. The
criteria should only be applied for the future, for new candidates, and not prevent ex-
isting ones from serving out their term or from being re-elected. This should be made
clear in transition provisions.

As for the procedure in Parliament to select those members that are within the compe-
tence of Parliament to appoint, many of the requirements are substantially the same
as those discussed above. In addition, there are special provisions to ensure that not
just the parliamentary majority is involved in the process. Such guarantees are posi-
tive. The process is quite complex or at least the way in which it is described in the draft
amendments is complex. Some of the detail of the process could be in another legal
form than in the law as such, in order to be more easily changeable. The level of detail
also makes the law hard to read and the legal form is not necessarily the best for such
detail — it is better to state the framework in the law in concise language and stipulate
clear rules delegating power to set out details in a regulation or other such document
that can be drafted in a different manner, more suitable to lots of operational detail. At
the same time, it is important that the main provisions are in the law so that the basic
functioning of the procedure with its guarantees of transparency and participation of
different factions is ensured.

The draft amendments are an improvement compared with the existing rules in that
instead of demanding only a certain majority in Parliament, the amendments stipulate
a role for other members of Parliament than those belonging to the majority. Such
explicit inclusion of the opposition is important in situations in which the ruling party
has a large majority, which otherwise would mean that they could dominate the ap-
pointment process. The draft amendments try to safeguard against this.

The dismissal procedure is altered mainly as a consequence of the different appoint-
ment procedure, to mirror the fact that the President no longer holds the role he has
under the current law in relation to appointment of Trustees. The criteria for possible
dismissal are largely the same and are in line with international standards, also the
fact that the dismissal is not too easy but requires formalities as well as a minimum
number of persons raising the matter. In Parliament a vote of three-fifths of members
is required for dismissal. In any case, dismissal can only be made based on the grounds
listed in the law, which are in line with international standards.® It does not appear as
if the draft amendments open up any possibility of arbitrary dismissal of trustees and
like in the current law, decisions are appealable in court. The possibility of a vote of no
confidence requires a two-thirds majority in Parliament.

8. The word used in the draft amendments “disabled” is less suitable than the work “incapable” used in the
law, but this is likely just a matter of translation. Disability may not make it impossible for a person to carry
out the duties and it must be clear that only such conditions that make the person incapable are reason for
dismissal.
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The new draft is less clear on the fact that not all members should be changed at the
same time. Such a rule is important so that the entire Board is not new at any one time.
However, it is possible that the effect will be achieved in any case, if the existing mem-
bers are replaced at different times, when their respective terms end, if these terms
are already running for different time periods. But in any case, it is better to state the
procedure for rotation clearly in the law. Apart from this note, the draft amendments
are clearer than the current law on how the procedure for appointment is handled.

The Board of Trustees according to the draft amendments shall meet once instead of
twice a month, Article 28. Once a month should be sufficient and the amendments re-
tain the possibility to call extra meetings. The accountability of the Public Broadcaster
is improved in that the draft amendments give a clear possibility to call any official of
the Public Broadcaster to the meeting to answer questions. As for the possibility to
attend of the officials own initiative, this is substantially unchanged.

As for appointment of a chairman and vice-chairman, also these rules are clearer in
the draft amendments, with a full majority of members needed (presumably what is
normally called a qualified majority) instead of just a majority, Article 29. The amend-
ments also provide for a possibility to remove the chairman, which is important and
the procedure is sufficiently thorough so as not to tempt to do this too lightly. In the
existing law nothing is said about possible removal. The draft amendments also set out
the (normal) tasks of the chairman.

In the amended Article 30 the provision on the functions of the Board of Trustees is
more elaborate but mainly contains the same things and some additional ones. The
new version makes special mention of editorial independence and is more elaborate
on the standards that reports shall contain. As for additional tasks given to the Board of
Trustees these include approving staffing lists and salaries and defining basic employ-
ment contract terms, albeit within a framework set out in the law. What this means in
practice is more control at the level of the Board of Trustees and less at the level of the
Director and other managerial staff. There should not be any risk with this, but there
may be a small danger that the Board of Trustees gets too involved in detail that the
managerial staff may have a better overview of. If the Board of Trustees functions well
and cooperates with the Director and other staff, there is no need to be too concerned
about this. Only in case of conflicts between the Board and managerial staff could this
lead to complicated negotiations — but in case of such a conflict that could happen also
under the current law. The draft amendments mention obligations of the Trustees.

The General Director of the Public Broadcaster of Georgia

Proposed amendments to Article 32 concerning the General Director set out a proce-
dure for the appointment, with detail on how the competition should be organised.
The existing law contains no such detail. The process should guarantee transparency
and there are deadlines for the various steps. The term of office is proposed to be five
years instead of the current six with a possible extension (without open competition)
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for another six years. In the existing law there are no qualification requirements for the
General Director. The amendments propose that “a candidate shall have wide public
acknowledgment and confidence, Master’s or Doctor’s academic degree and at least
10 years work experience, including at least 3 years — on managerial office and at least
5 years - in the field of journalism, human rights or finances-pedagogy”. These criteria
may be a bit too specific and largely the same qualifications could be asked for in a less
strict manner (allowing for equivalent competence acquired by different means), but
in general it is an improvement that there are some criteria set out. As for the limited
term, this is something that varies between countries so no international standard can
be stated. However, the existing possible 12 year period was quite long in an interna-
tional comparison, especially as the second term did not require a new competition.

In Article 32* on terms and conditions for removal of the General Director there is
a major improvement in the draft amendments. The existing law stipulates “If the
initiative of the members of the Board of Trustees to express no confidence to the
General Director is not voted for by the number of the members of the Board deter-
mined in Paragraph 3 of this article, it shall be impermissible to discuss the matter of
no confidence to the General Director for the next 6 years.” To thus effectively exclude
oversight by the Board is not in line with good administrative practice and the new
proposal of a period of three months in which no new initiative can be made is a major
improvement. ° Another clear improvement is that the draft amendments allow the
General Director to attend and submit his/her opinion, which is a basic principle of
good administration but does not exist under the current law.

Public Broadcaster budget and fee, audit

A small increase is suggested in the amount set aside for financing the Public Broad-
caster, of 0.15% rather than as now 0.12% of the previous year’s gross domestic prod-
uct (Article 33).

The Article on audit of the Public Broadcaster, Article 34, is also subject to proposed
changes. According to the draft changes the auditor shall be internationally recognised
and the audit shall take place once a year instead of at least once a year. The Board of
Trustees rather than the General Director, in agreement with the Board of Trustees,
shall appoint the auditor. There is most probably very little difference in practice as the
Board of Trustees can still consult with the General Director, but the new formulation is
better, as the appointment of the auditor is better done by a collegial body.

The Public Service Broadcaster of Adjara

A large part of the proposed amendments deal with the public service broadcaster of
Adjara. A new chapter is added to the law about this broadcaster. In the explanatory
note this is explained by underlining the principle that the country should have one

9. As the period of six years in which no new process can be started is so extreme, this reviewer wonders
if there may be a translation error and it should be six months. In any event, the draft amendments are an
improvement.
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public broadcaster and that it is unsuitable to have a State broadcaster. Within the
framework of the united public broadcaster the broadcaster of Adjara shall have an
independent status.

In the existing law (Article 76 point 19), there is a mention that the Adjara broadcaster
should be privatised and reorganised during a certain period (until the end of 2007). It
is not known by this reviewer what if any reorganisation has been undertaken sine the
entry into force of that law, but the new proposed amendments appear to be in line
with what is needed to transform a previous state broadcaster to a public service one.
There are a number of provisions on creating a board for this broadcaster, about its
mandate and so on. The provisions are in line with best international practice.

In the proposed amendments the Adjara broadcaster is given a special position as a
part of the Public Broadcaster of Georgia but with some autonomy. There is a proposed
change to Article 17 of the Law on frequencies for the Public Broadcaster. The only
substantive change suggested in the draft amendments is that the Public Broadcaster
is to have four instead of three channels, which is a lot for a small country. It is up to
each country to decide the number of channels but as there is cost involved and as also
the Public Broadcaster competes on different conditions than private broadcasters and
thus distorts the market, it is better to not have too many channels. At the same time,
the main reason for this change appears to be that the Public Broadcaster of Adjara is
specifically mentioned and guaranteed a frequency as well as a special status, so pre-
sumably there is actually no increase in channels but just a reorganisation as the Adjara
channel is now counted among the Public Broadcaster channels.

There are no clear models for the relationship between parts of public service broad-
casters in federal states or states where for other reasons there are separate branches
of a public service broadcaster, as such cases are solved differently in different coun-
tries, based on the nature of the federal system, tradition, different status of the parts
of the country or for other reasons. The suggested solution here, where the Adjara
broadcaster is linked to the Public Broadcaster of Georgia but has a large amount of
independence, appears to be an appropriate legislative solution. For example, Article
24 of the draft amendments provide that one member of the Board of Trustees of the
Public Broadcaster serves as the chairperson of the Board of Trustees of the Public
Broadcaster of the Autonomous Republic of Adjara. The budget of the Adjara broad-
caster is part of the budget of the Georgian Public Broadcaster with a guaranteed per-
centage for the Adjara broadcaster. The proposed solutions appear adequate to ensure
a united Public Broadcaster with some autonomy for a regional broadcaster.

The National Communications Commission of Georgia and licensing activities

Some small amendments are suggested to the tasks of the regulatory body, the Na-
tional Communications Commission of Georgia. There are also detailed changes to the
licensing procedure (Article 41), concerning what documentation should be submitted
on property relations. These amendments can be regarded as adjustments without
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entailing any substantial change.

Transmission of broadcasting via cable networks

The translation of the draft amendments uses the expression “transit of broadcast-
ing” which is not commonly used, but the meaning should be the same as transmis-
sion. In this respect new Articles are added to the law. The idea behind the suggested
amendments is that there should be a right to have broadcasting channels included
in the package offered to viewers in certain situations. Such provisions are common
in many countries and increase the availability of programming for the viewers which
evidently is positive from the diversity viewpoint. At the same time, it is important
that the legislator and the regulator both are vigilant about the content and extent of
such provisions, as they constitute interference in the freedom to conduct business of
the owners of transmission systems. Obligations should not be too far-reaching but be
proportional to the benefit achieved.

It is correct as it is suggested in the new Article 40! that the parties normally should
agree all details between themselves and conclude the necessary contracts, which
should be open to any interested parties to conclude. However, it is also important that
the regulator can step in and solve disputes or offer its good services to reach an agree-
ment, as the parties are normally not in an equal position and as they are under a legal
obligation to reach an agreement so it is not a wholly normal business transaction.

Article 40! contains two paragraphs numbered 4. In the paragraph numbered 5, the
possibility of transmitting broadcasts for free without the permission of the broadcast-
er is not clear. This may be a translation issue or a matter of unclear formulation. The
relationship between this right to transmit without any agreement and the need to
conclude agreements is not clear, whether the only difference is the question of pay-
ment or not. Generally the Article 40 is not well drafted and should be made clearer:
setting out what obligations the parties have, the basic principle that the details shall
be set out in an agreement between the parties and what intervention of the regulator
that is possible in case there is no agreement. Other detail can be in regulations or
other forms of secondary legislation.

The lettered points in paragraph 7 are a good attempt to describe what constitutes
honest and fair negotiation, but such matters are notoriously hard to set out in a law
and must remain mainly the discretion of the regulator. It is not wrong to have such
a list in the law, if it is a list of examples and not an exhaustive list — such clarification
should be added to the proposed amendment, through words like “including but not
limited to the following behaviour” before the enumeration or “any other behaviour
that jeopardizes the honest negotiations” at the end (or other words to such effect. In
any event, what is missing and needs to be added is the role of the regulator to moni-
tor and intervene if necessary.

In paragraph 9 of Article 40'the reference to copyright is confusing. It is not clear what
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“demanding protection for copyrights” means and why such mention is needed, what-
ever it exactly means. The copyright law applies in any event where it is relevant and
intellectual property rights in relation to broadcasts are usually held by a number of
persons. How this could be challenged by transmission is unclear, as the copyright leg-
islation presumably is sufficient to stipulate that all broadcasting must be in accordance
with intellectual property legislation. If it is seen to be needed to make a reference to
the copyright law in this law, a simple reference is better while leaving any question of
who can “demand copyright protection” to the copyright law.

Financing of broadcasting

A new Article 66 is proposed that prohibits administrative authorities, members of a
collegial administrative authorities or public servants from financing broadcaster, from
buying its services or financing or co-financing programmes. Exceptions are made in
the second and third paragraphs for social advertisements and non-political informa-
tion important for the society and for information related to elections. This proposed
new Article suffers from two defects: the definition of who is thus prohibited from
financing broadcasting is not clear, as the notion of public servant can be very wide. If
the definition is found in legislation (like a public service law) a proper reference needs
to be made to such a law. It is also not known if in Georgian the notion “administrative
authorities” is unequivocal. The other defect is that the existing Articles 65 and 66 on
social advertising and pre-election advertising appear to remain unchanged but the
relationship between these articles and the new Article 66 is not explained. Article 67
on sponsoring has been amended but only as far as formulation is concerned, with a
very small amendment in substance.

As for the content of the Article 66 — the ban as such — provided it is strictly defined, it
is in line with international practice, as many countries ban public financing of broad-
casting apart from the special case of public service broadcasters. It is however a mat-
ter of choice as countries with a free media and rule of law may also have public,
municipal or other, broadcasting stations and/or programmes. Provided there is full
transparency and provided such channels are not used for political influencing, there
is no inherent reason to ban this but equally, there is no need to allow such public sta-
tions. From the viewpoint of free and independent media, it is important that there is
no hidden political influence of media or distortion of the market.

Accountability and sanctions

In Article 70 on accountability a reference is made to international accounting stan-
dards. The requirement of what exactly a licence holder must submit has been strength-
ened and in addition to submitting the material to the Commission, information must
be published on the web-site. Two new paragraphs are proposed that ask for asset and
liability as well as investment information to be given to the Commission as well as
reports on broadcasting time, advertising etc. Reports must also be available on-line.
As the current Article 70 is quite brief on what exactly the licence holders must submit,
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it is not clear exactly how much more is now asked from them, but clearly there is an
increase in the amount of information that must be given as well as the frequency with
which it shall be given.

On this matter a balance needs to be found that allows the regulator to have sufficient
information to evaluate that the licence holder meet the conditions in the law and li-
cence, while not being too burdensome for the licence holder so that they cannot carry
out their core work and may be deterred from applying for a licence. Such information
that is asked for in the proposed new paragraphs should be available to the licence
holders and there should be no problem to provide it, but a fair determination by the
regulator of what exactly should be submitted and in what form is still needed. This
should fit with the proposed additions.

In Article 71 on sanctions the amendment suggested is that in a possible warning the
regulator (the commission) will give a time for corrections to be made. A new para-
graph is added to Article 71 with the very important improvement that it provides a
possibility to appeal sanctions to a court the administrative code of procedure of Geor-
gia. The license holder shall be authorized to demand compensation for damages for
unreasonable suspension or unreasonable invalidation of the licence. In the existing
law only a very general statement on legal acts of the Commission being appealable
was included (Article 8), which remains unchanged after the proposed amendments. A
possibility of appeal is very important and a core element of the rule of law. However,
it is not necessarily so that also warnings must be appealable, as this could be seen as
not being so intrusive that it falls under such matters that according to Article 6 of the
European Convention on Human Rights needs to have an appeal possibility. In case of
compensation, having such a possibility is positive, but the courts must exercise discre-
tion and restraint when deciding if to award such damages, so as not to interfere with
the legitimate work of the regulatory organ. Only if this body has really abused its role
and not acted responsibly and this really has led to a loss for the licence holder, should
there be a case for damages.
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LEGAL ANALYSIS OF LAW NO. 925 OF 17 OCTOBER 2013 CONCERNING
THE DEFAMATION LEGISLATION IN ITALY

Commissioned by the Office of the OSCE Representative on Freedom of the
Media from Boyko Boev, Senior Legal Officer, ARTICLE 19 Global Campaign For Free
Expression

November 2013

Executive Summary

This Comment analyses the Law No. 925 (Defamation Law) of Italy currently tabled
for review by the Senate for its compliance with international freedom of expression
standards. The law was adopted by the Chamber of Deputies on 17 October 2013 in-
troduces amendments to the Criminal Code and the Law No. 47 of 8 February 1948
(Press Act) as well as to the Civil Code of Procedure. The changes relate to online news-
papers and radio and television news and current affairs programmes, the criminal
liability for defamation, the media liability for defamation and the right of protection
of journalistic sources.

The Defamation Law can be lauded for a number of changes which will have a positive
impact on freedom of expression and media freedom in Italy. These include:

e  the abolishment of prison sanctions for insult and defamation;

e the abolishment of the higher level of responsibility for defamation of public
figures; and

At the same time some aspects of the Defamation Law are not favourable to freedom
of expression; these include:

e the retention of criminal liability for insult and defamation,

e the excessive fines, the prohibition from exercising the profession of journalist,
e the long limitation period for filing a civil action for damages, and

e  the criteria for determination of compensation awards for defamation.

The Defamation Law fails to deal with other problematic provisions of the Criminal
Code such the criminal liability for insult of the President, for defamation of the Repub-
lic, the constitutional institutions, armed forces, and the Italian nation.
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Summary of recommendations

1.

The Senate should consider carefully the calls and arguments of international
bodies for decriminalization of defamation and abolish criminal defamation in
its entirety. If criminal defamation is retained the fines for defamation should
be reduced and the set minimum should be removed.

The prohibition of journalists from exercising their profession should be abol-
ished as it is incompatible with international standards.

The period for filing a defamation suit should be no more than one year from
the date of publication.

The Defamation Law should set out that the overriding goal of providing a rem-
edy for defamatory statements is be to redress the harm done to the reputa-
tion of the plaintiff, not to punish those responsible for the dissemination of
the statement.

A ceiling of the compensation awards should be fixed.

The criminal liability for insult of the President, and defamation of the Repub-
lic, the constitutional institutions, armed forces and the Italian nation should
be repealed.

The defences of truth, expression of opinion, reasonable publication in public
interest and reporting official sources should be explicitly recognised by law.

A timeframe for civil defamation proceedings must be set out.

A procedural mechanism should be set up to strike out claims for defamation
early on in the civil proceedings unless the plaintiff can show some probability
of success.

Table of contents
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International standards relating to freedom of expression and defamation

A.
B.
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Criminal defamation under international law
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Analysis of the Defamation Law

A.
B.

Positive aspects
Negative aspects
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Introduction

The present comment was prepared by Boyko Boev, Senior Legal Officer at ARTICLE
19,! at the request of the Office of the OSCE Representative on Freedom of the Media.

The comment analyses the Law No. 925 (Defamation Law) of Italy currently tabled
for review by the Senate for its compliance with international freedom of expression
standards. The law was adopted by the Chamber of Deputies on 17 October 2013 and
introduces amendments to the Criminal Code and the Law No. 47 of 8 February 1948
(hereinafter Press Law) as well as to the Civil Code of Procedure. The changes relate
to online newspapers and radio and television news and current affairs programmes,
the criminal liability for defamation, the media liability for defamation and the right of
protection of journalistic sources. In accordance with the legislative process in Italy, the
Defamation Law awaits a final reading and vote by the Senate.

The reform of the defamation legislation in Italy has been prompted by recommenda-
tions of international bodies. The Recommendation 1814 (2007) of the Parliamentary
Assembly called on the Council of Ministers “to urge all member states to review their
defamation laws and, where necessary, make amendments in order to bring them into
line with the case-law of the European Court of Human Rights, with a view to removing
any risk of abuse or unjustified prosecutions.”?

Furthermore, several international bodies called specifically on the Italian Government
to bring its defamation legislation in compliance with international standards. In 2006,
the UN Human Rights Committee recommended to the Government to abolish impris-
onment for defamation.? In 2013 the OSCE Representative on Freedom of the Media
called for decriminalization of defamation in Italy.* Similar calls were made by ARTICLE
19° and the International Press Institute.®

1. Established in 1988, ARTICLE 19 advocates for the development of progressive standards on freedom of
expression and access to information at the international level, and their implementation in domestic legal
systems. It has produced a number of standard—setting publications which outline international and com-
parative law and best practice in areas such as defamation law, access to information and broadcast regula-
tion. ARTICLE 19’s Defining Defamation: Principles on Freedom of Expression and Protection of Reputations
(London: ARTICLE 19, 2000) have attained significant international endorsement, including that of the three
official mandates on freedom of expression, the UN Special Rapporteur on Freedom of Opinion and Expres-
sion, the OSCE Representative on Freedom of the Media and the OAS Special Rapporteur on Freedom of
Expression (see their Joint Declaration of 30 November 2000) .

2. Recommendation 1814 (2007) Towards decriminalisation of defamation, adopted on 4 October 2007
(34th Sitting).

3. Concluding Observations of the Human Rights Committee: Italy, adopted on 24 April 2006, CCPR/C/ITA/
CO/5, para. 19

4. OSCE media freedom representative deplores Italian criminal defamation ruling, urges law reform, 27
September 2012; available at http://www.osce.org/fom/94351.

5. ARTICLE 19, Italy: Criminal defamation legislation must be repealed, 7 September 2011; available at http://
www.article19.org/resources.php/resource/2721/en/italy:-criminal-defamation-legislation-must-be-re-
pealed.

6. Steven Ellis, Italian journalist imprisoned for libel, IPI condemns detention, urges lawmakers to decrimi-
nalise defamation, October 2013.
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The review of the defamation legislation was prompted by several recent defamation
cases in which journalists and editors received prison sentences:

J In 2010, journalist Gianluigi Guarino served 43 days in prison for criminal def-
amation before his prison sentence was reduced and he was subsequently re-
leased.”

. In May 2011, the Court of Chieti sentenced the journalists, Walter Nerone and
Claudio Lattanzio to one-year imprisonment for defamation.

e  Atthe same trial Luigi Vicinanza, a former director of the newspaper il Centro di
Pescara was convicted to 8-month imprisonment.®

. In September 2012 the Supreme Court of Cassation upheld the 14-month pris-
on sentence for criminal libel against Alessandro Sallusti, editor of the newspa-
per Il Giornale.®

J In May 2013 a prison sentences for defamation were given to the journalists
Giorgio Mule, Andrew Marcenaro and Riccardo Arena.

J In October 2013 an order was issued for the execution of the two-year prison
sentence of Francesco Gangemi, a 79-year-old editor of monthly magazine The
Debate.*

In several recent defamation cases the European Court of Human Rights (the Europe-
an Court) found Italy in violation of Article 10 of the European Convention of Human
Rights (the ECHR). Namely:

. In the case of Ormanni v. Italy, the European Court found that the criminal fine
of 1,032 Euro and the award of 12,911 Euro which the applicant, a journalist
and director of the weekly magazine Oggi was sentenced to pay, were dispro-
portionate and violated Article 10.*2

. In the case of Belpietro v. Italy,’* concerning the complaint of an editor of the
national daily newspaper Il Giornale against his suspended four-month prison
term for defamation, the European Court held that the sanction of imprison-
ment and the high award of damages (in total 110,000 Euro) were dispropor-
tionate.

7. Steven Ellis, Media Freedom in Italy: The Criminal Defamation Case, 1 May 2013 http://www.fairobserver.
com/article/media-freedom-italy-criminal-defamation-case

8. ARTICLE 19 Italy: Criminal defamation legislation must be repealed, 7 September 2011 http://www.ar-
ticle19.org/resources.php/resource/2721/en/italy:-criminal-defamation-legislation-must-be-repealed#st-
hash.0tgjDCOF.dpuf

9. OSCE media freedom representative deplores Italian criminal defamation ruling, urges law reform, 27
September 2012, http://www.osce.org/fom/94351

10. ARTICLE 19, Italy: Urgent need to reform defamation laws, 25 June 2013; available at http://www.arti-
cle19.org/resources.php/resource/37122/en/italy:-urgent-need-to-reform-defamation-laws.

11. The sentence stems from a string of eight libel convictions that Gangemi, a journalist since 1983, accu-
mulated in Calabria and Sicily in the last seven years. See Steven Ellis, Italian journalist imprisoned for libel,
IPI condemns detention, urges lawmakers to decriminalise defamation, op.cit.

12. Ormanni v. Italy, Application no. 30278/04, Judgement of 17 June 2007.

13. Belpietro v. Italy, Application No. 43612/10, Judgement of 24 September 2013.
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. In the case of Riolo v Italy,** the European Court concluded that the compensa-
tion award (approximately EUR 36,151 in respect of non-pecuniary damage plus
legal fees) which an author of a newspaper article was ordered to pay, amount-
ed to disproportionate interference with his right to freedom of expression and
was not necessary in a democratic society.

The structure of the comment is guided by tasks formulated by the Office of the OSCE
Representative on Freedom of the Media. These include to comment on the current
version of the Defamation Law by comparing provisions against international media
standards and OSCE commitments; to indicate provisions which are incompatible with
the principles of freedom of expression and media; and to provide recommendation
on how to bring the legislation in line with above mentioned standards.

The Comment first outlines the international standards with respect to the right to
freedom of expression and defamation. These standards are defined in international
human right treaties and in other international instruments authored by the United
Nations, the OSCE, and the Council of Europe. Part Il contains an analysis of the Defa-
mation Law’s compliance with these standards, specifically the right of reply and recti-
fication, the changes to criminal defamation and the media liability for defamation and
the protection of journalistic sources.

The Comment lists the positive aspects of the Defamation Law and elaborates on the
negative ones, with a view of formulating recommendations for the review.

International standards relating to freedom of expression and defamation
A. The right to freedom of expression

Article 10 of the ECHR provides: 1. Everyone has the right to freedom of expression.
This right shall include freedom to hold opinions and to receive and impart informa-
tion and ideas without interference by public authority and regardless of frontiers. This
Article shall not prevent states from requiring the licensing of broadcasting, television
or cinema enterprises.

The guarantee of freedom of expression applies to all forms of expression, not only
those which fit in with majority viewpoints and perspectives. The European Court of
Human Rights has repeatedly stated: Freedom of expression . . . is applicable not only
to ‘information’ or ‘ideas’ that are favourably received or regarded as inoffensive or as
a matter of indifference, but also to those that offend, shock or disturb the State or any
sector of the population. Such are the demands of pluralism, tolerance and broadmin-
dedness without which there is no ‘democratic society’.’

14. Riolo v Italy, Application No. 42211/07,Judgment of 17 July 2008
15. Handyside v. United Kingdom, Application No. 5493/72, Judgment of 7 December 1976, para. 49.
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In the Document of the Copenhagen Meeting of the Conference on the Human Dimen-
sion of the CSCE'® the OSCE participating states reaffirmed that:[E]Jveryone will have
the right to freedom of expression.... This right will include freedom to hold opinions
and to receive and impart information and ideas without interference by public author-
ity and regardless of frontiers. The exercise of this right may be subject only to such
restrictions as are prescribed by law and are consistent with international standards.”

B. Restrictions on the right to freedom of expression

The right to freedom of expression is not absolute. Both international law and most
national constitutions recognize that freedom of expression may be restricted. How-
ever, any limitations must remain within strictly defined parameters. Article 10(2) of
the ECHR lays down the benchmark, stating: The exercise of these freedomes, since it
carries with it duties and responsibilities, may be subject to such formalities, condi-
tions, restrictions or penalties as are prescribed by law and are necessary in a demo-
cratic society, in the interests of national security, territorial integrity or public safety,
for the prevention of disorder or crime, for the protection of health or morals, for the
protection of the reputation or rights of others, for preventing the disclosure of infor-
mation received in confidence, or for maintaining the authority and impartiality of the
judiciary.

This article envisages restrictions on freedom of expression but only where they meet
a strict three-part test.’® The jurisprudence of the European Court makes it clear that
this test presents a high standard which any interference must overcome, because of
the fundamental importance of freedom of expression in a democratic society. The
European Court has repeatedly stated: Freedom of expression, as enshrined in Article
10, is subject to a number of exceptions which, however, must be narrowly interpreted
and the necessity for any restrictions must be convincingly established.*

Hence, any restriction on the right to freedom of expression must meet “the three part
test”:

. First, the interference must be provided for by law. The European Court has
stated that this requirement will be fulfilled only where the law is accessible
and “formulated with sufficient precision to enable the citizen to regulate his
conduct.”

. Second, the interference must pursue a legitimate aim. The lists of aims at Ar-
ticle 10(2) of the ECHR and Article 19(3) of the ICCPR are exclusive in the sense
that no other aims are considered to be legitimate grounds for restricting free-
dom of expression. The listed aims include the protection of national security,
prevention of disorder and the rights of others.

16. Copenhagen Meeting of the Conference on the Human Dimension of the CSCE, June 1990.

17. Ibid., para. 9.1

18. The Sunday Times v. UK, Application No. 6538/7426 Judgment of April 1979, para. 49.

19. See, e.g., Thorgeirson v. Iceland, Application No. 13778/88, Judgment of 25 June 1992, para. 63.
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e Third, the restriction must be necessary to secure one of those aims. The word
“necessary” means that there must be a “pressing social need” for the restric-
tion. The reasons given by the State to justify the restriction must be “relevant
and sufficient” and the restriction must be proportionate to the aim pursued.?

C. Freedom of expression, media and public interest debate

The guarantees of freedom of expression apply particularly to the media. The Euro-
pean Court has consistently emphasised “the pre-eminent role of the press in a State
governed by the rule of law.”?* Hence they receive particularly strong protection under
Article 10 of the ECHR. The Court has further stated: Freedom of the press affords the
public one of the best means of discovering and forming an opinion of the ideas and
attitudes of their political leaders. In particular, it gives politicians the opportunity to
reflect and comment on the preoccupations of public opinion; it thus enables every-
one to participate in the free political debate which is at the very core of the concept
of a democratic society.?

Along with the right of the media to impart information, Article 10 of the ECHR pro-
tects the right to hold opinions and to receive information.?®* Therefore when consid-
ering restrictions on freedom of expression the legislators and courts must take into
account the right of both the speakers and the audience.

In the Charter for European Security (1999),%* the OSCE participating states stated: We
reaffirm the importance of independent media and the free flow of information as
well as the public’s access to information. We commit ourselves to take all necessary
steps to ensure the basic conditions for free and independent media and unimpeded
trans-boarder and intra-State flow of information, which we consider to be an essential
component of any democratic, free and open society.?®

The European Court gives the strongest protection to political debates on all matters
of general public interest. States have a limited margin of appreciation regarding in this
context and all exceptions to freedom of expression should be interpreted narrowly.?

D. Criminal defamation under international law

There is an international consensus that criminal defamation is unnecessary for protec-
tion of reputation and must be abolish in view of its chilling effect on free expression.
In General Comment No. 34 concerning Article 19 of the International Covenant on
Civil and Political Rights (ICCPR), the UN Human Rights Committee stated: States par-

20. Lingens v. Austria, Application No. 9815/82, Judgment of 8 July 1986, paras. 39-40

21. Thorgeirson v. Iceland, op.cit., para. 63.

22. Castells v. Spain, Application No. 11798/85, Judgment of 23 April 1992, para. 43.

23. Sunday Times v. the United Kingdom, Application No. 6538/74, Judgment of 26 April 1979, para. 65

24. Charter for European Security, adopted at the OSCE Istanbul Summit, November 1999.

25. Ibid., para. 26.

26. Lopes Gomes da Silva v. Portugal, Application No. 37698/97, Judgment of 28 September 2000, para. 30
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ties should consider the decriminalization of defamation and, in any case, the applica-
tion of the criminal law should only be countenanced in the most serious of cases and
imprisonment is never an appropriate penalty.?’

The three special international mandates for promoting freedom of expression — the
UN Special Rapporteur, the OSCE Representative on Freedom of the Media and the
OAS Special Rapporteur on Freedom of Expression — have met each year since 1999
and each year they issue a joint Declaration addressing various freedom of expression
issues. In their Joint Declarations of November 1999, and again in December 2002,
they called on States to repeal their criminal defamation laws. The 2002 statement
read: Criminal defamation is not a justifiable restriction on freedom of expression; all
criminal defamation laws should be abolished and replaced, where necessary, with ap-
propriate civil defamation laws.?®

The Parliamentary Assembly of the OSCE has repeatedly called on participating states
to “repeal laws which provide criminal penalties for the defamation of public figures, or
which penalise the defamation of the State, State organs or public officials as such”.?®

In 2007 the Parliamentary Assembly of Council of Europe invited states to repeal or
amend criminal defamation provisions.* The Council of Europe Commissioner for Hu-
man Rights also stated that defamation should be decriminalized and that unreason-
ably high awards should be avoided in civil cases relating to the media.?!

A 2012 study on defamation legislation the Council of Europe member states estab-
lished that while there are still countries where defamation continues to be a criminal
offence, there is “a clear trend towards abolition of sentences restricting freedom of
expression and a lightening of the sentences in general”.32 14 OSCE participating States
have partially or fully decriminalized defamation: Armenia, Bosnia and Herzegovina,
Cyprus, Estonia, Georgia, Ireland, Kyrgyzstan, Moldova, Montenegro, Romania, Tajiki-
stan, Ukraine, the United Kingdom and the United States.

The European Court, however, has never ruled out criminal defamation, and there
are a small number of cases in which it has allowed criminal defamation convictions,
but it clearly recognizes that there are serious problems with criminal defamation. It
has frequently reiterated the following statement, including in defamation cases:[T]
he dominant position which the Government occupies makes it necessary for it to

27.General Comment No. 34, adopted on 29 June 2011, CCPR/C/GC/34

28. Joint Declaration of 10 December 2002.

29. Warsaw Declaration, 1997; Bucharest Declaration, 2000; Paris Declaration, 2001.

30. Recommendation 1814 (2007) and Resolution 1577 (2007) of the Parliamentary Assembly “Towards
decriminalisation of defamation”. See also Recommendations 1506(2001) and 1589 (2003) of the Parlia-
mentary Assembly

31. T Hammarberg, Human Rights and a changing media landscape, Council of Europe, 2011.

32. Study on the alignment of laws and practices concerning defamation with the relevant case-law of the
European Court of Human Rights on freedom of expression, particularly with regard to the principle of pro-
portionality, Council of Europe, Information Society Department, CDMSI(2012)Misc 11Rev.
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display restraint in resorting to criminal proceedings, particularly where other means
are available for replying to the unjustified attacks and criticisms of its adversaries or
the media.*®

There is a univocal consensus that imprisonment is disproportionate sanction for defa-
mation and violates the right to freedom of expression. The UN Human Rights Com-
mittee has repeatedly expressed concern, in the context of its consideration of regular
country reports, about the possibility of custodial sanctions for defamation.?* The UN
Special Rapporteurs on the Right to Freedom of Opinion and Expression repeatedly
stated in their annual reports that “penal sanctions, in particular imprisonment, should
never be applied.”* The Parliamentary Assembly of Council of Europe also invited
states to ensure that in the future defamatory acts will no longer be punishable by
imprisonment.3®

The European Court has repeatedly criticised the imposition of criminal sanctions
for defamation holding that a sanction of criminal nature has in itself a chilling ef-
fect® In Cumpdnd and Mazdre v. Romania, it found a violation of Article 10 because it
concluded that the imposition of prison sentences and/or a prohibition on exercising
the profession may inhibit journalists from reporting on matters of general interest.®
The Court stated: Although sentencing is in principle a matter for the national courts,
the Court considers that the imposition of a prison sentence for a press offence will
be compatible with journalists’ freedom of expression as guaranteed by Article 10 of
the Convention only in exceptional circumstances, notably where other fundamental
rights have been seriously impaired, as, for example, in the case of hate speech or
incitement to violence.*®

E. The European Court’s approach to defamation cases

When examining defamation cases the European Court follows a particular a particular
method developed by it. It takes in account the following elements:

. Impact on the measures on the author: The European Court gives a higher
level of freedom of expression to the mass media due to their vital role as a
“public watchdog” in a democratic society. It also limits the margin of appreci-

33. Castells v. Spain, op.cit., para 46.

34. For example in relation to Iceland and Jordan (1994), Tunisia and Morocco (1995), Mauritius (1996), Iraq
(1997), Zimbabwe (1998), and Cameroon, Mexico, Morocco, Norway and Romania (1999), Italy (2006) and
Former Yugoslav Republic of Macedonia (2008)

35. Promotion and protection of the right to freedom of opinion and expression, UN Doc. E/CN.4/1999/64,
29 January 1999, para. 28.

36. Recommendation 1814 (2007) and Resolution 1577 (2007) of the Parliamentary Assembly “Towards
decriminalisation of defamation”. See also Recommendations 1506(2001) and 1589 (2003) of the Parlia-
mentary Assembly.

37. Cump@nd and Mazére v. Romania, Application No. 33348/96 Judgment of 17 December 2004, para. 114;
Belpietro v. Italy, ibid. 13, para. 61

38. Ibid. para. 96. See also Mahmudov v Azerbaijan, Application No 35877/04, Judgment of 18 December
2008, paras 37, 49.

39. Ibid.
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ation given to the national authorities when the freedom of expression is being
exercised by NGOs,* authors of history books,** and researchers.*? If the defa-
mation cases are launched against these authors the European Court carefully
scrutinizes the impact of the measures in defamation cases by referring to the
“chilling effect” that would result from them on the exercise of freedom of ex-
pression.*

. Persons targeted by the statements: In defamation cases, the European Court
weighs the protection of one’s reputation against the wider public interest in
securing a robust public interest debates. For this purpose it distinguishes be-
tween several categories of plaintiffs and establishes the limits of acceptable
criticism against them. Politicians, public figures, and heads of states are re-
quired to demonstrate a greater degree of tolerance to criticism than ordinary
citizens.*

e  Content, tone and form of the statement: The European Court considers the
content, tone and form of the statement. In view of the protection provided
even to insulting speech under Article 10, it has allowed the use of terms such
as “idiot,” “Nazi” and “fascist” in the context of a public debate as a response
to statements of others.* It also recognizes the specific nature of satirical and
other forms of expression and the need to protect them.*

e  Good faith and responsibility: The European Court examines whether persons
and in particular journalists have not acted in good faith and exercised due dil-
igence in order to provide accurate and reliable information. It has held that
journalists must act in accordance with the ethics of journalism.*” It has found a
failure to exhibit good faith when an applicant either had not attempted to ver-
ify the reliability of her sources or was not able to substantiate her defamatory
statements of providing proof or at least a sufficient factual basis.*®

e  Type and severity of the sanctions for defamation: The European Court takes
into consideration the nature and severity of the penalties imposed for defama-
tion are factors as factors when assessing the proportionality of an interference
with the freedom of expression.* Disproportionately large awards can lead to a
violation of Article 10.%° It has underlined that people and in particular journal-
ists should not be dissuaded from expressing their opinion on matters of public

40. Vides Aizsardz las Klub v Latvia, Application No. 57829/00, Judgment of 27 May 2004, para. 42

41. Chauvy v France, Application 64915/01, Judgment of 29 June 2004

42. Riolo v Italy, op.cit., para. 63

43. Nikula v Finland, Application No. 31611/96, 21 March 2002

44, Lingens v Austria, Application No. 9815/82, Judgment of 8 July 1986, paras. 41-42.

45, Scharsach v Austria, 39394/98 Judgment of 13 November 2003, Gavrilovici v Moldova, Application No.
25464/05, para. 58, Judgement of 15 December 2009.

46. Eon v France, Application no. 26118/10, Judgment of 14 March 2013

47. Pedersen V Denmark, Application No. 49017/99, para. 78, 17 December 2004, para. 78

48. Europapress Houlding D.0.0. v Croatia, Application No 25333/06, Judgment of 22 October 2009, paras.
66-68, Mahmudov v. Azerbaijan, op.cit., para. 44

49. Tammer v. Estonia, Application No. 41205/98, Judgment of 6 February 2001, para. 69.

50. Tolstoy Miloslavsky v. United Kingdom, Application No. 18139/91 ), Judgemnt of 13 July 1995.
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interest for fear of criminal and other sanctions and has held that dispropor-
tionate damage awards have a “chilling effect” on freedom of expression and
amount to a violation of Article 10.3!

The European Court has recognized the following defences for persons liable for def-
amation:

e Truth: The European Court has held that journalists should be “able to rely on
a defence of justification — that is to say proving the truth of the allegation — to
escape criminal liability.”>?

. Expression of opinion: The European Court distinguishes between statements
of facts and value judgments (opinions). The first require proof of veracity by
the applicant, while the truth of the second is not susceptible of proof. Never-
theless, value judgments should be founded on sufficient factual basis.>?

. Reasonable publication in public interest: the European Court recognizes that
journalists who have acted reasonably and had dealt with matters of public in-
terest should not be punished even if the truth of the factual statements cannot
be proved in court.>* Conversely, when the expression has no bearing on debate
of public interest but only serves to attack individuals on a personal level, the
protection of the expression decreases.

e  Reporting official sources: The European Court has held that “the press should
normally be entitled, when contributing to public debate on matters of legiti-
mate concern, to rely on the content of official reports without having to under-
take independent research”.%

Analysis of the Defamation Law
A. Positive aspects

The Defamation Law can be lauded for the following changes which will have a positive
impact on freedom of expression and media freedom in Italy:

. It abolishes prison sanctions for insult and defamation: The Defamation Law
introduces changes to Articles 594 and 595 of Criminal Code, replacing the pris-
on sanctions for insult and defamation with fines. The Law also removes the
prison sanction from Article 13 of the Press Law which applies to defamation
committed the press. The abolishment of the prison sentence is in line with

51. Mirro Group Newspapers Limited v. the United Kingdom, Application No. 39401/04 , Judgment of 18
January.2011, para. 201

52. Colombani and others v. France (2002), para. 66

53. Feldek v. Slovakia, Application No. 29032/95, Judgment of 12 July 2001, paras. 75-76; Flux v Moldova
(no.1), Application no. 28702/03 Judgment of 20 November 2007.

54. Alithia v Cyprus, Application No. 17550/03, Judgment of 22 May 2008, paras. 49 - 51

55. Colombani and others v. France, Application No. 51279/99, Judgment of 25 June 2002, para. 65
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international standards and will end the nefarious practice of sentencing jour-
nalists to prison for defamation.

e It includes measures against malicious complainants: The Defamation Law
amends Article 427 of the Code of Criminal Procedure by giving powers to the
court to fine plaintiffs in defamation cases to pay a sum of 1,000 to 10,000
Euros if they have abused the criminal process by launching unsubstantiated
complaints for defamation. This change is positive as it aims at preventing the
abusive recourse to court proceedings to stifle media criticism.

. It allows for media who have published a reply or rectification, in accordance
with the legal requirement thereof, to be absolved from criminal sanctions.
The new Article 13, paragraph 3 of the Press Law states that the perpetrator
of defamation or the person in charge of the newspaper shall not be liable to
a penalty if they arrange for the publication of statements or rectifications. Ac-
cording to Article 13, paragraph 4 when deciding on the liability of penalty the
court must consider only if the reply or rectification comply with the legal re-
quirements. This change is positive because it protects the media against crim-
inal sanctions.

e Journalists are absolved from responsibility if the director of the newspaper
has failed to publish a denial or correction: The Defamation Law introduces a
new paragraph in Article 8 of the Press Law absolving authors of responsibility
for defamation when the newspaper has refused to publish a denial or correc-
tion. This provision is fair and reasonable as journalists should not be responsi-
ble for the editorial decisions.

. Limitation of liability of directors for defamation: The Defamation Law replac-
es Article 57 of the Criminal Code. The new provision limits the liability of di-
rectors or deputy directors for defamation. Directors are responsible only if the
defamation is a result of a breach of their supervision. In such cases, the penalty
is decreased by one-third. Moreover directors can no longer be prohibited from
exercising the profession of journalist.

e  Higher level of responsibility for defamation of political, administrative or
judicial agency, a representative of the latter or a collegial authority is abol-
ished: The Defamation Law repeals Article 595 paragraph 4 of the Criminal
Code which grants higher protection to the officials and bodies against insult
and defamation. The abolishment of the special protection of public officials
is in line with Resolution 1636 of the Parliamentary Assembly of the Council
of Europe® and the European Court’s case law according to which the officials
must tolerate more criticism than ordinary citizens.>’

56. Resolution 1636 of the Parliamentary Assembly of the Council of Europe, Indicators for media in a de-
mocracy, Adopted on 3 October 2008 (36th Sitting). Item 8.2 states: “state officials shall not be protected
against criticism and insult at a higher level than ordinary people, for instance through penal laws that carry
a higher penalty.”

57. See above, section on international standards.
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It ensures clarity on the owners and editor-in-chief of online newspapers: The
Defamation Law expands the scope the Press Law and obliges online newspa-
pers to declare their owners, editor-in-chief and deputy editors. Although from
a freedom of expression perspective, self-regulation is the best model of online
media regulation, the statutory obligation for registration of online newspaper
is not problematic as it does not affect their establishment and operation and
therefore it does not amount to licensing. Moreover the purpose of the require-
ment for registration — to provide clarity of ownership and editorial staff — is
legitimate.

B. Negative aspects

The following provisions of the Defamation Law are incompatible with international
freedom of expression standards:

1.

Criminal liability for insult and defamation is retained: It is regrettable that
the Chamber of Deputies decided to retain criminal liability for insult and
defamation. Italy misses a chance to modernise its defamation legislation in
accordance with international freedom of expression law and the best prac-
tices. Italy also failed to follow the trend of decriminalisation of defamation
and the example of other Council of Europe member states like Armenia, Bos-
nia and Herzegovina, Cyprus, Estonia, Georgia, Ireland, Moldova, Montenegro,
Ukraine, and the UK who have abolished criminal defamation. The retention of
criminal defamation and insult implies that the state has an interest in control-
ling expression and imparting negative social stigma to it. In modern democra-
cies the protection of one’s reputation is treated primarily or exclusively as a
private interest. Moreover, the retention of criminal liability for defamation
and insult has a chilling effect on journalists and individuals due to the crimi-
nal nature of the sanction and the criminal record they would have in case of
conviction.®® It is recommended that the Senate consider carefully the calls
and arguments of international bodies for decriminalisation of defamation and
abolish criminal defamation entirely.

Directors, deputy directors, and printers are criminally liable for defamation:
According to Article 596 bis of the Criminal Code, printers can be criminally
liable for defamation. Similarly Article 57 of the Criminal Code provides that
directors and deputy directors can be sued for criminal defamation. These pro-
visions are highly problematic as these persons do not exert editorial respon-
sibility and it is unfair and unnecessary to hold them criminally responsible.
Under international standards, no one should be liable under defamation law
for a statement of which he or she is not the author, or someone else who
had no reason to believe, that what he or she did intentionally contributed to

58. The European Court places strong emphasis on the adverse effect of criminal sanctions themselves, and
particularly the potential impact of a criminal record on an individual’s future. See Scharsach and News Ver-
lagsgesellschaft v. Austria, Application N0.39394/98, Judgment of 13 November 2003, para. 32
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the dissemination of a defamatory statement. It is recommended again that
the criminal defamation is abolished. In any case, directors, deputy directors,
, printers and those who did not deliberately contributed to the dissemination
of the defamatory statement should not be criminally liable.

3. Excessive fines are established and increases the pre-existing ones: The Defa-
mation Law increases the fines set out in Articles 594 and 595 of the Criminal
Code. The fine for defamation increases from 3,000 to 10,000 Euros, whereas
the fine for insult up can reach 7,500 Euros. The Defamation Law also increases
the fines for defamation via the media. According to the amended Article 13
of the Press Law, the new fines for the media from 5,000 to 10,000 Euros if the
defamation is a result of negligence. The fines for deliberate defamation (when
it has been known that the specific fact is untrue) are increased from 20,000
to 60,000 Euros.

4. Penalty of prohibition from exercising the profession of journalist is retained:
The Defamation Law retains the criminal penalty of prohibition from exercis-
ing the profession of journalist for a period of one to six months. According
to Article 13 para 2 of the Press Law, this penalty is ancillary and is imposed
along with convictions of journalist of defamation. The prohibition to practice
journalism even if temporary is unnecessary interference with the right to
freedom of expression and prohibited under international law.> For example,
in the case of Cumpdnd and Mazdre v. Romania, the European Court found
that the penalty of prohibition from practicing journalism is a disproportionate
restriction on the right to freedom of expression.® It is recommended that the
prohibition of journalists from exercising their profession be abolished.

5. Statute of limitation period for filing a civil action for damages is unneces-
sarily long: The new paragraph 2 of Article 11 bis of Press Law decreases the
statute of limitations for launching of a civil action for damages from 10 to 2
years after publication. Although the 5-time decrease of the limitation period
is welcome, the 2-year statute of limitation is still long. It is recommended that
the period for filing a defamation suit be no more than one year from the date
of publication.

6. Criteria for determination of compensation award for defamation are
problematic: The Defamation Law amends Article 11 para 1 of the Press
Law. According to the new provision, in assessing the damage resulting
from defamation committed via the press or a radio or television broad-
cast, the court takes account of the circulation and national or local rel-
evance of the means of communication used to commit the offence, the
seriousness of the offence and the reparatory effect of publication or dis-

semination of a rectification. This provision does not fully comply with the
59. Compulsory Membership in an Association Prescribed by Law for the Practice of Journalism, Advisory
Opinion of Inter-American Court of Human Rights, OC-5/85 of 13 November 1985, Series A. No. 5. See also
Joint Declaration of 18 December 2003 of three special mandates for protecting freedom of expression,
op.cit.
60. Cumpdnd and Mazére v. Romania, op.cit.
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standard established by European Court which requires that the awards
be proportionate to the harm and have no “chilling effect” on the media.®*
Moreover, it is noted that the European Court takes into account more cri-
teria than the ones listed in Article 11. In the case of Romanenko and oth-
ers V. Russia,®> concerning the conviction of journalists for defamation and
pecuniary compensation they were ordered to pay, the European Court
noted that the domestic courts did not analyse the journalists’ income and
whether the compensation has an excessive burden on them. It found a viola-
tion of the journalists’ right of freedom of expression noting that the award
which amounted to the equivalent to their income for four months was a
“severe penalty”. It is recommended that the Press Law require that in as-
sessing the quantum of pecuniary awards, the potential chilling effect of the
award on freedom of expression be taken, among other things, into account.
Pecuniary awards should never be disproportionate to the harm done, and
should take into account the income of the convicted journalists and editors.
It is also recommended that the Press Law set out that the overriding goal of
providing a remedy for defamatory statements should be to redress the harm
done to the reputation of the plaintiff, not to punish those responsible for the
dissemination of the statement. The Press Law should fix a ceiling on compen-
sation awards and provide that this maximum can be applied only in the most
serious cases.

7. Criminal liability for insult of the President, the Republic, and for defama-
tion of constitutional institutions and armed forces, the Italian nation are
retained: The Defamation Law does not envisage abolishment or changes in
other defamation provisions. Article 287 envisages prison sentence from one
to five years for those who affront the honour or prestige of the President of
the Republic. Article 290 provides for a fine from 1,000 to 5,000 Euro for every-
one who publicly defames the Republic, Parliament, the Government, the Con-
stitutional Court, the judicial system, the State armed forces or the liberation
armies. Article 291 provides for the same fine for anyone who publicly defames
the Italian nation shall be punished with a fine of between € 1 000 and € 5 000.
These provisions are in conflict with international free expression standards.
For example, in Recommendation 1897 (2010) on respect for media freedom,
the Parliamentary Assembly of the Council of Europe reaffirmed the reputa-
tion of a nation, the military, historic figures or a religion cannot and must not
be protected by defamation or insult laws. It recommended that governments
and parliaments “clearly and openly reject false notions of national interest
evoked against the work of journalists. Nationalism must never again become
the misguided reason for killing journalists, or depriving them of their rights or
liberty”. Likewise the Human Rights Committee has called for the abolition of

61. Ibid., paras. 94-95. The European Court held that although state parties are permitted or even required
by their positive obligations under Article 8 to ensure adequate protection of an individual’s reputation, they
must not do so in a manner that has a “chilling effect” on the media.

62. Romanenko and others v. Russia, Application No0.111751/03, Judgement of 8 October 2009, para. 48.
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the offence of “defamation of the State”®® It is recommended that Articles 287,
290 and 291 be abolished.

In addition, it is noted with concern that the Defamation Law fails to include impor-
tant guarantees for the right to freedom of expression in the defamation regime. In
particular:

1. The Defamation Law does not provide for defences for defendants in defa-
mation cases: Although the Italian courts may have already recognised specific
defences in defamation cases, it is recommended that the Defamation Law
explicitly provide for such defences. The Press Law should guarantee the de-
fences of truth, expression of opinion, reasonable publication in public interest
and reporting official sources, which have been recognised by the European
Court.%

2. The Defamation Law does not set up a timeframe for civil defamation pro-
ceedings: Delays of defamation proceedings have a chilling effect on freedom
of the media. Therefore courts should be obliged to ensure that each stage of
civil defamation proceedings is conducted with reasonable dispatch, in order
to limit the negative impact of delay on freedom of expression.

63. Concluding Observations of the Human Rights Committee: Serbia and Montenegro. 12/08/2004. CCPR/
CO/81/SEMO

64. See above, section on international law.
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KOMMEHTAPUU K NPOEKTAM

YIros10BHOIo KOAEKCA PECINYBJ/IMKU KA3AXCTAH

(HoBas pepaKkuua)

KOLOEKCA PECNYBJ/IMKU KA3SAXCTAH Ob AAMWUHUCTPATUBHDbIX
NMPABOHAPYLUEHUAX

(HoBas pepakumn)

NoprotosneHo [Amutpuem [onoBaHOBbIM, 3Kcneptom WHCTUTYTa npobnem
mHpopmaumoHHoro npasBa (r. MocKBa), pyKoBoguTenem OPUAUYECKOro
penaptameHta OAO «Be6TB» (r. Mocksa), no 3akasy biopo Npeacrasutena OBCE no
BOnpocam cBo6oabl cpeAcTB MaccoBoii UHGopmaLuum

2013

CopepaHue

PE3IOME, KPATKOE M3/TOXXEHWE PEKOMEHOALINA
BBEAEHWUE

1. MEXXAYHAPOOHbIE CTAHOAPTbBI B OBNTACTU CBOBOAbI BbIPAXXEHMA MHEHWA,
BKJ/THOYAA TPEBOBAHMA K BO3MOXHbIM OrPAHUYEHMAM TAKOM CBOBO/bI

1.1. 3HauyeHue cBO6OAbI BbIPAXKEHUA MHEHUSA
1.2. OrpaHnyeHuns cBoboabl BbIparKeHUA MHEHUS

1.3. MexayHapoaHo-npaBoBble CTaHAAPThI PELeHNs Bonpoca 06 orpaHnyeHnn
cB0604b! BbIPAXKEHNA MHEHUA B LIENIAIX 3aLLMTbI OTAE/bHbIX LLeHHOCTEN (B
KOHTEKCTe cneunduKn npeanaraemoro peryimposaHus)

1.3.1. OrpaHunyeHune cBob60Abl BbiParKeHMA MHEHUA B LLENAX 3aLLUTbI TNYHbIX
HEVMYLLECTBEHHbIX NPaB

1.3.2. OrpaHnyeHune cBo60abl BbIPaXKEHUA MHEHUA B LLEAAX PAa3BUTUA U 3aLLUTbI
rocyfapCTBEHHOrO A3blKa

2. AHA/IN3 HOPM 3AKOHOAATE/IbCTBA PECMYB/IMKN KASAXCTAH O CMU U
CBOBO/E BbIPAKKEHNA MHEHUA

3. AHAZIN3 MPOEKTA YIO/I0BHOIO KOAEKCA PECMYB/TIMKU KA3AXCTAH
3.1. KommeHTapumn n npegnoxKeHua K obuiei Yactu npoekrta YronosHoro Kogekca

3.2. KommeHTapum n npeanoxeHuma K ctatbam 130 («Kneseta») n 131
(«OckopbneHune») npoekTa YronosHoro Kogekca, a paBHO NONOXKEHUAM
yCTaHaB/INMBAKOLLMM OTBETCTBEHHOCTb 33 KNEBETY U OCKOpPONeHUEe AONKHOCTHBIX
nng,

3.3. KommeHTapuu 1 npegnoxKeHuna K ctatbe 147 npoeKkTta YroNoBHOro Kogekca
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«HapyweHne HeNPUKOCHOBEHHOCTM YAaCTHOM KU3HU»

3.4. KOMMeHTapuu 1 npeanoxKeHuna K ctatbe 158 npoeKkrta YronosHoro
Koaekca «BocnpenaTcTBoBaHME 3aKOHHOM NpodecCcMOoHasbHOM AeATeNbHOCTH
KYpPHanucTa».

3.5. KommeHTapuu 1 npegnoxKeHuna K ctatbe 182 npoekrta YronosHoro Kogekca
«[aya paspelleHuns Ha NnybanKaLmMIo B CpeacTBax MaccoBon MHbopMaLum
3KCTPEMMUCTCKMUX MaTepunanioB»

3.6. KommeHTapuu 1 npegnoxeHua K ctatbe 211 npoekrta YronosHoro Kogekca
«lMpepocTaBneHue ycayr ana pasmeleHna MHTepHeT-pecypcos, npecaeayoLmx
NPOTMBOMPABHbIE LLean»

4. AHAJIN3 MPOEKTA KOAEKCA PECMYBJ/IMKN KASAXCTAH Ob AODMUHUCTPATUBHbIX
MPABOHAPYLLUEHNAX

PE3IOME, KPATKOE WU3/I0KEHUE PEKOMEHOALMNI

MpoBegs aHanu3 MONOMKEHWUI NPeaoCTaBNeHHbIX MPOEKTOB HOBOW pedakuuu
YronosHoro Kogekca M Kopekca Pecnybamku KasaxcTtaH 06 agMWUHUCTPATUMBHBIX
NPaBOHAPYLWEHUAX B YaCTU COAEPIKAHUA MONOMKEHUI, KOTOpble MOTyT 3aTparneaTb
cB06OAY BbIpPaKEHWA MHEHMA W WMHOGOPMALMM, B KOHTEKCTE MOJOMKEHUN
MeXAYHapOAHbIX JoroBopoB, KOHCTUTYLMM Pecnybanku KasaxcTaH, AencTByrOWEro
HaUMOHaNbHOTO  YrONOBHOTO  33aKOHOAATENbCTBA,  3aKOHOAATeNbCcTBa 06
aAMMHUCTPATUBHBIX NPaBOHapyWeHUAX M 3aKoHogaTtesnbctBa o CMW, a pasHo
NPaKTUKK, CyLLecTBylOWEl B APYrMX rocypapcTsax - y4yacTHMKax OBCE, akcnept
NPUXOAUT K CNeayoLWMM 06LMM 3aKN0YEHUAM.

MpoeKkT HoOBOW penakumu YronosHoro Kopekca, HECMOTPS Ha CyLWEeCTBEHHbIN
NO3UTUBHbIV noTeHunan rYMaHM3auuM  YroJOBHOrO  3aKOHOZATE/bCTBA,
3aTparuMBaloWmii, B YNCAe NPOYEro, U peanns3aumio NpaBa Ha cBoboay BbipaXKkeHUs
MHEHMA, a paBHO, YCUJEHWE YPOBHA 3alMTbl WMHCTUTYTA NPOodEecCUOHaNbHOM
YKYPHANUCTUKM, JOMYCKAeT BBeAEHWE OrpaHUYeHUIt cBoboAbl BblParkeHUs MHEHMUS,
KOTOpble MOFyT pPacCMaTpuMBaTbCA KaK HecopasmepHble LeaaM OxpaHbl paga
KOHCTUTYLIMOHHO-3HAaUYMMbIX LEHHOCTe. B 3TOl CBA3M TEKCT MpoeKTa HyXpaetcs
B A0paboTKe C y4eToM peKoMeHZauui, OCHOBaHHbIX Ha MeXAyHapoAHOM npase
M MpaKTUKe pApyrux cTpaH-yyacTHMKoB OBCE, B KOTOpbIX AEeWCTBYeT CxoAHoe
3aKOHOAATeNbCcTBO. B OTHOoweHMM npoekTa Koaekca 06 aAMMHWUCTPATUBHBLIX
npasoHapyweHuax (KoAM) akcnepTom caenaH BbiBOA O TOM, YTO HECMOTPSA Ha TO, YTO
LOKYMeHT B 6onbliei cteneHn cbanaHCMpoBaH, HEXKeNN AeMCTBY WM HOPMATUBHbIN-
NPaBoOBOM aKT C aHANOTMYHbIM NPeaMETOM  PeryMpoBaHusA, CyLecTBYOT
3HAYMTENbHbIE PACXOXKAEHUW TNONOKeHWM npoekTa KoAll ¢ meXayHapoAHbIMM
CTaHZapTamu cBO6OAbI BbiparKeHWA MHeHUA. [OKYMeHT TpebyeT cyliecTBEHHOM
nepepaboTKM C LeNbio UCKNOYEHUS NONOKEHWA, HOCALMX PENPeCcCUBHbINA XapaKTep
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Mo OTHOLLIEHUIO K CpeAcTBaM MacCoBOM MHbOPMaLUW.

3aKOHOMPOEKTbI COAEPIKAT CeaytoLMe OCHOBHbIE MPenMyLLEecTBa:

CoopmynupoBaHHbIi B cTaTbe 158 npoekTa YrosoBHOro KoAekca
COCTaB Yro/IOBHOrO MpaBoHapyweHua «BocnpenaTcTBOBaHWE 3aKOHHOWM
nNpodeccMoHaNnbHON  AEATeNbHOCTM  KypHanucTa»  co3gaet  bonee
COBEPLUEHHYIO HOPMATUBHO-NPABOBYO 6a3ly A 3aWmTbl NPaB U 3aKOHHbIX
WHTepecos npeacTasutenein CMU npu ocyuiectsieHnm nx npodpeccmoHaibHoM
AeATeNbHOCTH, YeM MOJIOKEHMSA AeNCTBYIOLWEro YronoBHOro Kogekca. Kpome
TOro, cam ¢GaKT NepecMoTpa YKasaHHOro MpaBOHapYyLIEHUA C NMepeHOCoM
ero M3 KaTeropuMmM agMWHUCTPATUBHOIO AE/IMKTa B KaTeropuio YrosoBHOro
NPaBOHAPYLWEHUA, CBUAETE/IbCTBYET O PaclWMpPEHUU TapaHTUin cBoboabl
BblpaXKeHnA MHeHUA.

MonoskeHns 06 OTBETCTBEHHOCTM 33 aAMWHUCTPATMBHbIE MPABOHAPYLEHWUA,
cbopmynmpoBaHHble B npoekte KoAll, npeacraBnawTca MNOTEHUMANbHO
MeHee KOPPYNUMOHHOreHHbIMM, TaK KaK He A0MNYCKaloT YCMOTPEHUA OPraHoB,
paspelwaowmx gena ob6 afMUHUCTPATUBHbLIX NPABOHAPYLIEHUAX, B Bblibope
NPUMEHMMOMN CaHKUMNK.

B npoekte KoAll He npeacTaBneH psf COCTaBOB MPaBOHApYLUIEHUN,
3aKpPENEeHHbIX B AEWCTBYIOWEM TEKYLLEM 3aKOHOAATeNbCTBE, NMPUMEHEHUE
KOTOPbIX MO0 6bl BECTM K HEMPONOPLMOHAIbHOMY OrpaHUYeHnto cBoboapl
BblpaXKEHUA MHEHMA.

B TO e Bpems, 3aKOHOMPOEKTbl COAEPKAT CneayroLmne CywecTBEHHbIE HEraTUBHbIE
MOMEHTbI:
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Ob6a 3aKOHOMNPOEKTa HEeAOCTAaTOMHO YYWUTbIBAOT CneunduKy AeAaTenbHOCTM
CpeacTB MaccoBo MHPOPMALLMM, BbIMONHAIOLWMX, B YMCAe NpoYero, GYHKLMIO
3alMTbl 06LEeCTBEHHOMO MHTepeca.

O6a 3aKOHONPOEeKTa nNpu noaxoae K peryanposaHUo BOMNpPoOCOB, CBA3aHHbIX
C I'IpOTVIBO,CI,EVICTBVIGM 3KCTpEMU3MY, HE YCTaHaBANBAIOT ,CI,OJ'I)'KHbIﬁ 6anaHc
mexay CBO60,CI,OI7I Bblpa*XeHnA MHeHuA Un UHTepecCamu 6e3onacHocTU
rocyaapcrea v O6LLI,ECTBa.

MpoeKT YronosHoro KopeKkca ycuaMBaeT YroloBHYKO OTBETCTBEHHOCTb 3a
aAnddamaumoHHble NpaBoOHapYLLUEHWSA, HECMOTPA HA TO, YTO MEXAYHapOAHble
CTAHAAPTbI, O CNef0BaHUKM KOTOpbiIM 06bABUAA Pecnybnmnka KasaxcTaH npu
NoAroTOBKE NPOEKTa 3aKoHa, TPeBYHOT AEKPUMUHANM3ALMU TAKUX HApYLLEHWA.

MpoeKkT YronosHoro KogeKkca coaepsKut Hopmbl 06 OTBETCTBEHHOCTM 3a
HapyuweHne HenpPpUKOCHOBEHHOCTU YyacTHOM1 XU3HU, NPpU 3TOM HOPMATUBHAaA
6a3a AnA oxpaHbl TaKOM LEHHOCTU He ABNAETCA J0CTaTOYHO npopaboTaHHOM,
YTO MOXXEeT NPNUBOoAUTb K yleM/1eHUIO NPpaBa Ha CBO6OLI,y Bblpa*KeHNA MHeHUA.

Mpeanaraemble npoektom YronosHoro Kogekca mepbl no  3awmre
npodeccMoHanbHON AEATENbHOCTU XYPHA/NNCTOB MPEACTaBAAOTCA XOTA M



LEGAL REVIEWS

BECbMa 3HAUYUTENbHbIMU, HO HE AOCTAaTOYHO 3PGEKTUBHO NPOMMUCAHHBIMM,

e [lpeanaraemble NpoekTom KogeKkca 06 aAMUHUCTPATUBHbIX MPaBOHaPYLLEHUAX
B KayecTBe Mep OTBETCTBEHHOCTM 33 HapylleHue 3aKoHogaTenbctea o CMU
NpPUOCTaHOB/IEHNE MK 3anpeT Bbinycka CMU ABnAloTca penpeccuBHbIMY,
HENpPonopLMOHaNbHbIMU M HEe MOryT 6biTb MNPU3HAHbI 0HOCHOBAHHbLIMU.
EAMHCTBEHHBLIM WMCKAOYEHMEM B 3TOM OTHOLUIEHWWU MOMKET BbiTb NPWU3HAHO
NpPUMeHeHMe TaKMX Mep B cayyae 3/10ynotpebneHma ceBobogon maccosom
nHdopmaumnu.

B KayecTBe OCHOBHbIX peKOMEH,EI,aLI,VIﬁ 3KCNEePT npegnaraeT:

1. BHectn pononHeHus B NONOXeHWA npoeKkTa YronosHoro Kogekca,
npeaycmaTpuBatoLMe NpMMeHeHne NpUHUMNA SEWCTBUA YTONOBHOTO 3aKOHA
Nno TEePpUTOPMM B OTHOLUEHUM NPABOHAPYLUEHWI, COBEPLUIAEMBbIX B CETU
MHTepHerT.

2. KOoHKpeTu3MpoBaTb MONOXKEHUA MpPOeKTa YronoBHOro Koaekca, oTHocalmMecA
K KpaliHel HeobXogMMOCTW, CAenaB OroBOPKY, UTO MpPU  BbINONHEHUU
nNpodeccMoHanbHOrOo  AO0ATa  XYyPHaAUCT — paccmaTpuBaeTca  KaK  uuo,
OelcTByloLee B 3aLLUTY 06LLeCTBEHHOro UHTepeca.

3. WM3bAaTb M3 cocTaBa npoekTa YronoBHoro Kopekca  MONOXKeHUs,
yCTaHaBAMBAlOLWME YrONOBHYIO OTBETCTBEHHOCTb 33 OCKOPO/IeHWe U KneseTy,
KaK B OTHOLIEHWM TFPaKAaH, TaK U B OTHOLUEHUWU AO/MKHOCTHbIX vy, Ecan
COOTBETCTBYIOLLME COCTABbl YrO/IOBHOrO MpPaBOHapyLeHUa ByayT coxpaHeHbl
B MPOEKTE, BO3MOXHOCTb /IMLWEHNA cBOOOAbI B KayecTBe BMAA HAKasaHuWA
OONKHa BbITb UCKAOYEHA.

4. W3bATb M3 cocTaBa nNpoekTa YronosBHoro Kogekca  NofoXeHus,
yCTaHaBAMBAlOWME OTBETCTBEHHOCTb 3a HapylUueHWe HEenPMKOCHOBEHHOCTM
YacTHOM XKU3HW. ECIM COOTBETCTBYIOLLMIA COCTaB YroNI0BHOIO NPaBoHapyLleHus
6yOeT coxpaHeH B MPOEKTe, BO3MOMHOCTb AUlLIEeHUA cBoboAbl B KayecTse
BMAa HaKa3aHMA A0/MKHA ObiTb MCKAOYEHA MU CYLLECTBEHHO OrpaHUYeHa,
a MMEHHO, MPUMEHATBCA B TeX C/Ay4anx, KOrAa BMeLlaTeNbCTBO B YaCTHYHO
YM3Hb MPUBENO K TAMKUM nocaeacTsuam. B nobom cnydae, xenatenbHbiM
ABNAETCA KOMM/IEKCHOEe YperyinpoBaHMe BOMPOCOB OXPaHbl YaCTHOM XU3HU,
B TOM YMCNe, 3a CYET YCTaHOBNeHUA BanaHca Mexay MHTepecamu npecchbl,
06A3aHHOI BbINOMHATL OBOLLECTBEHHbIA A0AM, NPeAocTaBnsAa Heobxoaumyo
ana GYHKUMOHMPOBAHNA AEMOKpaTMYecKoro rocygapcrtea uHdopmaumio, u
L, ¥eNatLmMX 3aWUTUTb CBOIO IMYHYIO XKU3Hb.
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5. CywecTBeHHO nepepaboTaTb pefakuMio CcTaTbn «BocnpenaTcTBOBaHME
3aKOHHON MNPOdECCMOHANBHON AEeATENIbHOCTU KYPHANMUCTa» C Tem, 4YTobbl
obecrneyntb MaKCMManbHO noapobHOEe onWcaHue COoCTaBa MpPecTyrnieHus,
M Tem cambiM obecneuntb ee 3dpdeKTMBHOE NpUMeHeHne (B COOTBETCTBUM C
npesocTaBNeHHbIMU PEKOMEHAAUNAMM).

6. W3bAatb n3 COCTaBa NPOEKTa YronosHoro Kopekca NONOXeHUA,
yCTaHaB/MBakoWwme OTBETCTBEHHOCTb 3a Aayy pa3peleHnA Ha ny6nMKau,mo B
cpeacreax maccoBom MHdJOpMaLI,VIM 3KCTPEMUCTCKUX MaTepnanos.

7. W3baTb n3 coctaBa 3aKkoHonpoekTa YK nonoxeHua, ycTaHaBausawlme
YrONOBHYIO OTBETCTBEHHOCTb 3a NpejocTaB/ieHue YCayr AnA pasmeLleHus
NHTepHeT-pecypcos, NnpecneayoLmx NPOTUBOMNPaBHbIE Lien.

8. U3batb M3 coctaBa npoekta Kogekca PK 06 agMWHUCTPATMBHBbIX
NpaBOHapyLeHMAX MONOXKEHWNA, YCTaHaB/IMBalOWMe OTBETCTBEHHOCTb 3a
HecobntoaeHMe KBOT Ucnonb3oBaHua B CMU rocynapcTBeHHOrO A3biKa (MYHKTbI
2, 3 ctatbu 446 npoekta KoAll). H/ npu Kakux yclioBUAX HE MOXKET ObiTb
COXpaHEeHO B 3aKOHOMpPOEKTe MONOXeHMe, AOMyCKalllee 3anpeT BblMycKa
(ebixoga B 3dup) cpeactBa MaccoBon MHPOPMALMM B CAyyae HapylueHus
YKa3aHHOW HOPMblI.

9. WU3baTb M3 cocTaBa npoekTa Kogekca 06 agMUHUCTPATUBHbIX NPaBOHAPYLLIEHUAX
NOJIOXKEHUA, YCTaHaB/NMBalOWMe OTBETCTBEHHOCTb B BUAE MPUOCTAaHOBIEHMUA
BbIXOAa B CBET UM 3anpeTa Ha geatenbHocTb CMW, 3a ncknoyeHnem cnyyaes
CYLLECTBEHHOIO M HeOAHOKpaTHOro 3noynotpebneHus csobogoli maccosom
nHpopmavumei. NMpu 3ToM J0MKHbI 6bITb 06ecneveHbl AONONAHUTE/IbHbIE MepbI
3aWmMTbl cBO6OAbI MaccoBoW MHGOPMaLUW.

10. YcTpaHWTb OWMOKM OPUAMYECKON TEXHUKM, 3aTPyAHAOWME TOAKOBaHUE
Kopekca 06 aAMUHUCTPATUBHBIX NPaBOHAPYLIEHUSAX.

BBEAEHUE

HacTosee uccnenoBaHWE COAEPXUT aHanu3 MNpPeAcTaBAEHHbIX MPOEKTOB HOBOW
penakummn YronosHoro Kogekca Pecnybnvkm Kasaxctan, Kogekca Pecny6avkn
KasaxctaH 06  agMWHUCTPATUBHBLIX  MPaBOHAPYLIEHUSX, LEeNCTBYIOLWEro
KOHCTUTYLMOHHO-NPABOBOrO PeryanpoBaHnsa, 3akoHogatenbctBa o CMMW, akToB
KasaxcTaHa, perynmpytoLLmx Bonpochbl popMUpoBaHMA U pa3BUTUA MPaBOBOMN cUCTEMBI,!
a TaKXKe MeXAyHapoaHblX HOpm O cBObOAe BbIPaXKEHUS MHEHWI U BO3MOMKHbIX
CNly4yanx orpaHMYeHMA Takoh cBoboabl, @ PaBHO NMPAKTUKWU, CYLLECTBYIOLEN B APYrMX
rocyfapcreax - ydactHuMKax OBCE. lpu aHanuse NOMOXKEHUA 3aKOHOMPOEKTOB
YYUTbIBA/IMCb KOMMEHTAPUMU U PEKOMEHZAUMMK, OAHHble paHee MO 3aKOHOMPOEKTY
C YaCTMYHO COBMaZaloLMM MPeaMeTOM pPeryanpoBaHus «O BHECEHUN U3MEHEHWM
M [ONOJIHEHWI B HEKOTOpble 3aKoHoAaTeNbHble aKTbl Pecnybnukm KasaxctaH no

1. Uiccne,oBaineh TEKCTbI 3aKOHOB, HOPMATUBHO-MPABOBbIX aKTOB Pecny611KiM KazaxcTaH 1 3aKOHOMPOEKTOB
Ha PYCCKOM fi3biKe.
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Bonpocam andpdamaumn B cpeacTBax MaccoBon UHPopmaLUm».?

PaccmaTpuBaembllii NPOEKT 3aKOHa 06 M3/M0XKEHMM B HOBOWM pepaKkumu YronoBHOro
KofeKca bbin paspaboTaH lMpaBuTensctBom Pecnybamnku KasaxctaH B COOTBETCTBUM
C nopyyeHunem Mpe3maeHTa B pamKax peanmsaunmn KoHuenumm npaBoBON MNOAUTUKM
Ha nepwuoa ¢ 2010 go 2020 roa, n BHeceH B Maxunuc (nanaty lNapnameHTa) B
aHBape 2013 roga. B nocneaytoulem, KoHLENUUA NpoekTa 6bina AopaboTaHa M HOBas
pefakuma npoekTa 6bina npeacrtasneHa B mae 2013 roga. Llenbto NpuHATUA HOBOTO
33aKOHOZaTeNbHOTO aKTa, N0 3aZlyMKe ero MHMLMATOPOB, AOMKHO cTaTb popmupoBaHme
cHbanaHCMPOBaAHHOM CUCTEMbI, KOHLENTYaslbHble MOMOMKEHUA KOTOPOM «paclunpatoT
TONIEPAHTHbIN NOAXOL B OTHOLIEHWW MNPECTYn/IEHWNA, COBEPLUEHHbIX BMNepBble UAn
COLMANbHO YA3BMMbIMWU JIMLLAMW, C APYrOM CTOPOHbI, YXKECTOYaloT peaKkuMio Ha
TAKWE NPecTyn/ieHusa, NpoAB/lEHME peuuanBa, OpraHWM30BaHHYK MNPEeCcTynHOCTb
M BOCNpPenATCTBOBaHMEe npasocyauto».® Peanusaumy AaHHOrMO Moaxoda AO0/XKHa
cnocobcTBoBaTh NepepaboTka cMcTeMa HaKa3aHWI M YrosI0BHO-NPaBOBbIX CaHKLMI C
aKLLEeHTOM Ha 6osiee LWWMPOKOEe MPUMEHEHWNE MepP, aNbTEPHATUBHbIX INLLEHUIO cBOBOAbI.
OCHOBHbIM B NepeYyHe HaKa3aHWMW B CAHKLUMAX 33 COBEpLUEHWE NMPEecTynaeHun, Kak
3aABAAOT Pa3paboTumnkK, ycTaHasauBaeTca wTtpad, chbepa NpUMEHEHUA KOTOPOro
paclwmnpeHa NpPaKTUYECKM Ha BCe NPECTYnaeHuA HeBObLION U cpeaHel TAXECTU, He
CBA3aHHble C MPUYNHEHNEM CMEPTU YEOBEKY. TaK}Ke pacliMpPeHo NPUMEHEHNE TaKMX
$opM OTBETCTBEHHOCTW, KaK WMCMpaBuUTe/IbHble PaboTbl M OrpaHuyeHue ceBobogpbl,
MWHUMM3NPOBAHO Be3anbTepHATUBHOE NPUMEHEHWNE NLWEHMA CBOBOAbI.

BHoCUMBI Ha paccmoTpeHme NapnameHTa npoekT Kogekca Pecnybamnku KasaxctaH o6
aAMUHUCTPATUBHBIX NPaBOHAPYLLUEHUAX TaKKe bbla pa3paboTaH B pamKax peanmsaumm
nonoxeHnn KoHuenumMm npaBoBOM NOAUMTUKKM PecnybamKku KasaxctaH Ha nepuog, ¢
2010 go 2020 roaa.

3aKOHOMPOEKT HanpasneH Ha pedopmupoBaHme aAMWHUCTPATMBHOIO
3aKOHOAATENbCTBA, UMEET Lesblo 6osiee YeTkoe onpegeneHne agmMuHUCTPATUBHO-
NPaBoOBbIX AEAVKTOB, OMNpeaeseHWe MNOJHOMOYMUIA FOCYAAPCTBEHHLIX OPraHoB Mo
Ha/IOXEHMNIO aAMUHNCTPATUBHbIX B3bICKAHWUA.

B KayecTBe MMaBHbIX MO3UTMBHbIX ACMEKTOB MPUHATMA HOBOM pegakummn KoAll ero
pa3paboTUMKM Ha3bIBAIOT:

UCKNKYeHNe BO3MOXKHOCTU O4HOBPEMEHHOTO NpUBAEYEHNA K aAMVIHVICTpaTVIBHOVI
OTBETCTBEHHOCTU HOPUNANYECKUX N U UX OO0/TXKHOCTHbIX TNLL;

COKpaLLeHNe YNCa OTCbIIOYHbIX HOPM;
ycTaHoB/lieHMe abCcoMoTHO onpedeneHHoro pasmepa wWTpada, KoOTopbii

2. TeKcT KOMMeEHTapreB U NPeasioKeHU K 3aKOHONPOEKTY «O BHECEHUN U3MEHEHWUA U AONONHEHUN B
HEeKOTOpble 3aKOHOAATE/NbHble aKTbl Pecnybnvkn KasaxctaH no sonpocam auvdpdamauun B cpeacTBax
MaccoBoM MHPpOPMaLMM» AOCTYMNeH B ceTn MHTepHeT no agpecy: http://www.osce.org/ru/fom/33035

3. MNoscHUTENbHAA 3anuCKa K MPOEKTy 3aKOHA pasmelleHa Ha caliTe MHOOPMAUMOHHOW CUCTEMbI
«Maparpad»: http://online.zakon.kz/Document/?doc_id=31140848&sublink=2 3
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CNOCOBCTBYET UCK/IIOYEHMIO COBEPLLEHMA KOPPYMLLMOHHOTO NPaBOHAPYLLEHWS;
BBeAeHMe cMcTeMaTU3aumMm agMMHUCTPATUBHO-MPOLECCYasbHbIX HOPM;

BBegeHne MHCTUTYTa NepecMmoTpa BCTYNUBLLUNX B 3aKOHHYIO CUNY NoCTaHOBAEHWUM
no aeny 06 AdAMUHUCTPATUBHbIX MNPaBOHapyWweHUAX MO BHOBb OTKPbIBLWUMMCA
obcToATeNbCTBAM.

B cnyyae NpuHATMA HOBOW pefaKumm KOAEKCOB, OHWM CTaHYT OCHOBOMO/AraloWmmm
aKTamu, GOPMUPYIOLLMM BCIO MPABONPUMEHUTENBHYIO NPAKTUKY B chepe YroNoBHOro
M aAMMWHUCTPATMBHOrO NpaBa PecnybivKku KasaxcTaH.

Pasgen 1 HacToAWero MCCief0BaHUA MOCBALLEH MEXAyHapoaHbIM 06A3aTesIbcTBaM
Pecnybnvkn KasaxctaH B 061acTM npaB 4YesnoBeKa, M B HEM MW3jaralorca
MeXAyHapoAHble CTaHAapPTbl, Kacatlolimecs npasa Ha cBO60AY BbIPaXKEHWUA MHEHMS,
a TaKXe PaccMaTpMBalOTCA BOMPOCHI OrpaHUYeHusa cBo60Abl BbIPAaXKeHUA MHEHUA B
KOHTEKCTE YCTAaHOB/NEHUA MPeaesioB OTBETCTBEHHOCTU 3a AENCTBUA, yliemasaiolme
npasa M 3aKOHHbIE MHTEPECHI TPETbUX JINLL.

YKasaHHble CTaHAApTbl YCTAHOBMEHbl B MEMKAYHAPOAHOM Npase, B TOM 4uc/ie B
MeXayHapoaHOM NaKTe O rparKAaHCKMUX U NONUTUYECKUX NpaBax, KOHBEHL MM O NpaBax
pebeHKa, a TaKKe B pa3/IMyHbIX cornaweHunsax B pamkax O5CE 1 OOH, cTtopoHoM KoTopbIX
asnsaetca KasaxctaH. OHWM coAep)KaTca B PEKOMEHAATENbHbIX aKTax MeXAyHapOoaHbIX
OpraHuMsauuMii U UX YNOJHOMOYEHHbIX OPraHOB, PELUEHUAX MEXAYHAPOLHbIX CyA0B
Nno npaBam YenoBeKa, B 3afABMEHUAX NPeACTaBUTENEN MEXAYHAPOAHbIX OPraHOB U
OpraHuM3aumii, a TakKe B KOHCTUTYLLMOHHOM NpaBe B YacTU UCCNeA0BAHUA BONPOCOB
cB06OAbI BbIPAXKEHWUA MHEHMSA.

Kpome Toro, B pasgene 1 npneogATCcA OCHOBHbIE NPUHLMUNbI PEryIMPOBaHMA CBO60,CI,bI
CNOBa, 3aKpenneHHble B KOHCTUTYUMHK PECFIYGI'IMKVI KasaxcrtaH.

B paspene 2 uccnefoBaHUA  MPOBeAEHO  ucciegoBaHWe  OeWCTBYIOLWERO
3aKkoHogaTenbcTBa Pecny6ivkn KasaxcTaH Ha npeameT peryanpoBaHusa ceBoboppl
BbIPAXKEHUS MHeHUsa n pestenbHoctn CMW, 0630p yrosIoBHOINO 3aKOHOAATE/bCTBA
W 3aKOHOAATeNbCTBa 06 aAMMHUCTPATUBHbBIX NPABOHAPYLUEHUAX B YaCTWU, UMeIOLLEN
OTHOLUEHME K CBOOOAE BbIPAXKEHUA MHEHMUS.

B pasgenie 3 coAepsKMTCA aHaIM3 NONOMKEHMIN NPOEKTa YroN0BHOMO KoAeKca C y4eTom
BblleyKa3aHHbIX CTaHAAPTOB, MECTa 3aKOHOMPOEKTa B CTPYKType 3aKOHOAATe/1bCTBa
KasaxcTaHa, M M310XKeHbl 3aMeYaHMA B OTHOLIEHWM 3TOrO 3aKOHOMPOEKTa B PeAaKLumu,
onyb6/AMKOBaHHOM W [OOCTYNHOM AnA uccnefosBaHMsA.  PekomeHgauuun pasgena
OCHOBaHbl Ha NPUHLMMNAX MEXAYHapOAHOro Npaga, Y4MTbIBAOT CUCTEMY MPaBOBOro
perynnposaHva MHGOPMaLMOHHbIX OTHOLWeEHMI Pecnybankn KasaxctaH w cogepskat
KOHKpPETHbIE MPeaNoXKeHUA MO COBEPLLIEHCTBOBAHMIO 3aKOHOMNPOEKTa.

B pasgene 4 copeputca aHanums NOJIOXKEHNN npoekTa Kogekca 06 AOMUHUCTPATUBHDbIX
NPaBOHapyWweHNAX C Y4eTOM BbllleyKa3aHHbIX CTaHAAPTOB, MeCTa 3aKOHOMPOEKTa B
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CTPYKTYpe 3aKkoHoaaTenbcTBa KasaxcTaHa, M M3N0MeHbl 3aMeyaHuA B OTHOLIEHUMU
3TOro 3aKOHOMpPOEKTa B peAaKLumu, onybaMKOBaHHOW M AOCTYNHOM ANA UCCNe0BaHUA.
PekomeHaaLmMmM pa3genaocHOBaHbI HA NPUHLMNAX MEXAYHAPOAHOTO NPaBa, y4UTbIBAOT
CUCTEeMY MPaABOBOMO PEryMpPoBaHUA MHPOPMALMOHHBIX OTHOLWEHUI Pecnybanku
KasaxctaH M coAepsaT KOHKpeTHble NpPeasioKeHUA MO COBEpPLUIEHCTBOBAHUIO
3aKOHOMpPOEKTa.

1. MEXXAYHAPO/OHbIE CTAHAAPTbI B OB/IACTU CBOBO/ bl BbIPAXXEHUA MHEHUA,
BK/IIOYAA TPEBOBAHUA K BO3MOMXHbIM OFPAHUYEHUAM TAKOW CBOBO/bI

1.1. 3HaueHue cBO60AbI BbIPAXKEHUA MHEHUA

MpaBo Ha cBOGOAY BbIPAXKEHUA MHEHMA MPU3HAETCA OAHMM M3 BaKHENWWX npas
yesnoseka.

OHO MMeeT OCHOBOMOANarakllee 3HadYeHne Ana GyHKLMOHMPOBAHMA AEMOKPATUM,
ABNAETCA HeobXOAMMbIM YC/IOBUEM OCYLLECTBAEHUS APYrUX MpaB M camo no cebe
npeacTaBNAeTHEOTbEMIEMYHO COCTAB/IAOLLYHOYE/I0BEYECKOT040CTOMHCTBA. Bceobluan
OeKnapauma npas 4yesnoBeKa (Janee umeHyemaa «BAMY»),* ocHoBononaratowmi
OOKYMEHT O npaBax YyenoBeKa, NpuHATbIN leHepanbHo Accambneelr OpraHusayum
Ob6beanHeHHbIx Hauuit B 1948 rogy, 3awumuwaer npaBo Ha cBoboay BblparKeHWUs
MHeHuA B cneaytowen dopmynmpoBKe ctaTtbm 19:

«Kaxagblii yenoBek MmeeT npaBo Ha cBobopy yberaeHu n Ha cBobogHoe
Bblpa)KeHMe WX; 3TO MNpaBO BK/o4YaeT cBobogy becnpenATCTBEHHO
npuaepKmneBaTbca cBoux YybeaeHnit u  cBobogy MWCKaTb, Moayy4aTb W
pacnpocTpaHATb MHGOPMaLMIO U naemn NtobbiMK cpeacTBaMmn U HE3ABUCUMO OT
roCyL,apCTBEHHbIX FPAHULLY.

MeXAyHapoAHbIM  MAaKT O TpPaKAAHCKUX W MNOAUTMYECKMX npaBax (ganee
umeHyembli «MIMIMMN»)> — agoroBop, UMeOWMiA 0653aTeNbHYI0 OPUAMNUYECKYIO
cuny, paTMdULMPOBAHHbIM KasaxcTaHOM M BCTYNMBLUMIK B cuny ana pecnybamnku 24
anpens 2006 roga,® rapaHTUpyeT NpaBo Ha cBobody ybeXaAeHUI U UX BbipaykeHue B
dopmynnposke, Becbma 6amnskoi K BAMY, Tak:ke B cTaTbe 19:

4. Bceob1nas fexapanyisi Ipas denoBeka. I1puusTa pesomoryert 217 A (III) Tenepanproit Accam6rerr OOH
ot 10 mexabps 1948 roga, CM. mMOMHLIN 0UIMATBHBI TEKCT HA PYcCKOM s3biKe Ha caiire OOH: http://www.
un.org/ru/documents/decl_conv/declarations/declhr.shtml

5. MeAyHapoAHbIi MaKT O rparKAAHCKUX UM MOAUTUYECKUX NpaBax. MpuHAT pesontoumeit 2200 A (XXI)
leHepanbHoOW Accambnen ot 16 aekabpa 1966 roga. Bctynun B cuny 23 mapTta 1976 roga. Cm. nosHbIn
oduLMaNbHBIA TEKCT Ha PYCCKOM A3blke Ha canTte OOH: http://www.un.org/russian/documen/convents/
pactpol.htm.

6. 3aKoH Pecnybnumkm KasaxctaH ot 28 Hosbps 2005 roga N 91 «O patudukaumm MexayHapoaHOro nakta
O FPa¥AAHCKMX M NOMUTUYECKNX TIpaBax. TekcT 3aKOHa Ha PYCCKOM A3bIKe HOCTYIeH B ceTyt VIHTEepHeT mo
appecy: http://www.adilet.minjust.kz/rus/docs/Z050000091_.
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«1. Kaxkablit yenoBek MmeeT NpaBo becnpenaTcTBEHHO NPUAEPKMBATLCA CBOUX
MHEHUN.

2. Kaxapblii yenoBek MMeeT NpaBo Ha cBOBOAHOE BbipayKeHNe CBOEro MHEHWS;
3TO NpaBO BK/tOYaeT cBOHOAY MCKATb, NOJyYaTb U PACNPOCTPAHATL BCAKOrO
pofa MHGOPMaLMIO U nAeun, HEe3aBUCMMO OT FOCYAAPCTBEHHbIX FPaHUL,, YCTHO,
NUCbMEHHO MW NOCPEACTBOM MEYATU UM XYAO0KECTBEHHbIX GOPM BbIparKeHMs,
WM MHbIMMK cnocobamu no ceoemy Bblbopy.

3. Nonb3oBaHWe NPeAyCMOTPEHHbIMU B NYHKTE 2 HaCTOALLEN CTaTbM NpaBamm
Hanaraet ocobble 0653aHHOCTM U OCOBYID OTBETCTBEHHOCTb. OHO MOXKeT
6bITb, CNELOBATE/IbHO, COMPAMXKEHO C HEKOTOPbIMWU OrPaHNYEHUAMM, KOTOpbIE,
OZHAKO, A0/KHbI BbITb YCTAHOB/IEHbI 3aKOHOM U ABAATHCA HEOBXOANMbBIMU:

a) ANA yBaXKEHWA NPaB U penyTaumm Apyrux AuL;

b) Ans oxpaHbl rocygapcTBeHHoin 6e3onacHoOCTM, 06LECTBEHHOro NopsaaKa,
300PO0BbA WU HPABCTBEHHOCTU HaCeNeHUn».

B cootsetcTBuM co cTaTbeit 40 MMaKTa yyacTeylowme B Hem rocygapcrea obasyrorca
npeactasnatb 8 Komutetr OOH no npasam YesoBeKa AOKAaAbI O NPUHATLIX UMUK Mepax
No NPETBOPEHMIO B }KM3Hb NpaB, Np13HaBaeMblx B MaKTe, M 0 Nporpecce, 4OCTUTHYTOM B
MCNoNb30BaHUM 3TUX NpaB. [loKknag, 06s83aTebHO NPefOCTaBAAETCA B TEYEHNE O4HOrO0
roga nocne BCTyNAeHUA B cuny MaKTa B OTHOLWEHUN COOTBETCTBYIOLLMX FOCYAapCTB —
yyacTHMKoB. KOoMUTET M3yyaeT AOKAaAbl, NpeacTaBasemble yyacTByowWmMmMn B Makte
rocyfapcTBamu, U NPenpoBOXKAAET roCyAapcTBam - y4aCTHMKAm CBOWM OOKNaAbl W
TaKue 3ameyvaHua obLero NnopsaaKa, KoTopble OH COYTET LenecoobpasHbimu. ’

Yactb 1 ctatbm 4 KoHCTUTYyuum PecnybnuKkm KasaxcTaH BKAKOYAET MeXAyHapOoAHO-
npasoBble 0643aTeNbCTBA B CUCTEMY HALMOHA/bHOIO NpaBa:

«Jencteytowmm npaBom B Pecnybnvke KasaxctaH SBAAKOTCA  HOPMbI
KOHCTUTYUMM, COOTBETCTBYHOLUMX € 3aKOHOB, MHbIX HOPMATUBHbIX MPaBOBbIX
aKTOB, MeXAYyHapOAHbIX AOFOBOPHbIX U UHbIX 06A3aTeNnbCTB Pecnybnmkm»

YacTb 3 yKasaHHOI CTaTbM NPOBO3r/allaeT BEPXOBEHCTBO MEXKAYHAapOAHOro npasa,
BblAENAA B Ka4yecTBe MpPMOpPUTETa BEPXOBEHCTBO MEKAYHAapOAHbIX AOroBOPOB, W
apTMKYMpyA ero caegyrowmm obpasom:

«MexayHapoaHble Aorosopbl, patnduuMpoBaHHble Pecnybamnkol, vmeroT
NpUopUTET Nepes, ee 3aKOHaMM U MPUMEHAIOTCA HENoCcpPeaCTBEHHO, Kpome
C/lyyaes, KOrga M3 MEXAYHapO4HOro AO0roBopa c/eayeTt, yTo ANA ero
npMMeHeHus TpebyeTca usfaHue 3aKoHa».

Kpome TOro, B cootBeTcTBMM cO cTaTbel 8 KoHctutyumm Pecnybamka KasaxctaH
3aAB/IAET, YTO €11 YBAXKATCA NPUHLMIMbI M HOPMbl MEXAYHapPOAHOro Npasa.

7. Pecnybnukoi KasaxctaH Tako Aokaag 6bin npegoctasneH, Komutetom 6binn NpeacTaBieHbl 3amedanus,
B TOM YUC/E, KacatoLmecs cBo60Abl BblpaxKkeHUA MHeHMA. 0630p CM. fanee, NpU OCBELLEHUM HALLMOHA/bHbIX
CTaHAapTOB.

318



LEGAL REVIEWS

CtaTbs 20 KOHCTUTYL MM rapaHTUPYET KaxkgoMy npaBo cBoboay cnoBa M TBOPYECTBa,
a TaKXKe YCTaHaB/AMBaeT 3anpeT ueH3ypbl. Kpome Toro, 0603HaueHHas cTaTbA
NpoBO3r/allaeT NPaBo KaxAoro cBo604HO NoAyYaTb M PacnpocTpaHATb MHGopMaL Mo
Ntob6bIM He 3anpeLLeHHbIM 3aKOHOM CNOCoboM.

CB0bOAa BbIpaXKEHUS MHEHMA TapaHTUPYeTCa W PasIMYHbIMKM  LOKYMEHTaMMU
OBCE, cornacve c KoTopbiMMK Bblpa3un KasaxcTaH, cTaB rocyapCTBOM-Y4acTHUKOM
opraHmsaumm2 mapTta 1992 roaa, TakKMMM Kak 3aKNH0UMUTENbHbIM aKT 06LLeeBponeiickoro
coBelLaHmA B Xe/IbCUHKN,® 3aK10UMTENbHbIN AOKYMEHT KOMEHrareHCKOro CoBeLaHus
KoHoepeHumn OBCE no 4enoBeyeckomy u3amepeHuto,® [lapukKckaa xaptus,
cornacosaHHaa B 1990 roay,'° 3aKNlOUUTE/IbHBIA AOKYMEHT BCTPEUM Ha BbICLIEM
ypoBHe B pamkax OBCE B byaanewTte B 1994 roay,!! [leknapauma BCTpeUM Ha BbiCLLIEM
ypoeHe B pamkax OBCE B Ctambyne.'? MapuKcKasa XapTua, B 4aCTHOCTM, ACUT:

«[leMOoKpaTna ABNAETCA Haunydluel rapaHTuel ceoboapl BbipaxKeHWa CBOEro
MHEHWA, TEPNMMOCTM NO OTHOLLEHMIO KO BCEM rpynnam B 06LL,EeCcTBE M paBeHCTBa
BO3MOMKHOCTEW AN1A KaXKO0ro YenoBeKa... Mbl noaTBep:Kkaaem, 4To 6e3 KaKowi-
B0 AUCKPUMMHALMMU KaXKabli YeNOBEK MMEeeT NpaBo Ha cBO6oAy MbICAH,
coBect, penurumn u ybexaeHuii, cBobogy BblparKeHUs CBOEro MHEHMS,
cBoboay accoumaumm u MUpHbIX cobpaHuii, csoboay nepeasukeHusn (...)»

AHanornyHoe 3anABfieHWe copepkutca B CTambynbCKOM XapTMM eBpPOMenCcKon
6e3onacHoctn OBCE:

«Mbl [rocysapcTBa-y4acTHUKN] BHOBb NOATBEPKAAEM 3HAUEHNE HE3aBUCUMbIX
cpeacTs maccoBoit MHpopmaumm M csobogHoro notoka WHpopmaumu, a
TaKXe A0CTyna ob6uwecTBeHHOCTU K MHdopmaumn. Mbl 06A3yemca NpUHATDL
BCce HeobxoguMmble Mepbl AnA obecreyeHMs OCHOBHbLIX YCNOBUIA AanA
bYHKUMOHMPOBaHMA CBOBOAHbIX 1 He3aBncMMbix CMUW 1 BecnpenaTcTBeHHOro
TPAHCrPaHUYHOrO UM BHYTPMIOCYAApCTBEHHOro  noToka WHdopMmaLmu,
KOTOPbIA Mbl PacCMaTPMBAaeM KaK CYLLECTBEHHYIO COCTaB/AOLWYO Nt060ro
AEeMOKpPaTUYeCcKoro, cB0604HOM0 M OTKPLITOro obLiecTsa».

8. 3aknlounTenbHbll akT CoBellaHWs Mo 6e30MacHOCTU M coTpyAHuYecTBy B EBpone, XenbcuHku, 1
asryct 1975 ropga. Cm. TekcT Ha pycckoMm sasbike Ha caiite OBCE mo appecy: http://www.osce.org/ru/
mc/395052download=true.

9. KoneHrareHckoe coselwaHune KoHdpepeHumn OBCE no yenoseyeckomy nsmepenuio, nioHb 1990 roga. Cm.,
B YacTHOCTW, NyHKTbl 9.1 1 10.1, 10.2. JOKyMeHT JOCTyNeH Ha PycCKOM A3blke Ha caiTe OBCE no agpecy:
http://www.osce.org/node/14305

10. MapuKcKkas xapTus ans Hosow EBponbl. Bctpeya Ha Bbiclwem yposHe B pamkax OBCE, Hoabpb 1990 roaa.
CMm. Ha pycckom 3. Ha caitte Bropo IIpencrasurens OBCE no Bompocam ceo6opsr CMU: http://www.osce.
org/publications/rfm/2003/10/12253_108_ru.pdf.

11. Ha nyT¥ K NOoA/IMHHOMY MapTHEPCTBY B HOBYIO 3MOXy. BcTpeya Ha Bbicwem yposHe B pamkax OBCE,
BysanewrT, 1994 rog, myHkThI 36-38. CM. Ha pycckoM 3. Ha caiiTe biopo ITpeacrasutens OBCE mo Bompocam
cBobopsr CMI: http://www.osce.org/publications/rfm/2003/10/12253_108_ru.pdf.

12. BcTpeuya Ha Bbicluem ypoBHe B pamkax OBCE 8 CTambyne, 1999 rog, nyHKT 27. CM. TaKKe NYHKT 26 XapTuu
eBponerickor 6e3onacHoCTH, NPUHATOM HaToM e BCTpeye. TeKCTHa pycckomA3. Ha caliTe bropoMpeacrasuTens
OBCE no sonpocam cso6oabl CMU: http://www.osce.org/publications/rfm/2003/10/12253_108_ru.pdf.
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MesKayHapoAHble OpraHn3aLmnm, UX opraHbl U MeXAyHapoAHbIe CyAbl ACHO YKa3blBaloT,
YTO NpaBo Ha cBoboay BblpaXEHMA MHeHuWAa U cBoboay WHPopmauMK aBaseTcA
O4HMM U3 Ba*KHEMLWMX NpaBs YyesoBeka. Ha ceoeit camoi nepsoi ceccun B 1946 ropy
leHepanbHaa Accambnes OpraHusaumm O6beanHEHHbIX Haunin npuHana pesontoLmto
59 (1), koTopas, Kacascb cBob6oAbl MHGOPMALUK, FACUT:

«CBoboga MHPopmaumn aBnsetca GyHAAMEHTAZIbHbIM NPABOM 4Ye/ioBEKA M
KpUTEpMEM BCeX OCTa/ibHbIX CBOOOA, KOTOPbIM MOCBALLEHA AEATeNbHOCTb
OpraHusaunmn ObbegmHeHHbIX Hauuii.

MNop, ceob60a0M MHPOPMALMK B 3TON M BO BCEX NOC/AEAYOWMX PE30AHLMAX BbICLINA
opraH OOH noHWman «npaBo MOBCEMECTHO M bBecnpenATcTBEHHO NepeaaBaTh
M ony6aMKoBbIBaTb MHPOPMALMOHHbIE CBEAEHMA» BO MMA MUpPa M MUPOBOrO
nporpecca. OCHOBHbIM MPUHLMMNOM CBO6OAbI MHPOPMALMM C TOUYKM 3peHUA 3TOM
pesontoumm OOH aBnsetca «06A3aHHOCTb CTPEMUTLCA K BbISBNEHWUIO 0BBEKTUBHbIX
$aKToB M K pacnpocTpaHeHuno HGopmaLmm 6e3 310CTHbIX HamepeHuiny. Kak BUaHO
u3 pesonoumm 59 (I), cBoboAa BbiparkeHUA MHEHUS MMeeT OCHOBOMo/arawollee
3HayeHMe cama Mo cebe, a TaK¥Ke CAYKUT OCHOBOW ANA OCYLLECTBNIEHUA BCeX APYrnxX
npas.

Komuter  OpraHusaumm O6beamHeHHbIX Hauuit no npaBam 4YefnoBeKa — OpraH,
CO34aHHbIA B KayecTBe BCMOMOraTeNbHOro opraHa leHepanbHoi Accambnen ans
OCYyLLLeCTBNEHMA Hag3opa 3a cobatogeHmem MMM, — onpegennn:

«MpaBo Ha cBOGOAY BbIPAXKEHWA MHEHMA MMeEeT BaKHellee 3HayeHue B
nobom gemoKpaTtmyeckom obuiecteer».'

3aABNEeHUAMM TaKoro poaa M30buMnyioT npeLeaeHTHbIe pelleHmns cyaoB 1 TpubyHanos
no npasam YesoBeKa. EBponelickunii cya no npaBam YenoBeKa, Hanpumep, Noa4YepKHyN
B O4HOM M3 CBOMX pelleHnit, yto «[c]Boboaa BbipaxKeHUa MHEHUA ABNSETCA O4HOM U3
OCHOBHbIX COCTaBAAOLLMX [AeMOKpaTuyeckoro] obLiecTsa M HEOBXOANMbIM YCOBUEM
ONA ero nNporpecca, a Take A1A Pa3sBUTMA KakAoro Yenosekar».'®> Kak oTmevaetca
B 3TOM MNOMOXeHMM, cBO6OAA BblpaXkeHUA MHEHMs MMeeT OCHOBOMno/jarawollee
3HayeHMe Kak cama no cebe, Tak 1 B KauecTBe OCHOBbI A1 BCEX APYrMX NpaB YesoBekKa.
MonHoueHHaA AeMOKpaTUA BO3MOMKHA TOMbKO B 0bllecTBax, rae AOMNyckaeTtca U
rapaHTuMpyetcs cBo60oAHbIA NOTOK MHbOpMaummn u naei. Momumo atoro, csoboaa
BbIPAXKEHNA MHEHMA MMeeT pellatollee 3HaYeHWe ANA BbiABAEHUA U M306aMYeHnn

13. OpraHusauna O6begmHeHHbIx Hauui. LecTbaecAaT natoe nneHapHoe 3acefaHune, 14 nekabps 1946 r.
OdmumanbHbIN TEKCT Ha PYCCKOM A3bike onybavKosaH Ha caite OOH no agpecy: http://daccess-ods.un.org/
access.nsf/Get?OpenAgent&DS=A/RES/59(l)&Lang=R&Area=RESOLUTION

14. feno «[13 XyH MNak npotus Pecnybanku Kopeun» (Tae-Hoon Park v. Republic of Korea, 20 October 1998,
Communication No. 628/1995, para. 10.3).

15. Oeno “XeHwaucaitg npotms CoeguHeHHoro KoponesctBa» (Handyside v. the United Kingdom, 7
December 1976, Application No. 5493/72, para. 49). TekcT pelieHNs Ha aHITMIICKOM A3BIKe JOCTYIIEH Ha
caiite EBporeiickoro cypa mo mpasam denoBeka 1o agpecy: http://hudoc.echr.coe.int/sites/eng/pages/search.
aspx?i=001-57499.
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HapyLleHW NpaB Yenoseka 1 60pbbbl C TAKMMU HapyLLEHUAMM.

FapaHTUA cB060AbI BbIPaXKEHUA MHEHNA OCOBEHHO BarKHA NPUMEHUTENBHO K CPeaCTBam
MaccoBoi MHpopmaumu. EBponeickuii cys nNo npaBam YesoBeKa HEW3MEHHO
NOAYEPKMBAET KUCK/IOYMTENBHYIO PO/b NPECChl B MPaBOBOM rocyaapcrae».i

B npogonxeHune 3TOW MbIC/N Cy4 OTMmeYaeT:

«CBoboga neyaTM paeT O6WECTBEHHOCTM HENpPeB30MAEHHbIN WMHCTPYMEHT,
No3BO/IAKOWMNIA el 3HAKOMWUTbCA CO CBOMMU MOJUTUYECKMMMU Anaepamu
M nosayyatb npepcrasieHne o6 mMx mgeax M nosmumax. B yactHocTM, oHa
No3BOASAET MNOAUTUKAM Pa3MbILWAATbL U BbICKa3biBaTb CBOK TOYKY 3PEHUA MO
BOMpPOCam, 3ab60TAWMM 06LLEeCTBEHHOE MHEHME; TAaKMM 0Opa3om, BCe NonyYatoT
BO3MOKHOCTb Y4acTBOBaTb B CBOOOAHOM NOAUTMYECKOM AMUCKYCCMU, KOoTopas
HaxXoAMTCA B CAMOM LLEHTpe KOHLENUMM AeMOKpaTMyeckoro obuiectsa».?’

K Tomy ke cBobogHble CMMU, Kak nogyepkunsan Komutet OpraHumsaumnmn O6beamnHeHHbIX
Hauwni no npasam YenoBeKa, UrPatoT CYLLECTBEHHYO POJb B MOJIUTUYECKOM Npouecce:

«CBOBOAHbI 06MEH MHPOpMaUMen U MHEHUAMM MO TOCYAAPCTBEHHLIM WU
NOAUTUYECKMM BOMPOCAM MEXAY rpaxkAaHamMu, KaHauaaTamu U n3bpaHHbIMK
NpeacTaBUTENAMM UMEET UCKIOUMTENbHO BaXKHOE 3HAYeHNe. DTo npeanonaraert
cBobogHyto neyatb u gpyrne CMU, mmetolwme BO3MOXKHOCTb BbICKa3blBaTbCA
no BOMNpocam O6LLECTBEHHOW 3HAYMMOCTUN 6e3 LeH3ypbl UM OrpaHUYeHU Un
MHPOPMUPOBaTL 06LLLECTBEHHOE MHEHMEe», 1B

EBponeiicknini cys No npaBam YesioBeKa TakKe 3aaABAsAn, 4T0 HAa CMWU nexut
06A3aHHOCTb pacnpocTpaHeHna WHPoOpMauMM WU UKAel, Kacatowmxca Bcex coep
06LLecTBEHHbIX MHTEPECOB:

XoTA npecca M He A0/MKHA NpecTynaTb rpaHuULbl, YCTaHOBJ/IEHHble AnA  [3awuMTbl
WMHTEpPEeCcOoB, U3/I0XKeHHbIX B cTaTbe 10(2) ]... Ha Hee, TemM He MeHee, BO3/10XKeHa MUCCHA
Nno pacnpocTpaHeHuio WHbopMauMM M unaen, npeacTaBAAOWMUX O6LLECTBEHHbIN
MHTEpEeC; ecNun Ha Npecce NeXuT 3a4a4a pacnpocTpPaHATb Takyto MHpopMaUuio 1 naen,
TO 06LWEeCTBEHHOCTb, CO CBOEWN CTOPOHbI, UMEET NPaBO Ha UX NofyyYeHue. B npoTnsHom
cnydyae npecca He cmoria 6bl BbINOMHATL CBOK OCHOBHYIO PYHKLMIO «CTOPOXKEBOro
nca o6LLecTBEeHHbIX MHTepecos».'®

16. fleno «Torbep ToprepcoH npotus UcnaHaum» (Thorgeir Thorgeirson v. Iceland, 25 June 1992, Application
No. 13778/88, para. 63). TeKCT pelueHMa Ha aHIIMINCKOM A3blKe AO0CTYNeH Ha caiTe EBponeiickoro cyaa no
npasam 4Yesnoseka no agpecy: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57795

17. Oeno «Kactennc npotvs Ucnanum» (Castells v. Spain, 24 April 1992, Application No. 11798/85, para.
43). TeKcT pelueHuns Ha aHIIMICKOM A3bIKe JOCTYNeH Ha caiite EBponeicKoro cyaa no npasam YenoBeka no
agpecy: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57772.

18. 3ameuvanne obmero mopsigka Ne 25 Komwmrera Opranmsanym O6bennmuenHpix Hanmii mo mpaBam
yenoBeka, 12 urons 1996 ropa.

19. Cm. geno «Kacrennc npotus UcnaHum» (Castells v. Spain, note 25, para. 43); «“O6cepsep” n “fapaman”
npotus Coennnennoro Koponescrsa» (The Observer and Guardian v. UK, 26 November 1991, Application
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1.2. OrpaHuyeHus cBo60AbI BbipayKeHU MHeHUsA

MpaBo Ha cBO6OAY BbIPaXKEHNA MHEHUA He ABAAETCA abCONOTHLIM: B ONpeaeeHHbIX
M HEMHOTrOYMCNEHHbIX OBCTOATE/NIbCTBAX OHO MOMKET NOABEPraTbCA OrPaHUYEHUAM.
OfHaKo B CW/ly OCHOBOMOANAraloLLero xapakrepa 3Toro npaBa OrpaHUYEHUs LO/KHbI
6bITb TOYHBIMK U YETKO ONpeseNieHHbIMU B COOTBETCTBUM C NMPUHLMMNAMM NMPaBOBOro
rocygapcrtea. bonee Toro, orpaHWyYeHMA OOMXKHbI NPECcAefoBaTb 3aKOHHbIE Lenu;
npaBo Ha cBoboAy BblpaXKEHUA MHEHWUA He MOXKET BbITb OrpaHMYEHO TOMbKO M3-3a
TOro, YTO KaKOe-TO KOHKPETHOE 3asBNEHME WM BbIPaKeHWe paccmaTpMBaeTCA Kak
OCKopbuTeNbHOE MM NOTOMY, YTO OHO MOABEPraeT COMHEHWIO NPU3HAHHbIE AOTMbI.
EBponenckuii cys no npaBam YesioBEKA NMOAYEPKHY/, UYTO MMEHHO TaKue 3asB/ieHUn
OO0CTOMHbI 3aLUNTHI:

«[CBO6OAA BblpaKeHUs MHEHUA] MPUMEHMMA He TONbKO K «UHopMauumn»
UAN  «naeAam», KOTopble BCTpeyatoTca 61aroCKAOHHO MAM paccMaTpusaloTca
Kak 6e306bugHble NM60 HelTpasibHble, HO W B OTHOLIEHMM TeX, KoTopble
3a/1eBaloT, LUOKMPYIOT UM BEeCnoKoAT rocyAapcTtBo MAKM KaKyto-1Mbo 4yacTb
HaceneHua. TaKoBbl TpebOBaHMA NAOPANU3Ma, TEPNMUMOCTU U NMbepanmsma,
6e3 KOTOPbIX HET «AeMOKpaTUieckoro obuiectsa»».?

B crtatbe 19(3) MIITIN ycTaHOBAEHbI YeTKMEe Mpedenbl, B KOTOPbIX AOMYCTUMbI
3aKOHHble orpaHM4yeHuns ceoboabl BblpaxkeHUa MHeHuA. OHa racuT:

Monb3oBaHWe NPeayCMOTPEHHbIMM B NYHKTE 2 HACTOSALLEN CTaTbM NpaBamu Hanaraet
0cobble 064A3aHHOCTM M 0CODYIO OTBETCTBEHHOCTb. OHO MOMKET ObITb, CAef0BaTe/NbHO,
COMPAMEHO C HEKOTOPbIMM OrpaHWYEHUAMM, KOTOpPble, OOHAKO, AOMKHbI 6biTb
YCTaHOB/IEHbI 3aKOHOM U AABNATLCA HEOBXOAUMbBIMU:

a) ANA yBaXKEHMWA NPaB U penyTaumm Apyrux AuL;

6) p[ns oxpaHbl rocyaapCTBeHHOW 6He3onacHocTH, o06LWecTBEHHOro NopPsAKa,
340P0BbSA UM HPABCTBEHHOCTU HAaceNeHUs,

BMelLaTenbCcTBO AO/IKHO NpecnefoBaTb OAHY M3 Lefeil, Nepeyuc/ieHHbIX B cTaTbe
19(3); 3TOT nepeyeHb ABNAETCA MCYEPNbIBAOWMM, W, CAeA0BaTeNbHO, WHOe
BMELIaTeNbCTBO NpeacTaBnseT coboi HapyweHue ctaTbu 19. BmelsaTenbcTso
LO/MKHO OblTb  «HEObXoAMMBIMY»  ANA OOCTUMKEHUSA OAHOW M3 3Tux uenen. Cnoso
«HeobxoaMmbIli» B AAHHOM KOHTEKCTe MmeeT ocoboe 3HauyeHue. OHO O3HavaerT,
YTo ANA BMeLaTeNbCTBA [AO/MKHA CYWeECTBOBaTb  «HacylWwHasa obuwecTBeHHan
noTpebHoCTb»?!; YTO MPUYMHDBI, MPMUBOAMMbIE FOCYAAaPCTBOM B KayecTBe 060CHOBaHMA
BMELLATENbCTBA, AOJIKHbI OblTb “OTHOCALWMMMUCA K AeNy U A0CTaTOYHbIMK” U YTO

No. 13585/88, para. 59); u «“Canpn taitmc” npotus Coegunernoro Koponesctsa (II)» (The Sunday Times v.
UK (II), 26 November 1991, Application No. 13166/87, para. 65).

20. feno «XeHpucaiig npotus CoegnHeHHoro Koponesctsa» (Handyside v. the United Kingdom, 7 December
1976, Application No. 5493/72, na. 49).

21. Cm., Hanpumep, aeno «Xpuko npotus Cnosakum» (Hrico v. Slovakia, 27 July 2004, Application No.
41498/99, para. 40). TeKCT peleHns Ha aHIIMIMCKOM fA3blke JOCTyneH Ha MHTepHeT-caiite EBponeiickoro
cyfa no npasam yenoseKa no agpecy: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-61930.
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rocyZflapCTBO OO/IKHO MOKasaTb, YTO BMELLATE/IbCTBO COPA3MEPHO Mpecsiesyemon
uenu. Kak 3aasmn KomuTteT no npaBam 4yenoseka, “TpeboBaHve 0 HeobxoaMmocTm
npeanosaraeT HajuyuMe 3/1eMeHTa COPasMEpPHOCTM B TOM CMbICIE, YTO MacliTab
OrpaHuyYeHus cBOOOAbI BbIPAXKEHUA MHEHWUA [AO/KEH OblTb COpasMepHbIM C TOM
LEHHOCTbIO, Ha 3aLMUTY KOTOPOI HanpaBAeHO AaHHOe orpaHuyeHne”.?

Cratba 10 ECMY (vactb 2) rnacut: «OcyulecteneHme 3Tux csoboa, Hanaratwouwee
06A3aHHOCTM W OTBETCTBEHHOCTb, MOXET ObiTb COMPAMEHO C onpesaeseHHbIMM
bopManbHOCTAMM,  YCNOBUAMM, OFpPaHUYEHUMAMMU WMAM  CaHKLUMAMK, KOTOpble
npeaycMoTPEHbI 3aKOHOM M HEOBXOAMMbI B A€MOKpPaTUYECKoM 06LLecTBe B MHTepecax
HauMoHaNbHOW 6e30MNacHOCTH, TePPUTOPUANIBHOMN LEeNOCTHOCTU MK 06LLEeCTBEHHOrO
nopsgKka, B UeNAX npeaoTepalieHus 6ecnopagkoB WAM  NpecTynaeHui, ana
OXpaHbl 340POBbA M HPABCTBEHHOCTW, 3alMTbl penyTauuMum Wau npas Apyrux auu,
npeaoTBpaLLeHna pasriaweHna nHGopmaLmm, noyyeHHon KoHGMAEHUMANbHO, AN
obecrneyeHunn aBTopuTeTa N BECNPUCTPACTHOCTU NPABOCYAMUAY.

ITO MHTEPNPETUPYETCA KaK yCTaHOB/eHWEe TPOMCTBEHHOrO KpuTepus, Tpebytoulero,
yTob6bl NtO6bLIE OrpaHMyeHMa 6bian 1) npegnucaHbl 3aKOHOM, 2) npecneaoBanv
3aKOHHYI0 Lenb U 3) 6bln HeobXOAMMbIMUM B EMOKPATUYECKOM 0bLLLecTBe.

PacnnbiBYaTble MAM HEYETKO CHOPMY/IMPOBAHHBIE OTMPAHUYEHUA UAU OrpaHUYEHMUS,
OCTaBAAOWME 4Ype3mepHyo cBoboay LOEeNCTBUM AN WCNONHUTENbHOW BAAcTH,
HECOBMECTMMbI C NPAaBOM Ha CBODOOAY BbIPaXKEHUS MHEHUS.

Heobxogumo oTmetuTb, uTo KoHcTUTyums PecnybamMku KasaxcTaH TaKxkKe
YCTaHaBAMBAET KPUTEPUM OrpaHUMYEHUs NpaB U CBOOOA YenoBeKa M rparkaaHuHa,
B LE/NIOM, COOTBETCTBYIOLLME CUCTEME, NMPUHATON B MEXAYHAPOLHOM rMpaBe, HO
umerowme ceoto cneunduky. OcHoBHOM 3aKoH KasaxcTaHa B ctatbe 39 pasgenser
npaBa 4YesnoBeKka Ha ABe KaTeropuu. OTHOCALLMECA K MEPBOA KaTeropuu npasa He
MOTYT BbITb OrpaHUYEHbI HU NPU Kaknx obcToaTenbcTBax. CBo6oAa BbiparkeHWa c1oBa
MOXET NoABePraTbCA OrpaHUYEHUsM NpU COBAOAEHUN CNeayOWNX MMNEPATUBHDIX
TpeboBaHWUI K BBOAMMbIM OrpaHUYEeHUAM:

1) Takue orpaHuU4eHnA MoryT yCTaHaBAMBATLCA UCKAOUYUTENIbHO 3aKOHaMM

2) OrpaHnyeHnA MOryT YCTaHaBAMBATbCA B CAeAyloWwmx Uenax: 3aWnThbl
KOHCTUTYUMNOHHOIO CTPOA, OXpPaHbl 06Ll.l,eCTBEHHOI'O nopAaKa, npas u CBOﬁO,EI1
4yenoseka, 340p0BbA U HPAaBCTBEHHOCTUN HaceneHuA.

3) BBoAMMble OrpaHUYEHUs AOMKHbI ObITb COPAa3MEPHbIMM YKa3aHHbIM Bbllle
Lenam.

4) OrpaHWYeHUs HU B KOEM C/ly4ae He MOTYT HOCWUTb MOIMTUYECKUIA XapaKTep.

Yactb 3 ctatbm 20 KoHcTutyummn Pecnybamku KasaxcTaH npuMeHUTENbHO K cBoboae

22. PeweHne Komuteta OOH no npasam uyenoseka no geny «Padasnb Mapkuw gu Mopauw npoTtvs
AHronibl» (note 31, para. 6.8).
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CNoBa BBOAMT NepeyvyeHb TeX OrPaHUYeHWW, KOTOpble MOryT YCTaHaBAMBATbCA B
OTHOLUEHWUWN Peanm3aummn 4aHHON KOHCTUTYLLMOHHOM LLEeHHOCTY:

«He ponyckaloTca nponaraH4a WMAW arMTaumMa HaCUIbCTBEHHOrO M3MEHeHuA
KOHCTUTYLMOHHOIO CTPOS, HapylleHWsA LenoCTHocTM Pecnybauku, noapbisa
6€e30MacHOCTM rocy4apcTea, BOMHbI, COLMAIbHOrO, PacOBOro, HaLMOHA/IbHOTO,
PeNnNrMo3HOro, COC/IOBHOMO M POAOBOrO MPEBOCXOACTBA, a TaKKe Ky/bTa
YECTOKOCTU M Hacuaua».

1.3. MexXayHapoaHO-NpaBoBble CTaHAAPTbl pelleHus Bonpoca 06 orpaHuuYeHuwn
cB060AbI BbIPAaXKEHUA MHEHUA B LIeNAX 3aLMUTbl OTAENbHbIX LLIeHHOCTEe! (B KOHTEKCTe
cneundUKK npeanaraemoro peryimposaHms)

1.3.1. OrpaHuueHne cBo60Abl BbIPAXKEHMA MHEHMA B UENAX 3alWMUTbl JIUUHDIX
HeMMyLLEeCTBEHHbIX NpaB

YBaXKeHWe M OxpaHa MpaB TPETbMX /ML, KaK Y¥Ke YKas3blBaNoCb paHee, ABAAETCA
TOW LEHHOCTbIO, B MHTEpecax 3aluTbl KOTOPOW AONYCKAeTcA OrpaHWYeHua npasa
Ha cBoboay BbIpaXKeHUA MHeHWA. B psge peKkomeHAaTe/NbHbIX pPeleHuii opraHos
€BpOonelncKoro coobLecTsa, a paBHO B NpakTMKe EBponeickoro cyga no npasam
yenoBeKa, CHOPMYANPOBAHbI KPUTEPUM COPA3MEPHOCTU BBOAMMbIX OrpaHUYEHMU
3aWMLLAEMbIM LUEHHOCTAM. MoMMMO 0BLWMX MPUHLMMNOB TONKOBAHUA AOKYMEHTOB
B chepe nNpaB uYeNoBEKa, NPUBEAEHHbIX Bblle, B KOHTEKCTE MUCCAeAyeMbIX
3aKOHOMPOEKTOB PEeNeBaHTHbIMM  ABAAIOTCA NO3MUMKM, CHOPMYNMPOBAHHbIE B
OTHOLWIEHUWN KPUTMKU AOMKHOCTHbIX AuL, (T.H. Ny6AMYHbIX GUrYp) M B OTHOLLEHMM
A0NYCTUMOCTU NPUMEHEHUA YroN0BHO-NPABOBbLIX Mep 418 OXPaHbl NPas U MHTepecos
TPETbUX UL,

Becbma npopaboTaHHbIM M YETKO BbIpaXKeHHbIM B MpakTuke EBponeickoro cyaa no
npaBam YesioBeKa ABNAETCA NPUHLUMUM AOMYCTUMOCTU LUMPOKOW KPUTUKM B OTHOLLEHUU
VL, Yer cTaTyc Um obLecTBEHHOE NONOXKEHMeE «0bpeKaeT» ux Ha 6osiee npucTanbHoe
BHMMaHWe K cBoelt purype. B yacTHOCTM, Npu GOpMMPOBAHUM CBOE MO3ULUKU MO
uenomy paay aen, Cya cpopmynmposan ONUCaHHbIA NPUHLAUN Ceayrowmm o6pasom:

«npeaenbl AONYCTUMOW KPUTUKM B OTHOLIEHWU MOUTUYECKOro AeATeNns Kak
TaKOBOrO LUMPE, YeM B OTHOLUEHWWM YacTHOro Anua. B oTanume ot nocneaHero,
nepeblit HeM36EeXHO M CO3HATE/IbHO OCTaBAAET OTKPbLITbIM A/ NPUCTaAbHOrO
aHaNM3a KYPHaNMUCTOB M 06LLECTBA B LLE/IOM KaX4oe CBOe C/0BO U AeicTeue,
a cnepoBaTeNibHO, AO/MKEH MNPOABAATL U BONbLIYID CTEneHb TePNMMOCTU.
HeT comHeHuA, 4TO penyTauua MNOAUTMKA MOAJENKMT 3almuTe, AaxKe Korga
OH BbICTYMNaeT U He B IMYHOM KayecTBe; HO B TaKMUX C/ydasnx MpPOTUBOBECOM
Nogo6HOM 3aWnTbl BbICTYNaeT MHTEepeC 0BLWecTBa K OTKPbITOM AMCKYCCUMM NO
NosINTUYECKMM BONpocam».?

23. Cm., Hanpumep, geno «puHbepr npotus Poccum» (Greenberg v. Russia, 21 July 2005, Application No.
23472/03, para. 25). TeKCT pelueHust [0 fe/ly Ha PYCCKOM sI3bIKe JOCTYIIEH Ha VIHTepHeT-caliTe 10 afjpecy:
http://mmdc.ru/praktika_evropejskogo_suda/praktika_po_st10_evropejskoj_konvencii/europ_practice37/,
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Mcxopa ns nosnunin, cGopmMynmnpoBaHHbIX BbllLE, MOXKHO FOBOPUTb O TOM, YTO YPOBEHb
3aWmTbl NPOTUB AnbdamaLMOHHbIX GOPMA BbIPaXKEHUA MHEHUA, Y NOAUTUYECKUX U
rocyZ,apCTBEHHbIX AeAaTenel He MOXKeT ObiTb, MO KpaliHell mepe, Bbllle, Yem Y Nobbix

OPYTrUX rpaskaaH.

Cyw,ecTBeHHbIM SBAAETCA M BOMPOC O JAeKkpvmuHanmszauun anddamaumoHHbIX
OeNVKTOB (nocAraTeNibCTB Ha 4ecCTb, AOCTOMHCTBO M penyTauuio JIMYHOCTU NyTem
pacnpocTpaHeHMss Mnopovalmx cBeaeHUid IMbOo yTBEepP)KAEHMI OCKOP6UTENbHOro
XapaKTepa), KOTOpbliA HEOAHOKPATHO CTAaHOBW/ICA MNPEAMETOM PacCMOTPEHUA |
06CYyKAEHNA MEXKAYHAPOAHbIX OPraHM3aumii U UX OpraHos.

KomuTeT no npasam 4yenoseka OOH Ha CTO BTOpOW ceccuu, KoTopasa npoxoguna
B eHese ¢ 11 no 29 uions 2011 roaa, NnpuHsan 3amedvaHune obuwero nopsaka Ne 34
«CraTtba 19: cB0604a MHEHUI U UX BbipaXkeHUa».2* TyHKT 49 yKa3zaHHOro AOKYMeHTa
bopmmpyeT BUAEHNE KOMUTETOM OCHOBHbIX MPUHLMINOB CO34aHMA 3aKOHOAATE/NbCTBA,
HanpaBAEHHOro Ha NpoTMBoaencTeme aubdamaumm:

«HeobxogMmo TLLATENbHO MOAXOAWUTL K pa3paboTKe 3aKOHOB, KacakowmxcA
KneBeTbl, obecneymBaTb MUX COOTBETCTBME MONOXKEHMAM NyHKTa 3 [cTatbun 19
MMITIM], a TakKe He JonycKaTb, YTOObl OHM HA NPAKTMKE UCNOb30BaNUCh A5
orpaHuYeHuna npaBa Ha cBO6OAHOE BblpaxeHMe MHEHWI. Bo Bce Takune 3aKOHbI,
B YACTHOCTU YroOJIOBHblE 3aKOHbI, KacalowmMeca KNeBeTbl, clefyeT BKAOUYUTb
Takune GopMbl 3aLLMTbl, KOTOPbIE OTBEYAIOT MHTEPECAM NPaBAMBOCTU, U OHU He
OOJIKHbI MPUMEHSATBLCS MO OTHOLLEHUIO K TaKMM GOPMaM BblPaXKEHUA MHEHWA,
KOTOpble MO CBOEW npupoae He MoryT BbiTb NposepeHbl. [0 KpaltHeW mepe,
B OTHOLWEHMM KOMMEHTApPWEB, 3aTParnMBaloOLWMX MHTepecbl O0bLWEeCTBEHHbIX
AeATtenen, cnegyeT CTPEMUTbCA He [AOMYyCKaTb YCTAaHOB/JEHMA HaKa3aHWM 3a
BbICKa3blBaHMA, KOTOpble CTann AOCTOAHMEM OOLWEeCTBEHHOCTU NO OWWbOKe U
6e3 371010 ymbIcna, UAN UX NepeBosa B pa3pag He3aKoHHbIX. B ntobom cnyyae
Hannyme ob6LLECTBEHHOIO MHTEPECA K 0ObEKTY KPUTUKM CnesyeT paccmaTpmBaTh
B KayecTBe 3/1eMeHTa 3almTbl. [ocygapcTBam—-y4yacTHUKaM cnegyet npUHNUMaThb
Mepbl BO M3bexKaHMe Ype3mepHblX Mep HaKkasaHua u wrtpados. Tam, rge 310
HeobxoaMmo, rocygapcTBam-yyaCTHUKaAM CleayeT BBOAUTb YMeEpPEHHble
orpaHuyeHna Ha TpeboBaHWe, B COOTBETCTBMM C KOTOPbIM 3awmTa obsA3aHa
BO3MECTUTb PacxoAbl CTOPOHbI, BbiMrpaBLueit Aeno. focyaapcTBaM—y4acTHUKaM
cnegyeTr pPacCMOTPETb BO3MOXHOCTb  WCKAOYEHUA KAesBeTbl M3  paspaga
npecTynieHunii, Ho B Ntobom cayyae yronoBHOe 3aKOHOAATENbCTBO AOMMKHO
NPUMEHATLCA NLWb B CBA3M C Hanbonee cepbe3HbIMU CAy4aaMM, @ IULLIEHNE
cB06OAbI HU NPU KaKMX YCNOBUAX He [LO/IKHO CYMTATbCA afleKBAaTHON mepoW
HaKasaHuA. [ocyaapCTBO—YYaCTHUK He [O/KHO AOMNYCKaTb CUTyauui, Koraa

meno «JIunrenc npotus Actpum» (Lingens v. Austria) ot 8 mionsa 1986 r., Series A, N 103, § 42, Tekcr
pelIeHnA 1o [iely Ha PYCCKOM fA3bIKe OCTYIeH Ha VIHTepHeT-caifTe 1o afpecy: http://mmdc.ru/praktika_
evropejskogo_suda/praktika_po_st10_evropejskoj_konvencii/europ_practice87/

24. TeKCT JOKYMEHTa AocTyneH B cet MHTepHeT no agpecy: http://wwwl.umn.edu/humanrts/russian/
gencomm/Rhrcom34.html
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nocse npeabaABAeHUA AnLY 06BUHEHUA B KneseTe cyaebHoe pasbupaTenbcTBo
B OTHOLUEHUW 3TOrO JIMLA HE MPOBOAUTCA CKOPEMLIMM 06pa3om, MOCKONbKY
TaKad MPaKTUKa OKasblBaeT CKOBbIBaloOWEee BO3AENCTBME, HEMPaBOMEPHO
OrpaHWYMBalOLLEE OCYLLECTBIEHNE TAKUM IULLOM UK APYTVUMU ULLAMU NpaBa
Ha cBOHOAHOE BblpayKeHWe MHEHUsY.

CTonb ’Ke KaTeropuuyeckas nosuuma 6blna 3aHATa [lMapnameHTcKol Accambneei
Coserta EBponbl, KOTOpas B xoae cBoero 34 3acefaHusa, KOTOPOe COCTOANOCH 4 OKTABPSA
2007 roga, npuHana Pesontouuio NACE 1577 (2007)1 «Ha nyTv K oTMeHe yrosioBHOM
OTBETCTBEHHOCTU 33 auddamaumio». B ykazaHHoOM AoKymeHTe Accambnes, ucxops
M3 TOrO, YTO 3aKOHblI 06 OTBETCTBEHHOCTU 3a Anddamaunto nNpecreayroT 3aKOHHYHO
Lenb No 3awmTe penyTaumm 1 Npas rpa)kaaH, TeMm He MeHee, Npu3Baaa rocyaapcTea-
yneHbl CoBeTa EBpOnbl KpaiHE OCTOPOXKHO NPUMEHATL 3TU 3aKOHbI, TaK KaK 3TO MOXKeT
CepPbe3HO YLLEeMUTb CBODOAY BblpaXKeHUA MHeHUI. Mo MHeHuto Accambnen, B page
rocygapcTs npecsiegoBaHme 3a anddamaunio conpoBoKaaeTca 310ynoTpebneHmnamuy,
KOTOpPble MOXHO PAacCMATPUBATb KaK NOMbITKM BAacTe NoAaBUTb KPUTUKY CO CTOPOHbI
CMW. B yacTHOCTW, B KayecTBe Npumepa TaKoh cuTyauuu B Pesontoumm 6bina
npuseneHa Poccuiickas ®epepaums, 3aKoHOAATENLCTBO KOTOPOW O KNeBeTe Ha MOMEHT
NPUHATUA Pe3oniounn B 3HAUMTENbHOM CTeneHu BblIo CXOAHO C GOPMYNMPOBKAMMU
paccmaTpmMBaemMoro NpoekTa YrofloBHOrO KogeKca.

B passutMe nonoxeHuin Pesontouumn Accambnesa c 6onbwoit 03abOYEHHOCTbIO
OTMEeTW/Ia, YTO BO MHOTUX TOCyAapCTBax-yieHax 3a Auddamaumio 3aKOHOAATeNbHO
NpeaycMOTPEHO HaKa3aHWe B BUAE THOPEMHOTO 3aK/IH0UEHUA, U YTO HEKOTOPbIE UX HUX,
[0 CUX MOP NPUMEHSAIOT ero Ha npakTuKe. Mo MHeHUo Accambien, Kaxabli ciyyai
TIOPEMHOTO 3aKo4YeHUs paboTHUMKoB CMU aBnseTcAa HegoMyCTUMbIM NPENATCTBUEM
B peanusaumm cBoboAabl BblParKEHUA MHEHWUI U NPUBOAMT K TOMY, YTO OOLLECTBO B
Le/I0M CTPAZAET OT TOrO, YTO NOCPEACTBOM TAaKOr0 AaBNEHMA XKYPHAANCTOB 3acTaBAAOT
MONYaTh.

B KauecTse BblIBOAA PE30/110LMA COAEPIKUT CeayoLee NoNOXKeHMe:

«13. MNoatomy Accambnea nonaraer, 4To HaKasaHMe B BuAe TIOPEMHOrO
3aK/04eHnn 3a anddamaumio goMKHO BbITb HE3aMeaIUTeIbHO OTMEHEHOY.

[aHHana o6las peKkomeHZauuMa Hawna pasBuMTME B PEKOMEeHJaUuMAX CTpaHam-
yyacTHMKam CoseTa EBponbl OCYLLECTBUTb PAL Mep NPaBOTBOPYECKOTO XapaKTepa,
a paBHO HaMpaBJEHHbIX Ha KOPPEKTUPOBKY MNPaBOMPUMEHUTE/NIbHON MPaKTUKK, B
YacTHOCTU:

- HesamMea/IMTENbHO OTMEHUTb HaKasaHue 3a aubdamauumio B BUAE /MLLEHMUA
csobogbl;

- paTb 6onee TouyHoe onpeaeneHve guddamaumm B CBOEM 3aKOHOAATE/bCTBE
BO wu3berKaHMe MpPOU3BOILHOIO MPUMEHEHUA 3aKOHAa W AnA obecneyeHus
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3¢ EKTUBHOWM FPaXKAaHCKO-NPaBOBOM 3aLMUTbl Y€/I0BEYECKOIO AOCTOMHCTBA /WL,
3aTPOHYTbIX anddamaumei;

- MCKMOYMTb M3 CBOEro 3aKoHogaTtenbctBa O auddamauum  Hopmbl,
obecneunBatome yCUNEHHYIO 3aLlMTY OOLECTBEHHbIX AeATeneun;

- obecneuntb 3aKoHOAATeNbHO, YTOBbLI MLA, Npecnegyemble 3a guddamaumio,
pacnonarany Hagfiexalumu cpeacTsamu Aa CBOeW 3alMTbl, B 4YacTHOCTH,
cpeacTBamu, NO3BONAOWMMM NOATBEPAUTL AOCTOBEPHOCTb CBOMX YTBEPMKAEHUIA
M MX COOTBETCTBMA MHTepecam obLuecTBa.

Hecmotpa Ha 10, uto KasaxctaH He Bxoaumt B CoBeT EBponbl, U He NpuvHUMAnN
00s3aTeNbCTBA  WCMNONHATL  PELIEHWA  OPraHoB  AAHHOW  MeXAYHapoaHOM
OopraHusauumn, co CTOPOHbI MPaBUTENbCTBA CTPAHbl UCXOANAO HECKO/IbKO 3aaBAeHUM
O NpUBEP)KEHHOCTM UueHHocTAM CoseTa EBponbl, U 6blAM NPeAnpUHATLI LWarw,
HanpaBieHHble Ha pacwupeHne B3ammopencTesmsa. B uactHocTu, B anpene 2004
roga 6bi1o 3akntoveHo CornaweHve O coTpyaHuyecTBe Mmexay [MapnameHtom
KasaxctaHa u MNACE,* B Hosbpe 2006 roga MapnameHT KasaxcTaHa nogan 3aaBKy
Ha noslyYyeHWe rocyAapcTBOM CTaTyca HabnopaTens,”® cTpaHa ABAAETCA YYACTHUKOM
EBponeickol Komuccum 3a AeMOKpaTUio Yepes npaso (BeHeumaHcKkaa Komuccus). B
pamkax o603HaveHHoro CornalweHna KasaxctaHom 6b110 NOATBEPKAEHO HAMEPEHWE
NPOABUraTb MPUHLMMbI YBAXKEHWUA NPAB YeI0BEKA U OCHOBHbIX CBOOOA.

MpaBoHaHENPUKOCHOBEHHOCTbYACTHOM XU3HN 3aPUKCMPOBAHO OCHOBOMOAraoLLmMmm
MEXAYHapOAHbIMU AOKYMEHTAMM MO MpaBaM YenoBeKa. MexayHapoaHbIA NaKkT o
rpaXK4aHCKNX U NONUTUYECKUX NpaBax B cTaTbe 17 ycTaHOBUA cneytolee:

«1. HUKTO He MoOKeT noaBepraTbCA MNPOU3BOJAbHOMY WM HE3aKOHHOMY
BMELLATENbCTBY B €0 JIMYHYIO M CEeMEMNHYI0 KM3Hb, MPOU3BO/IbHLIM MK
HEe3aKOHHbIM MOCAraTe/NIbCTBamM Ha HEMPUKOCHOBEHHOCTb €ro KUAuLWa MAn
TaliHy ero KoppPecnoHAEHUMN NN HE3aKOHHbIM NOCAraTeNbCTBAM Ha ero YecTb
W penyTaumio.

2. Kaxkablli 4enoBeK MMeeT NPaBo Ha 3aLLMTY 3aKOHA OT TAaKOro BMeELLATe/IbCTBa
WM TaKMX NOCAraTeNbCTB. ».

EBpOI'IeVICKaH KoHBeHUMA O 3awWmTe Npas 4esioBeKa U OCHOBHbIX CBO60,CI,, roeopa o
npaB Ha JIMYHYKO XXU3Hb ONpeaenaeT, YTo:

«He ponyckaetca BMeLATeNbCTBO CO CTOPOHblI Myb6AMYHBIX Bnacten B
ocyuwiectsneHne 3TOro npasa, 3a WUCKAKOYeHUMEM Cay4dyaeB, Korga TaKoe
BMeLLaTeNbCTBO NPeayCMOTPEHO 3aKOHOM U HEOBX0AMMO B AEMOKPATUUYECKOM
obulecTBe B_MHTepecax HauMoHasbHOW 6Ge3onacHOCTM M 06LWEeCcTBEHHOIO
25. TeKcT cornallueHmns Ha aHIMIACKOM A3bIKe JOCTYNEH B ceTW MHTepHeT no agpecy: http://assembly.coe.int/
President/InfoBase/FinalAgreement_KAZ_CoEPA_E.pdf
26.Cm. UHPopmaLMOHHbIV foKknag KomuTeTa NMapnameHTCKon accambnen coseta EBponbl N0 NOAUTUYECKIM
Bompocam Ne 12056 ot 07 okTaA6ps 2009 rofa, JOCTYIEH Ha aHITIMIICKOM A3bIKe B CeTV VIHTepHeT 10 afpecy:
http://assembly.coe.int/ ASP/Doc/XrefViewHTML.asp?FileID=12883&Language=EN.
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nopsAAKa, SKOHOMUYECKOTo 61aroCOCTOSHUA CTPaHbI, B LeAAX NPefoTBPaLLeHNs
6ecnopALKOB UM NPecTynieHni, ANA OXPaHbl 340P0BbA UKW HPABCTBEHHOCTU
WM 3aLWMTbI MPaB 1 cBob0a, APYTUX IULY.

MexagyHapogHoe MpaBo NPefoCTaBAAET 3aWMUTY JIMYHOM M CeMEWHOM XU3HMU,
npexae Bcero, OT BMeLATe/IbCTBa roCyAapcTBa, O YemM, Hanpumep, CBMAETeNbCTBYET
dopmynnpoBKa 4yactm 2 ctatbuM 17 MexayHapoaHOro nakTa O TrParKAaHCKUX M
NOJIMTUYECKUX NpaBaXx.

B TO e BpemA cywlecTByeT MOHWMMAHWE TOro, YTO Pa3BUTME TEXHOOTUYECKUX
BO3MOXHOCTelt CMMW nocnegHero BpeMeHM MPMBENO K TOMY, YTO YacCTHOM
KM3HM TpaXgaH Ternepb MOMET YrpoXKaTb He TO/NbKO rocyaapcTBo. Kak ykasana
MapnameHTckana Accambnes Coseta EBponbl B Pesontoumm Nel1165 (1998) o npase
Ha HEMPUKOCHOBEHHOCTb JIMYHOM KWM3HM, B Tex cTpaHax, rae CMW HesaBucuMbI
W BbIHY»XAEHbl KOHKYPMPOBATb 33 AONI0 PbIHKA, OTAENbHble U3 HUX NpuberatoT K
Hef06pPOCOBECTHLIM CPeACcTBAM MOUCKA MHOOPMALMKN O XKU3HU NYBAUYHbBIX NEePCOH,
NONUTUYECKUX AesATesnell, CBETCKMX 3HameHuTocTell. bonee nmoapobHO 3Ta Mbicab
packpbIiTa B NyHKTe 6 Pe3ontoLnm, KOTOpbIi FOBOPUT O TOM, YTO «/IMYHAA KMU3Hb YACTO
noABepraeTca BTOPXKEHMAM, Aaxe B CTpaHaX, r4e MMEKTCA CneunanbHble 3aKOHbI
ON1A ee 3aLnTbl, MOCKObKY A/1A onpeseneHHo YacTh HekoTopbix CMU nogpobHocTH
JINYHOM KM3HU CTanu MNpegMeToOM 4pesBblYaHO BbIFOAHOM KyMAW-Npoaaxu. Mx
EPTBAMMW B OCHOBHOM CTAHOBATCA Ny6auYHble GUrypbl, MOCKOAbKY NOAPOGHOCTH
WX KM3HU CAYXKAT XOPOLIMM CTUMYIOM AAA npojarK. OfHOBPeMeHHO nybanyHble
buUrypbl AONKHBI NPU3HATL TO 06CTOATENBCTBO, YTO 0COBOE NONOKEHNE, KOTOPOE OHW,
3a4acTyto No cobCTBEHHOMY BblIOOPY, 3aHUMAIOT B ODLLECTBE, aBTOMATUYECKUN BEAET K
YCUNEHUIO [aBNEHNA OBLLECTBEHHOCTU B OTHOLIEHUM UX INYHOM KU3HUY.

MoHWMaHMe TOro, YTO BO3MOKHO CTO/IKHOBEHME [BYX 3aKOHHbIX MHTEPECOB, KOTOPOe
HeobxoaMmo paspelmnTb, 6110 BblpaxkeHo MACE B crnegytowem Tesuce: «Heobxoammo
HaWTM cnocob ypaBHOBecUMTb [ABa ¢yHAAMeHTaNAbHbIX MNpaBa, KoTopble 06a
rapaHTUpytoTca EBPONEnNCcKoi KOHBEHLMEN NOo NpaBam YenoBeKa: NPaBO Ha 3awWwmTy
YaCTHOM XKM3HM M NPaBO Ha CBOHOAY BbIPaXKEHUA».

[lna peweHnsa cooTBETCTBYIOLWEN 3aaaum Accambneeit 6bin NpeasioKeH KOMIEKC Mep
MO COBEpPLLEHCTBOBaHMIO 3aKOHOAATE/IbCTBA CTPaH-y4acTHUKOB CoBeTta EBponbl (MyHKT
14):

«(i) pmonkHO ObITb rapaHTMpPOBaHO MNpaBo noTepnesBwero TpeboBaThb,
NocpeacTBOM TpPaXKAaHCKOTO MCKa, BO3MELLEHMA MNOTeHUMaNbHOro yuwepba,
HaHeCeHHOro B pe3ynbTaTe NoCAraTeNbCTBa Ha €ro INYHYIO XKU3Hb;

(i) echn B nybanKaumAax copepaTcsA MOCAraTeNbCTBA Ha JIMYHYIO KU3Hb,
COOTBETCTBYIOLLME PEAAKTOPbI U }KYPHANUCTbI AOMXKHbI HECTU OTBETCTBEHHOCTb
B TOM e Mepe, KakK U B C/ly4ae KNeBeTbl;

(iii) B cnyyae, ecnu pepaktop onybanKoBan cBeAEHUs, KOTopble B
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OanbHelweM OKas3aancb owmnboYHbIMKU, OH 0653aH Ha OCHOBAHUK TpeboBaHMA
3aMHTepPecoBaHHbIX UL, ONYHAMKOBATb UCMPAB/IEHUA B HaaAeXKallem obbeme;

(iv) B OTHOWeEHUM Tex M3[aTeNbCKMX TPYNM, KOTopble perynspHo nocsaratoT
Ha YaCTHYIO }KM3Hb JIlO4EN, CnesyeT NPUMEHATb SKOHOMUYECKMe WTpadHble
CaHKLMW;

(v)  HeobxoguMmo  3anpeTuTb  npecnefosaHue,  doTorpaduposaHue,
BMAEOCHEMKY MM ayaMo3anucb t0Aeir, ecnn 370 Kakum-anbo obpasom
NPensaTCTBYEeT CMOKOMCTBUIO YACTHOM KMU3HW 3TUX 04N MAM HAHOCUT UM
peanbHblit pUsnyeckuit yulepb;

(vi) noctpagaswemy [onkHa b6biTb NpeaoCcTaBNeHa BO3MOMKHOCTb NoAaThb
rpa*KAaHCKUI UCK B Cy4 NPOTMB dpoTorpada nam anua, HanpPAMyH BOBNEYEHHOTO
B OCnapvBaemble AeNCTBUA, B C/lyyae, ecau «nanapauum» BTOPIUCL B ero
NMYHblE BNAJEHMA NMOO MCNONb30BaNM CMELMANbHYIO YBENNUUTENbHYIO
(yecnnusatowyto) Buaeo- 1 aygmoannapaTypy A48 3anNucu (CbeMKM), KOTOpyHo
MHaye HEeBO3MOXHO 6bl10 6bl oOcyllecTBUTb 6€3 BTOPXKEHWA B JIMYHbIe
BNageHUn;

(vii) cnepgyeT npeflycMoTpeTb NOOKeHWe, MO KOTOPOMY /ML, pacnonaratolee
MHPOpPMaLME O TOM, YTO KTO-TO HamMepeBaeTCA PacnpoOCTPaHWUTb CBeAeHWs
WU M306parKeHUs B OTHOLWIEHWW Ero YacTHOW KM3HW, MO0 BO3byaAWTb
ypesBblyaliHbIi CcyaebHbIM NPOLECcC, TaKoM Kak ynpoLLeHHOe MPOM3BOACTBO
O BPEMEHHOM pPacnopsKeHun uan cyaebHom npuKase 06 OTCPoYKe
pacnpocTpaHeHUs TaKUX CBeAEHUI, Ha OCHOBAHMUM OLEHKM CYAOM CyLLECTBa
WCKa O BTOPXKEHUM B IMYHYIO KMU3Hb;

(viii) cneayet comeiicTBoBaTbL TOMY, YTOBbI CPEACTBa MacCcoOBOM MHbOPMaLUn
pa3paboTanu cBOM NpaBwu/ia KacatesibHO Ny6AMKALUN MaTePUANOB U yupeanan
OpraH, KyZa YacTHble nua moriv 6bl ob6palaTbca ¢ *Kanobamu Ha BTOPrKEHUE
B WX YaCTHYI XM3Hb U Cc TpeboBaHMAMKM O NybAuKaLMM ONpoBEpPKEHUW U
ncnpasaeHnin».

1.3.2. OrpaHuueHmne cB060Abl BbIPAXKEHUA MHEHUA B LENAX Pa3BUTMA U 3aLUUTDbI
rocyaapcTBeHHOro A3blKa

Bonpoc perynnpoBaHuWsa peannsaLmm npasa Ha BbI6op A3blKa Npy peannsaLumn npasa Ha
cBo60Ay BbIpaXKEHUA MHEHWA ABNAETCA NPUHLMNNANBHBIM A8 TapaHTUI peannsaumm
npas 1 cBo60g YenoBeka. ITO OTHOCUTCA, B TOM UMCAE, U K PEFYIMPOBAHUIO BONPOCOB
OEeATeNbHOCTU  BeljaTeNbHbIX OpraHM3auMii, B OTHOLWEHUM KOTOPbIX HOPMamMu
MEeXYyHapoLHOro NpaBa, Kak NpaBuno, Aonyckaetca 6onblwan cBoboga yCMOTPEHUR
rocyzapcrs.

B KOHTEKCTE WCCefoBaHMA [aHHOTO BOMpOCa NPeAcTaBAAeTca HeobXoAUMbIM
npountTMposatb CTaTbto 27 MIITIMN, KoTOpasa rnacuT:

«B Tex cTpaHax, rae CyLwecTBYHT 3THUYECKME, PEeNUrno3Hble U A3bIKOBbIE
MEHbLWIWHCTBA, IUaM, NpUHaanexXalmm K TaKUM MEHbLUNHCTBAM, HE MOXXET
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6bITb OTKa3aHO B MpaBe COBMECTHO C APYTMMM YieHamu TON Ke rpynnbl
No/1Ib30BaTbCA CBOEN KyNbTYPOW, MCNOBEA0BATL CBOK PENUTMIO U UCMONHATL ee
06pAAbl, @ TAKKe M0b30BATLCA POLHBIM A3bIKOM.».

Kak ykasbiBaeT aBTopuTeTHaa MexayHapogHasa opraHusauma ApTukab XIX «A3bIK
BELAHMA ABNAETCA HEOTbeMIEeMOWM 4YacTblo cBO6OAbl BbiparKeHUa ybexaeHuN,
oxpaHsaemom ctatbamu 19 1 27 MIMITIMM; 3To TakKe ABAAETCA NPeaMeTOM cneumanbHbIX
PYKOBOZALLMX YKa3zaHui BepxoBHoro komwuccapa OBCE no aenam HaLMOHanbHbIX
MeHbLWMHCTB. B coBoKynHocTu cTtatbu 19 u 27 03HayaloT, YTO rocyAapcTso He
BMpaBe OrpaHMynBaTb UCNOMb30BaHWE APYruX A3bIKOB, KPOMEe rocyfapcTBEHHOrO, 32
NCKNHOUYEHMEM TaKMX K/HOYEBbIX FOCYAAPCTBEHHbIX CTPYKTYP, KaK Cy4 v napaameHT».?

B KauecTBe NoATBEPKAEHWUA TAaKOW MO3ULMK MOXKHO MPUBECTU PEeKOMEeHAATeNbHbIN
nokymeHT Odmca BepxoBHoro Komuccapa OBCE no genam HauMoHaAbHbIX MEHbLUWHCTB
«PykoBogAwWME MPUHUAUNBI UCMONb30BAaHUA A3bIKOB HALMOHA/NbHbLIX MEHbLLUMHCTB
BeLlaTe/IbHbIMM CPeACcTBaMM MACCOBOM MHPOopMauun», 2 B KoTopom (nyHKT 10), B
YaCTHOCTW, FTOBOPUTCA:

«Perynupysa wucnonb3oBaHWe A3blka B TenepaguoBELLAHWM, TOCYAapCTBa
MOTYT  NOAAEepXMBaTb  UCMO/Mb30BaHUE  OTAENbHbIX  A3bIKOB.  Mepbl,
NoALepUBaloLLMe OAWH WM HECKONbKO fA3bIKOB, HE [OJIKHblI MPUBOAUTH
K OrPaHMYEHUIO B WCMOMb30BAHUM APYruMX fA3blKOB. [ocygapctBa He MOryT
3aMnpeTuTb MCMOoJ/Ib30BaHME TOTO WAM WMHOTO A3blKa B TejepajuoBELLaHUM.
Mepbl N0 NOAAEPHKKE TOFO UM UHOTO A3bIKA B TENIEPAAMOBELLAHNM HE AOMKHbI
YLIeMATb NPaBa L, NMPUHAANEKAWMNX K HALMOHAbHBIM MEHbLUMHCTBAM. ».

B pekomeHZauMAX TaKKe OTpaskeHa He0BX0AMMOCTb yYeTa YNCNEHHOCTU U reorpadun
KOMMAKTHOrO MPOXKMBAHMUA NNL, NPUHAANEXKALMX K HALMOHANbHBIM MEHbLIMHCTBAM,
npuv peryanpoBaHMmM BONPOCa KOMYECTBa BblAENAEMOro BpeMeH! U BpemMs BbIXoaa B
3¢Up Nporpamm Ha A3blKe MEHbLIMHCTB.

CxXopHble MPUHLMMbI NEFTU B OCHOBY MeXAYHApPOAHOro COrnalleHms, NPUHATOro nog,
arngoli Coseta EBponbl, a MMeHHO EBponeicKkolt XapTuM pervoHasbHbIX A3bIKOB
WAM A3bIKOB MeHbLKHCTB.?® CTaTba 11 yKasaHHOro AOKymeHTa npegycmatpusaeT
06a3aTeNbCcTBa roCyAapCTB-y4acTHUKOB NO obecneyeHnto npaB Ha WMCNOAb30BaHME
POAHOrO A3blKa HOCUTENAMM PErMOHa/bHbIX fA3bIKOB W  A3bIKOB MEHbLUMHCTB
npy opraHusaumMyM BewaHua. Takoe o06A3aTeNbCTBO COCTOUT B yupexaeHuu
06L,ecTBEHHOM BeLaTeNbHOM CYKObl Ha A3bIKe MEHbLUMHCTBA, @ PaBHO B NOALEPMKKE
CO3[aHUA HErocyAapcTBEHHbIX BellaTesnei, PacnpocTPaHAWMX MHPOpMaUMIO Ha

COOTBETCTBYIOULEM A3bIKE. COFJ’IaLIJeHME,TaKMM 06pa30N\ NCcxoanTHe n3 HeO6XOLI,MMOCTVI
27. Cm. MemopaHaym opraHusaummn Aptukiab XIX k 3akoHy Pecnybavku KasaxcTaH «O cpeficTBax maccoBoi
MHbOPMaLMM», LOCTYMNEH Ha PYCCKOM fi3blKe B ceTh MHTepHeT no aapecy: http://www.osce.org/node/20733
28. TeKCT AOKYMEHTa [4OCTyMNeH Ha PYCCKOM fA3blKe B ceTu MHTepHeT no agpecy: http://www.osce.org/ru/
hcnm/32311

29. TeKCT XapTuM Ha aHIMUIACKOM A3blKe AOCTyNeH B ceTh MHTepHeT no agpecy: http://conventions.coe.int/
Treaty/en/Treaties/html|/148.htm
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KBOTUPOBAHMA A3bIKOB, @ HAaOBGOPOT M3 BO3MOXHO LUMPOKOW MNOALEPIKKM A3bIKOB
MEHbLUMHCTB.

2. AHANU3 HOPM 3AKOHOZAATE/IbCTBA PECNYB/IMKN KA3AXCTAH O CMU U
CBOBOAE BbIPAXXEHUA MHEHUA

HaumoHanbHoe 3aKoHOoA4aTeNbCTBO KasaxcTaHa BK/OYaeT A4eMCTBYOWME HOPMATHBHbIE
npasosble akTbl, Gopmupytowwme chepbl YrooBHOIO U agMUHUCTPATUBHOrO MNpasa.
3aKoHO4aTeNbCTBO, rapaHTUpyloLLee cBoboay C0Ba W peryanpytoulee AeATe/IbHOCTb
CMW, saBnseTca  caoXuBWMMCA UM geicteyeT.  KOHCTUTYUMOHHO-MpaBoBsoe
perynnpoBaHue, KaK y»e 6bl/10 yKa3aHo Bbllle, yCTaHABAMBAET Te KPUTEPMM A5 MOMCKa
6anaHca oxpaHAEMbIX LeHHOCTEN, KOTOpble A0/XHbI NPUHUMATBLCA 3aKOHOAATENAMM
BO BHMMaHWe B PaMKax ero AesTe/IbHOCTU.

HemanoBa)kHO OTMeTUTb, 4YTO pedopmMa 3aKOHOAATENbCTBA MPOU3BOAMTCA B
Pecnyb6aunke KasaxcTaH B COOTBETCTBMM CO CHOPMYNNPOBAHHOMN KOHLENLMEN NPaBOBO
NOAUTUKM TOCYAaPCTBA, MMEKLWEl CTaTyc NoA3aKOHHOTO HOPMAaTUBHOrO NPaBoOBOro
aKTa.

NMomumo YKa3aHHbIX Bbille HOPM OCHOBHOIO 3aKOHa, HeO6XOLI,VIMbIM B KOHTEKCTEe
HacToAWero 3aknw4yeHuna ABNAeTCA YKa3aHue pAaga NOJIOXKEHNN KOHCTVITYLI,VIVI
KasaxctaHa, umetowmnx CywecrtBeHHOe 3Ha4YeHue.

Tak, cTatbs 7 KOHCTUTYUMM NpPOBO3rAallaeT roCyAapCTBEHHbIM A3bIKOM Ka3axcKuid
A3bIK. YacTb 2 YKa3aHHOW CTaTbM YKa3blBaET, YTO B rOCy4apPCTBEHHbIX OpraHM3aumax
M OpraHax MeCTHOrO CamMoOynpas/JeHUA HapaBHe C Ka3axCKum opuUManbHO
ynotpebnsetca Pycckuit A3biK. [0OCyAapcTBO B COOTBETCTBUM C YacTbio 3 cTaTbu 7
KoHCTUTYUMKN 3a60TMTCA O CO34aHMM YCNOBMI ANA U3YYEHUA W PasBUTUA A3bIKOB
Hapoga KasaxcraHa.

Yactb 2 cTtatbn 14 KoHCTUTYyUMM PopMyanpyeT MPUHUMA  HEeZoNyCTUMOCTMU
OMCKPMMUHALMMK, YKasblBas, YTO HUKTO HE MOMKeT MOoABepraTbCs Kakon-nnbo
OUCKPUMUHAUMM MO MOTMBAM MPOUCXOMKAEHWUA, COLMANBHOIO, AOJ/IKHOCTHOTO W
MMYLLLECTBEHHOIO MOMOXEHMA, NOA, Pacbl, HALMOHANBHOCTH, A3blKAa, OTHOWEHUA K
penurnn, yoexaeHuin, Mecta *KmUTeabCcTBa Uan No Nto6bIM MHbIM 06CTOATEILCTBAM.

Yactb 1 ctatbM 18 rapaHTUpyeT KaxkgoMy NpPaBo Ha HEMNPUKOCHOBEHHOCTb YaCTHOM
KM3HU, IMYHYIO U CEMEWNHYIO TalHY, 3aLLUTY CBOEM YeCTU U AOCTOMHCTBA.

HaKoHew, ctatba 19 B 4acTM 2 npoBO3rnallaeT MNpPaBO KarKAOro Ha MNosb30OBaHue
POAHBIM A3bIKOM W Ky/NbTYPOW, Ha cBO6OAHbIN BbIBOP A3blKa 06LLEHMA, BOCMUTAHUA,
0by4yeHun 1 TBOpYecTBa.

06LU,ME rapaHTMnM npasa Ha CB060,CI,y Bblpa*XeHnA MHeHWUA, YCTaHOBJ/IEHHbIE
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KoHcTuTyument Pecnyb6amkm KasaxcTaH, KOHKPETU3MPYHOTCA B 3aKOHOAATE/bCTBE O
cpeacTsax maccoBoi MHopmaumn. Tak, cTaTba 2 3aKoHa Pecnybnvkun KasaxctaH ot
23 miona 1999 roga «O cpeacTBax maccoBon MHGopMaunmn»3® passmBaeT NOMOKEHUSA
KOHCTUTYuMK, YyKasbiBad, 4YTO Ta rapaHTUpyeT «cBoboay C/noBa, TBOPYECTBa,
BbIPAXKEHUS B NEYaTHON M MHOW Popme CBOUX B3NALOB U YOEKAEHUN, NONYYEHMUA
W pacnpocTpaHeHuns MHGopmauumn nobbiM He 3anpeLLeHHbIM 3aKOHOM cnocobom».
3TO MONOMEeHWe TaK¥Ke rapaHTUMpyeT 3anpeT LEeH3ypbl, Nog KOTOPOW NOHMMAaeTCcA
npeABapuTENbHOE COMNAacoBaHME COOBLEHNI U MaTepuanosB cpeacTBaMm MacCoBOW
MHbOPMALUN C TOCYAAPCTBEHHbIMM OpPraHamM, AOMKHOCTHbIMM IMLLAMU U MHBIMMU
OopraHunsaumnaAmmn no nx Tpe6OBaHVIPO NN NO NHBbIM OCHOBAHUAM C LLeNbto OrpaHNUYeHnA
WM HaNOXeHUA 3anpeTa Ha pacnpocTpaHeHne coobueHnit 1 matepranos Anbo mx
oTaenbHbIX YacTel. CTaTba 4 3akoHa Pecnybanku KasaxctaH «O TenepaanoseLaHnmn»®!
OTHOCWT K NPUHUMMNAM rOCyAapCTBEHHOMO PeryMpoBaHuA AeAaTeNbHOCTM B obnactm
TenepagunoBseLlaHma obecneyeHme KOHCTUTYLMOHHbBIX FrapaHTUil npas Ha csobogHoe
nosyyeHne uHOOPMAUMM W pacnpocTpaHeHue AbbiMK, He 3anpeLLeHHbIMU
3aKoHamu, cnocobamu ceoboay cnosa u TBOpYECTBaA.

Cratha 13 «O cpeacTBax MaccoBOW MHPOPMaLMM» NpesycMaTpmMBAeT OCHOBAHWMA
M MNOPALOK  MNPUOCTAHOBNEHUA M NpPEKPaALleHUA BbINyCKa CPeAcTBA MACcCOBOW
MHPopmaL MM TMbo pacnpocTpaHeHUA NPOAYKLMU CPpeacTBa MaccoBoi nHGopmauuu.

MyHKT 3 yKa3aHHOW cTaTbh NpeaycMaTpUBaAET OrpaHUYEHHbIN (XOTA BeCbMa LUMPOKUIA)
nepeyeHb OCHOBaHWI MpPUOCTaHOBAEHUA Bbinycka CMMW. TaKoBbIMM ABAAIOTCA:
pasrnalweHne CBeAEHWI, COCTABAAOWMX [OCYAAPCTBEHHbIE CEKPETbl WMAN UHYH
OXPaHAEMYI0 3aKOHOM TaliHy, pacnpocTpaHeHne nHbopmauun, nponaraHaMpyoLWen
CYMUMZ, PACKPbIBAOLLEN TEXHUYECKME NPUEMbl M TaKTUKY aHTUTEPPOPUCTUYECKMX
onepaumMii B nNepuoa MUX NpoOBeAeHWs, nponaraH4a HAPKOTUMYECKUX CPesacTs,
NCUMXOTPOMHbIX BELLLECTB M MPEKYPCOPOB, NPONaraHAa Uau arMTauma KyabTa }KecToKOCTU
M HacWAMA, COUMANbHOrO, PacoBOrO, HaLMOHANAbHOIO, PEUrMO3HOro, COC/NOBHOIO
M POJOBOro MPEBOCXOACTBA, PACNPOCTpaHeHMe Tese-, pPaauvonporpamm, Tene-,
pPagMoKaHaNoB, a TaKKe AEMOHCTPALMA KUHOBUAEONPOAYKLMM NMOPHOrpaduyecKkoro
M CNeumanbHOro CeKcyasbHO-3pOTUMYECKOro XapaKTepa, WMCNoAb30BaHWe CpeacTBa
MaccoBoi MHPOPMaLMM B LENAX HapyLEeHUsA YCN0BUN NpOoBeAeHNs NpeasbibopHOi
armMTaumm, oCyLWeCcTBAEHNA MHOCTPAHLAMM, MLaMK 6e3 rpaxk4aHCTBa, MHOCTPAHHbIMM
IOPUAMYECKUMM  ULAMU U MEXKAYHAPOOHbIMM  OpPraHU3auMAMKU  AeATeNbHOCTH,
npenATcTBYOLWEN U (MAK) cNOCOBCTBYOLLEN BbIABUMKEHNIO M U3BPaAHUIO KaHAMAATOB,
NOAUTUYECKMX  NAPTMMK,  BbIABMHYBLWIMX  NAPTUMHbLIA  CMUCOK,  AOCTUMKEHUIO
onpefeneHHOro pesynbTaTa Ha Bblbopax, NPOBeAeHWA aruTauum B nepuog, ee
3anpeLeHns, NPUHYKAEHWUA K y4yacTMIO WMAM OTKasy OT yyacTua B 3abacToske,

30. 3aKkoH Pecnybsmnkn KasaxctaH ot 23 niona 1999 roga Ne 451-1 «O cpeacTBax MaccoBov MHGOpMALIV».
TekcT 3akOHAa Ha PYCCKOM A3bIKe [OCTyHeH B ceTum VIHTepHeT mo appecy: http://online.zakon.kz/
Document/?doc_id=1013966.

31. 3aKkoH Pecnyb6nukmn KasaxcTaH ot 18 aHBapa 2012 roga Ne 545-1V «O TenepaguoBellaHnm». TekcT
3aKOHa Ha PYCCKOM A3blKe AOCTyneH B ceTn MHTepHeT no agpecy: http://www.adilet.minjust.kz/rus/docs/
71200000545
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HapyleHus 3aKkoHozaTenbcTBa Pecnybnnku KasaxctaH o mopsagke opraHusauuun u
NpoBeAeHUs MUPHbIX COBPaHUI, MUTUHIOB, LWECTBUIA, MUKETOB U AEMOHCTPALUN,
06 aBTOPCKOM NpaBe M CMEXHbIX MpPaBax B ceTU MHTEpHEeT, a TaKKe HapylleHue
TpeboBaHWI, NpPesyCMOTPEHHbIX CTaTbel 3 3aKoHa, TpeboBaHMA O nepeydyete B
CNyyasax cMeHbl CO6CTBEHHMKA MO0 M3MEHEHMA OpraHM3aLMOHHO-NPaBOBOW GOpPMblI,
HaMMeHOBaHUA, a TaKXe Ha3BaHMA nepuogmyeckoro nevyaTtHoro MsgaHuA u (VIHVI)
MHOOPMALIMOHHOIO areHTCTBa, A3blKa M34aHMA MO0 MaTepuanoB U coobleHui,
TEPPUTOPUM  PACNPOCTPAHEHUA, OCHOBHOM TEMATMYECKOM HanpasBAeHHOCTU W
NepuoaMYHOCTM BbiNycKa. Kpome Toro, NproCcTaHOB/IEHNE BbiMyCKa BO3MOXHO B C/ly4yae
NOBTOPHOrO HapyLWeHWA B Te4eHWe roga TpeboBaHUi 3akoHa 06 obbasaeHun CMU
BbIXOAHbIX AdHHbIX, N O HanpaB/eHUN ob6sa3aTeNbHbIX 3K3emnnAapos nepnognyecKkmnx
CMMW B yKa3saHHble 3aKOHOM OpraHbl, @ PaBHO O XPaHEHWUW 3anucei TeneKkaHaiaMmu U
paguvoKaHanamm.

MYyHKT 4 yKa3aHHOM CTaTbM yKasblBaeT CleAylolme OCHOBAHMA AA MpeKpalieHus
BbINyCKa CPeAcTBa MaccoBoW MHpopmaunm nnbo pacnpocTpaHeHUa NPOAYKLMK
cpeacTsa MaccoBoW MHPOpMauMu: nponaraH4a WMAW armtauua HacU/IbCTBEHHOrO
M3MEHEHMS KOHCTUTYLUMOHHOMO CTPOf, HapyweHUa LenocTHocT Pecnybamnku
KasaxcTaH, nogpbisa 6€30nNacHOCTM rocy4apcTBa, BOWHbI, NponaraHaa sKcTpemmnsma
UM Teppopusma, nybaMKauMs maTepuanos M pacnpocTpaHeHue WHdopmaumu,
HanpaBNeHHON Ha pasKUraHWe MeXKHaUMOHAbHOW U  MEeXKKOH$ecCcMoHabHOM
BPaKAbl, a TaKKe HeycTpaHeHMe NPUUYMH NPUOCTAHOB/IEHWA BbIMyCcKa CPeacTBa
MaccoBoi MHpopmaumm Anbo pacnpocTpaHeHMs NPOAYKUMWM CpeacTBa MaccoBOM
MHGOPMALMM B YCTAHOB/IEHHbIW CPOK.

TaKkKe HeobxoAMMO OTMETUTb MOJIOXKeHUA cTaTby 25 3akoHa (NyHKT 2.1), KoTopble
CofepKaT crneumanbHble NONOXKEHUA 06 OTBETCTBEHHOCTU. B COOTBETCTBUM C HUMMU
COBCTBEHHWK, IMaBHbIM pedakTop (pegakTop) cpeacTBa MaccoBoi MHGOpMaLMK HecyT
YCTaHOB/IEHHYIO 3aKOHOAATENbHbIMM akTamu Pecnybnunkm KasaxctaH oTBETCTBEHHOCTb
3a pacnpocTpaHeHMe COObLLEeHUN U MaTepuanoB, COAEPNKALMX MNponaraHay wWau
aruTaumio HaCUMNbCTBEHHOTO WM3MEHEHWMA KOHCTUTYLMOHHOIO CTPOf, HapyweHus
uenoctHocTn Pecnybanku KasaxctaH, nogpbiBa 6€30MacHOCTU rocy4apcTsa, BOMHDI,
COLUManbHOro, PacoBOro, HaLMOHANbHOIO, PEUrMO3HOro, COC/IOBHOMO M POAOBOrO
NPeBOCXOACTBA, Ky/bTa KECTOKOCTW, HAacuAUA U nopHorpaduun, He3aBUCMMO OT
WCTOYHMKA UX NONYYEHMUS.

3akoH Pecnybankm KasaxctaH «O TenepaamMoBeLaHnmn» He COAEPKMT OCHOBaHWUIM Ans
NPMOCTaHOBAEHMSA M 3anpeTa AeATeNbHOCTM BelaTenei, a b AaeT 06LLYIO OTCbIKY
Ha 3aKOHOA4AaTeNbCTBO.

CraTba 20 «O cpeactBax MaccoBon MHGOpMaLMU» onpesenseT npasa KypHaIuCTa, K
KOTOPbIM, B YMCE NPOYEro, OTHOCATCA cegytowue:
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-OCYLLLECTBAATbL NOWCK, 3aNpaLMBaTh, NOAYYaTb M PACNPOCTPAHATbL MHOOPMALMIO;

-Npov3BOAMTbL  3anMucM, B TOM 4Yucne C  WUCMNO/b30BaHMEM  CPeacTs
ayAMOBU3YaNbHOM TEXHWUKWU, KUHO- U (HOTOCHLEMKY, 33 MCKAOYEHMEM C/yYaEes,
3anpeLLeHHbIX 3aKOHOAATEIbHbIMM akTamm Pecnybimkn KasaxctaH;

- Ha CoXpaHeHMe TailHbl aBTOPCTBA M UCTOYHMKOB MHOOPMALMK, 338 UCKNIOYEHMEM
C/lyyaes, KOraa 3T TaHbl 06HapoaytoTcs no TpebosaHMIo cyaa.

06A3aHHOCTM }KYpPHAINCTa B COOTBETCTBUM CO CTaTbe 21 3aKOHA COCTOAT B C/IEAYIOLLEM:

1) ocyuwecTBnATb Nporpammy AeATeIbHOCTU CPEeACTBAa MacCoBOW MHpopMaLmu,
C KOTOpPbIM OH COCTOMT B [OOFOBOPHbIX OTHOLIEHMAX, PYKOBOACTBYACH
3aKoHogaTenbcTBom Pecnybankm Kasaxcra;

2) He pacnpocTpaHATb MHPOPMALMIO, He COOTBETCTBYHOLLYIO AEACTBUTENbHOCTY;

3) yooBneTBOpATL NPOCLOLI UL, NPEAOCTaBUBLLMX MHPOPMALLMIO, 06 YKasaHUM UX
aBTOPCTB3;

4) yBaXKaTb 3aKOHHbIE NpPaBa U MHTepecbl GUINYECKUX U OPULUYECKUX UL,

5) BbINONHATbL MHble 06SA3aHHOCTM, BO3/IOXKEHHblE HAa Hero B COOTBETCTBMM C
3aKoHogaTenbcTBom Pecnybankm KasaxcraH.

Cratba 18 3akoHa Pecnybauku KasaxctaH «O s3bikax B Pecnybauke KasaxcTaH»3?
npeaycmaTpuBaerT, yTo rocyapcrso obecneunmBaer  OYHKLMOHMPOBaAHME
rocyfapCTBEHHOMO, APYrMX A3bIKOB B NEYaTHbIX M34aHUAX U CPeacTBax MacCOBOM
UHPopmaumun. B Lensax co3gaHna HeobxoaMmMon A3bIKOBOM cpeabl U MNOMHOLLEHHOrO
bYHKLMOHMPOBAHMA FOCYAAPCTBEHHOMO fA3blka 06bem Tene-, pagvMonporpamm no
Tene-, paAMoOKaHaNam, HeE3aBUCUMO OT GOPM UX COBCTBEHHOCTH, Ha FOCYAAPCTBEHHOM
A3blke MO BpPEeMeHM He [o/mKeH ObiTb MeHee cymmapHoro obbema Tene-,
paguonporpaMm Ha apyrux ssbikax. Ctatea 10 3akoHa Pecnybaukm Kasaxctan «O
TeNepaanoBeLLLaHNM» COAEPKUT aHANIOTUYHbIE NOJIOXKEHUSA, YCTaHaBIMBaA NpPU 3TOM
bonee petanvsnpoBaHHOe perynmpoBaHue. CneayeT OTMETUTb, UTO aHaNOMMYHoOe
YKa3aHHOMY B HacTosllem ab3aue COOTHOLEHME FroCyAapCTBEHHOIO U MHbIX A3bIKOB
npwv OCyLWeCcTBNEHNN BeLLaHWA U3HaYanbHO HblN0 3aKpenneHo B 3akoHe «O cpeacTBax
MaccoBoi MHbopmaummy». Mpu NPUHATUM 3TOFO 3aKOHa OH BblN NPOaHaNN3MPOBaH Ha
npegMmeT COOTBETCTBMA MEXAYHAPOAHbIM cTaHAapTam obucom npeacrtasutens OBCE
no sBonpocam ceob6oabl CMU, TpeboBaHUA 0 NPUMEHEHNN KBOTUPOBAHUA A3bIKOB OblNN
NPU3HaHbl He COOTBETCTBYIOWMMWN MEXKAYHAPOAHbIM CTaHAApTaM, pekomeHAauumA
3KCMepTa COCTOAA B UCK/IOYEHUWN COOTBETCTBYIOLLMX MNOOMKEHUI U3 3aKOHa 0 CMU. 3

[erncTytowmit Kogekc  Pecnybaukun KasaxctaH 06  aAMWMHWUCTPATUBHbBIX

32.3aKoH Pecnybnnkum KasaxctaH ot 11 utona 1997 roga Ne 151-1 «O asbikax B Pecnybnunke KasaxcrtaH» TekcTt
3aKOHa Ha PyCCKOM sI3bIKe HOCTyIeH B ceTu VIHTepHeT no agpecy: http://online.zakon.kz/Document/?doc_
id=2008034

33. cM. pekomeHzauun K pasgeny 2.1.3 MemopaHayma ot 25 despana 2008 roga o npoekTe 3aKoHa
Pecnybaunkmn KasaxctaH «O cpenctBax Mmaccosoi nHGopmaummn».
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NPaBoOHAPYLEHUAX>* CcOAEPKUT MaBy 23, yCTaHaB/MBAIOLLYIO OTBETCTBEHHOCTb 33
npasoHapylweHna B obaactu neyatm u nHbopmauun. ObLLee KOANYECTBO COCTaBOB
NpPaBOHapPYLIEHNA — OAMHHAAUATb, U3 HUX 8 NpeayCcMaTpUBaAlOT OTBETCTBEHHOCTb 3a
HapylweHue XypHanauctamm v pegakumamm CMU 3aKoHOAATeNbCTBA, B TO BPEMSA, KaK
TPW YCTaHaBAMBAIOT OTBETCTBEHHOCTb 3@ HapyLleHWe MpPaB U yWwemaeHne 3aKOHHbIX
nHTepecos CMW. Bo MHOrOM, NONOXKEHWA AEeNCTBYIOLLErO KOAEeKCa KoppPecnoHANPYoT
NOJIOXKEHNAM, NpPeasaraeMbiM B 3aKOHOMPOEKTE, MX COOTBETCTBUE MEXAYHAPOAHbIM
M KOHCTUTYLIMOHHbIM CTaHAapTam 6yaeT nccnesoBaHo B COOTBETCTBYHOLMX pa3genax
HacTosALLero KommeHTapus. MNpeacrasnaeTcs LenecoobpasHbIM BbIAENUT CAeaytoLne
COCTaBbl NPaBOHAPYLUEHWUI, 3aKpenaeHHbIe B 4eNCTBYIOLLLEM 3aKOHE: Jaya pa3peLleHuns
Ha nyb6aunKauuio B cpeactBax MaccoBon MHbOPMaUMM MaTepuanos, HanpaBAEeHHbIX
Ha pasKuraHue HauumoHanbHOW Bpaxapbl (cTaTba 343 KoAll), Bo3gelicTBue Ha cya,
CpeacTBaMM MaccoBol MHbopmaumm (ctatba 346 KoAl), Aadva 3aBegOMO /IOXKHbIX
CBEAEHMI U MaTepuanosB cpeacTBam maccoBol uHdopmauum (ctatba 347 KoAn),
BOCMPENATCTBOBAaHME 3aKOHHOW NpPodeccMoHaNnbHOM AEeATENbHOCTU KypHaaUcTa
(ctatbs 352 KoAn).

Oevicteytowmit  YronosHbii  Koaekc  Pecnybaumkm  Kasaxctaw®®  coaeput
TakMe CcocTaBbl MPECTYn/ieHU, Kak KneseTa (ctatba 129), ockopbneHue
(ctatba 130), nyb6nuMyHoe ockopbieHMe M WHOE MNOCAraTeNbCTBO Ha 4YecTb

n poctomHcteo [MepsBoro lMpesvaeHTa Pecny6amku  KasaxctaH - Jluaepa
Hauun, ockBepHeHue wm3obpaxeHuin [epsoro [pe3naeHTa Pecny6anku
KasaxctaH - Jlvgepa Hauwn, BOCNPenATCTBOBaHME 3aKOHHOW AEeATENbHOCTU

MNepsoro Mpe3uaeHta Pecnybnukn KasaxctaH - Jlingepa Hauum (Cratba 317-1),
NnocAraTeNnbCTBO Ha 4YecTb M AOCTOMHCTBO [Mpe3snpgeHTa Pecnybnmku KasaxcTaH M
BOCMPEnATCTBOBaHWE ero peAatenbHoctn (ctatba 318), MocAaraTenbCcTBO Ha 4ecTb
M [LOCTOMHCTBO fenyTaTa M BOCMPENATCTBOBAHWE ero geAatenbHoctTu (ctatba 319),
OckopbneHune npeacrasutens snactu (ctatba 320), KneBeTa B OTHOLWIEHUW CyabM,
NPUCAXKHOrO 3aceaaTensa, NPOKypopa, cnegosartens, Mua, NPon3Bo4ALLEro A03HAHMe,
aKcnepTa, cyaebHoro npuctasa, cyaebHoro ucnonHutena (ctatesa 343), HapylweHue
HENPUKOCHOBEHHOCTM YaCTHOM }KM3HW (cTaTbs 142).

CoctaBbl aAnddamauMoOHHbIX MNPaBOHAPYLIEHWUNM, coAdeprkalimeca B AEMUCTBYHOLLEM
YrosI0BHOM 3aKOHOAATE/IbCTBE, NO 06LLEMY NPAaBUIY HE NPeAYCMaTPUBAIOT B KavecTse
HaKasaHuA auweHue ceobogbl, B TOM 4uCae, Korga auddpamaumoHHble CBeLeHUn
pacnpocTtpaHsatoTca Yepes CMUW. BmecTe ¢ Tem NocaAraTebCTBa Ha YecTb U LOCTOMHCTBO
OONMKHOCTHBIX nw, u MpesngeHTa Pecnybnunkm KasaxctaH BnekyT 6onee cepbesHoe
HaKa3aHue — BNJ0Tb 40 ANWeHna cBoboabl Ha CPOK A0 Tpex net.>®

34. KogeKc Pecnybnuku KasaxctaH 06 aAMMHUCTPaTUBHBIX NpaBoHapyweHuax ot 30 aHeapsa 2001 roaa
Ne 155-II. TekcT 3aKOHa Ha PyCCKOM A3BIKe HOCTYIIeH B ceTy VIHTepHeT 1o azppecy: http://online.zakon.kz/
Document/?doc_id=1021682&sublink=3520000.

35. Kopekc Pecnybnunku Kasaxctan ot 16 utona 1997 roga Ne 167. TeKCT JOKYMEHTA Ha PYCCKOM A3biKe
[ocTtyneH B ceTn UHTepHeT no agpecy: http://adilet.zan.kz/rus/docs/K970000167_/k970167.htm

36. CnegyeT OTMETUTb, UTO C/IOXKMBLUEECA PETYIMPOBAHUNE ABNAETCA Pe3ybTaTOM OnpeAeNeHHoN 3BOOLUN
YrO/IOBHOTO 3aKOHOAATe/NIbCTBA B CTOPOHY OTXOAa OT 6osiee LUMPOKOTO WMCMO/Ib30BaHUA TaKOW Mepbl
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O603HayeHHble MOJIOXKEHUS, YCTAHABAMBAIOLIME OTBETCTBEHHOCTb 33 KNEBETY W
ockopbaeHue, 6b11n NpoaHanmsmposaHbl Kommutetom OOH no npaBam yesnoBeka npu
pPaccMOTPeHUN A[OoKNaAa O BbiNosHeHMM Pecnybankon KasaxctaH MexayHapogHoro
NaKTa O rpa*XgaHCKnMxXx U NoNnUTUYEeCKUX npasax.” B 3akntounTENbHbIX 3amMmeyaHuax,
OTHOCALLMXCA K AOKNady, NPUHATbIX Ha 2826-m 3acepaHun 26 uiona 2011 roga,
KomuTeT Bblpasmn 06ecnoKOeHHOCTb B CBA3M C COOOLLLEHMAMM O TOM, 4YTO B Pecnybanke
KasaxcTaH He yBakaeTcsa npaBo Ha cBoboAy BblpaXKEHWA CBOEro MHeHus. KomwuTer,
B YAaCTHOCTM, Bbipa3na 06ecrnoKOeHHOCTb MO NOBOAY HA/MYMA B YrO/I0BHOM KoZeKce
MOJIOXKEHUN O KNeBeTe B OTHOLIEHUM OOMKHOCTHLIX UL, U BBEAEHMA B AelCTBUE
3akoHa «O Jluaepe Hauuum», KoTopbim B YrosloBHbIM KogeKe 6blna BHeCeHa CTaTbsA
317-1, npeaycmaTpuBaloWaa 3anpelieHne M HaKaszaHue OCKOPOAEHMA U WHBbIX
nocAraTeNbCTB Ha YeCTb U AOCTONHCTBO lNpesnaeHTa.

KomuTeT pekomeHaoBan obecneuntb, 4YTOObl KYPHAZUCTbl, NPaBO3ALLUTHUKM
W OTAENbHbIE NNLA UMENN BO3MOXKHOCTb CBOBOAHO OCYLLLECTBAATL NPaBo Ha cBoboay
BbIPAYKEHUA CBOEro MHEHWA B COOTBETCTBUWM C [aKkTOoM. B 3TOM €BA3M, KaK yKasan
KomuteT, KasaxctaHy cnefoBano nepecmMoTpeTb CBOE 3aKOHOAATENbCTBO O KiaeseTe
N OCKopbeHUAxX, ¢ Tem, YTOObl OHO B MOTHOM Mepe COOTBETCTBOBANO MONOKEHUAM
MaKkTa, a TaKKe BO34EpPXKMBATLCA OT WCMOAb30BaHMA CBOEro 3aKOHOAATEeNbCTBA
O KNeBeTe UCKAYUTENBHO B LEenAx npecnefoBaHWA WUAW 3anyrMBaHWA OTAENbHbIX
L, KYPHANUCTOB M MNPaBO3alUMTHUKOB. B 3Toi cBA3WM ntobble orpaHuyeHuA
Ha ocyliecTBneHne cBoboabl BbipaXKeHUA MHEHUA LO/KHbI COOTBETCTBOBATb CTPOMMM
TpeboBaHUAM NyHKTa 3 ctatby 19 MMOMMN.

HeobxoanMmo Tak»Ke 0co60 NoAYEPKHYTb, YTO BOMPOCHI AEKPUMUHANMUZALMM KNEBETbI
M ocKopbieHna HeoAHOKPATHO CTaHOBWMAMCL LEHTPaNbHbIMM B MOBECTKE AHA
KasaxcTaHa, 3aKOHOMPOEKTbl, NpeaycMaTpMBaloLLMe COOTBETCTBYHOWME U3MEHEHUS,
paspabaTblBaNCb KaK NPeACTaBUTENIAMMN rpaK4aHCKoro obLiectsa, Tak M opraHammu
rocyfapCTBEHHOM BAACTM, Npeanaranvcb Aaa 06CyKAeHWUA, Noaydann Nno3uTUBHbIE
0T3bIBbl OT 3KcnepToB OBCE, HO TaK U He BblN NPUHATbI.

NMomunmo nprBeaeHHbIX BblLE NOMOXEHWI YTO0BHOMO KogeKca, HeobxoaMMOo OTMETUTD
cTatbto 155 YK, KOTOpaA ycTaHaBiMBaeT OTBETCTBEHHOCTb 3a BOCMPEenATCTBOBaHWE
3aKOHHOM NpodeccMoHanbHOW AeATeNbHOCTU KypHanucta. CocTtaB MpecTynneHus

HaKa3aHWA, KaKk nuweHne csoboabl. M3MEHEHUA NPOM3OLWIN B pe3ynbTaTe NPUHATUA 3aKOHOMPOEKTOB,
NOJYYMBLLMX CKOPEee MO3UTUBHbIE, HEXEIN HeraTMBHbIe OT3bIBbl oduca npeacrtasutens OBCE no sBonpocam
cB0604blI (CM. KOMMEHTapuu 1 npeaJiokeHus ot 25 despans 2008 roga K NPOEKTYy 3aKOHa O BHECEHWUU
WU3MEHEHUIN U [ONONHEHWUI B OTAENbHbIE 3aKOHOAATENbHbIE aKkTbl pecnybimkn KasaxctaH no sonpocam
anddamaummn B cpeacTBax MmaccoBoi MHPopmaummn. TeKCT JOKYMEHTA Ha PYCCKOM f3blKe JOCTYMNeH B CETU
MHTepHeT no agpecy http://www.osce.org/ru/fom/30880). Heobxoanmo, Tem He MeHee, OTMETUTb, YTO
BHECEeHHble U3meHeHusa bbinun NPU3HAHbI XOTA U NO3UTUBHbIMU, HO HEAOCTAaTOYHbIMU.

37. Ooknag yteepKaeH NoctaHoBneHnem lMNpasuTtenbctea Pecnybankm KasaxctaH ot 12 ntoHa 2009 roaa Ne
892, TEKCT AOKYMEHTA Ha PYCCKOM fA3biKe A0CTyneH B ceT MHTepHeT no agpecy: http://www.adilet.gov.kz/
ru/node/23779

38. TeKCT AOKYMeHTa Ha PYCCKOM A3blKe AOCTyMNeH B ceTu MHTepHeT no agpecy: http://www.adilet.gov.kz/
ru/node/30636
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dopmynnpyeTca cneayowmm obpasom:

«1. BocnpenaTcTBOBaHME 3aKOHHOM nNpodeccMoHasbHON AeATe/IbHOCTU
KYPHAAUCTa NyTEM MPUHYXKLEHMA €ro K PacnpocTpaHeHuio nMbo OoTKasy oT
pacnpocTpaHeHus MHGOpPMauUMKM - HaKasbiBaeTca WTpadom B pasmepe OT
NATULAECATM [0 CTa MECAYHbIX PacYeTHbIX MoKasaTtenei, 1Mbo npueieveHnem
K 0bLecTBeHHbIM paboTam Ha CPOK [0 CTa BOCbMWMAECATU 4Yacos, AnbO
MCNPaBUTENbHbIMM PaboTaMM HA CPOK A0 OAHOTO roaa.

2. To e geAaHune, cCoBepLUEHHOE NLLOM C UCNOJIb30BaHMEM CBOErO Cl]y)KE6HOI'O
NON0OXeHUA, a paBHO C NPUMeHeHNeM HaCcnUanAa Uan yrposbl ero npumeHeHusa,
- HaKa3blBaeTcA WUcCnpasuUTesIbHbiIMU pa6OTaMM Ha CpPOK 40 ABYyX AnerT
b0 NuweHnem CBOGO,CI,bI Ha CPOK A0 Tpex NeT C AMueHnem npasa 3aHMMaTb
onpeaeneHHble AONNKHOCTU UAN 3aHUMATbCA onpe,u,eneHHoﬁ AeATeNbHOCTbIO
Ha CPOK A0 Tpex neT nau 6e3 TaKoBOro.».

HakoHel, 0630p HaLMOHANbHOrO 3aKOHOAATeNbCTBa KasaxcTaHa He MOXKeT 6biTb
nosHbiM 6e3 o0630pa TeX NPUHLMNNANLHBIX OCHOB pedOopMbl YrOJI0BHOMO KOAEKCaA,
KoTopble cdopmynnpoBaHbl B KoHLenunn npasosoi nonnTukmn Pecnybamnkmn KasaxctaH
Ha nepuog ¢ 2010 no 2020 roaa (yTBeprkaeHa Ykasom [MpesuaeHTa Pecnybamku
KasaxctaH Ne 858 ot 24.08.2009).3° Ha3BaHHbI AOKYMEHT GOPMUPYET KOMMNAEKCHOE
BMAEHWE NONHOLEHHOM 1 MaclwTabHoM pedopMbl 3aKOHOAATENbCTBA, OXBATLIBAOLLEN
perynnmpoBaHMe OCHOBHbIX aCMeKTOB WM3HWU obuiecTBa. KOHLENLMsA UCXoamT U3 Toro,
YTO «Ba)KHEWLIMM 3BEHOM NPaBOBOW MOJWUTUKWU TOCYAApPCTBA AB/AETCA Yro/0oBHas
NOJIUTUKA, COBEPLUEHCTBOBAHWE KOTOPOM OCYLLECTBAAETCA MyTemM KOMMJIEKCHOM,
B3aMMOCBA3aHHOWN KOPPEKLMM YTOIOBHOTO, YrOJI0BHO-MPOLECCYaNbHOMO U Yro/0BHO-
MCMOJTHUTE/IBHOTO NPaBa, a TaKXKe NMPaBONPUMEHEHUAN.

OAHUM M3 NPUOPUTETOB COBEPLUIEHCTBOBAHMA MOAUTMKM rocyaapcTea B 06/1acTy
YroNOBHOMO NpaBa A0/KHO CTaTb NPMBEAEHME YroNI0OBHOTO 3aKOHa B COOTBETCTBUE
C MeXAyHapoAHbIMW [OroBopamu, patuduuMpoBaHHbiMM KasaxctaHom. Peub, B
YaCcTHOCTU, MAET He TONbKO O AEeKPMMMHANM3aummM, Ho u 06 obpaTHOM npouecce
— 0 KPUMMMHANM3aUMM OMpeaeneHHblX BWAOB MNPaBOHApPYLWEHW, a TaKXke o
BBEAEHWUW Yro/I0BHOMN OTBETCTBEHHOCTM HOPUAMYECKMX UL, 33 HEKOTOPbIE KaTeropuu
NPecTyniaeHnin, B TOM YMCNE 33 IKONOTMYECKME, IKOHOMMUYECKME N KOPPYNLUMOHHbIE
npecTynaeHus.

YronoBHaa NOAUTMKA rocygapctea, cornacHo KoHuenuuu, cpeam npo4vero AONXKHa
6bITb HanpaB/aeHa Ha:

- JanbHelWwylo AeKPUMUHANM3ALMIO NPaBOHAPYLIEHUH, He NpeacTaBAALMX
6onbwon 0b6LWEeCTBEHHOW OMacHOCTU, C MEepeBOAOM WX B KaTeropuio
aAMMHUCTPATUBHbLIX MPABOHapPYyWeEHWA W YCUAEHWMEM  aAMMHUCTPATUBHOWM
OTBETCTBEHHOCTU 33 WX COBEpLUEHME, a TaK¥Ke MepeoLeHKy CTeneHu TAMKEeCTU
OTAENbHbIX NPECTYNAeHU NyTeM CMArYEHUA HaKasaHWi (aeneHanumsaums);

39. TeKCT LOKYMEHTa Ha PYCCKOM fi3blKe JOCTyMeH B ceTu UHTepHeT no agpecy: http://www.pavlodar.com/
zakon/?dok=04450&ogl=all
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- pacwwupeHune cdepbl NPUMEHEHUA Yro/fIOBHbIX HAKa3aHW, He CBA3aHHbIX C
JMLEeHneM cBO6Obl, B TOM YUC/IE UCKIOYEHWNE U3 OTAENbHbIX CaHKLMIA HaKasaHWUi
B BUAEe /uLeHUA cBoboabl MO0 CHUMKEHME MAKCMMasIbHbIX CPOKOB JIMLLEHMSA
csobogbl;

- onpegeneHune WTpada Kak ogHOro ns apeKTUBHbIX BUAOB YrONOBHbIX HAaKa3zaHUi
M BO3MOKHOCTM PacLUMPEHUs ero NnpuMeHeHus;

- YCTaHOBJ/ieHNE COpPa3mMepHOCTU HaKasaHWN B CaHKUMAX cTaTe YrosoBHoOro
KOAeKCa, OTHECEeHHbIX K O,CI,HOVI KaTeropuum taxXectn, 1 COoTBeTCTBMNA UX NPUHLUUNY
cnpaBeaMBOCTU HaKa3aHUA,

- BHeApeHWe anbTepPHATMBHbIX YTONOBHOMY HAKa3aHMIO Mep rocyLapCTBEHHOro
NPUHYKOEHUSA;

- COBEPLUEHCTBOBAHNE MHCTUTYTOB OCBOBOXKAEHMSA OT YrO/I0BHOM OTBETCTBEHHOCTH,
OTObIBAHMA HaKasaHWsA, YC/NIOBHO-AOCPOYHOrO OCBOBOXKAEHUA OT OTObIBAHMSA
HaKasaHus.

OTpenbHO CcTOMUT BblAeAUTb TO 06cTOATENbCTBO, 4TO KoHuenuuelh cTaBuTCA
obsasatenbHbiM ycnosuem pedopmbl YrOJIOBHOTO MpaBa NOBbILWEHWE KayecTsa
3aKOHOB — «33KOH, OrPaHUYMBAOLLNIA KOHCTUTYLMOHHbIE NpaBa U cBoboabl, AOMKEH
COOTBETCTBOBATb TpeboBaHMAM OPUANYECKOW TOYHOCTM U  NpPeaCcKasyemocTy
nocneacTsuiA, TO eCTb €r0 HOPMbl AONXKHbI 6bITb CHOPMYANPOBaHBI C AOCTAaTOYHOM
CTEMNEeHbI0 YETKOCTU M OCHOBAHbl HA MOHATHbIX KPUTEPUAX, NO3BONAIOLWMX CO BCEM
onpefeneHHOCTbI0 OTAMYaTb NpPaBOMEpPHOe noBedeHWe OT MNPOTMBOMPABHOIO,
MCK/It0YaA BO3MOXHOCTb MNPOWU3BOJIBHOW WHTEPNpeTaunn MONOMKEHUIN 3aKOHa».
®dopmynnpoBaHMe AaHHOTO MPUHLUMMNA B HOPMAaTMBHOM NpPAaBOBOM aKTe KpaiHe
Ba)KHbIM, TaK KaK AenaeT topuanydeckn o6A3atenbHbiM M nNpesonpesenatomm
OLEHKY 3aKoHOZaTeNnbCTBa NPUHUMN GOpManbHON onpeaeneHHoOCTH, ABAAIOWMIACA
o6LlLenpaBoBbIM, a TaKKe 3aKpPen/ieHHbIn B MEXAYHapoAHbIX AOKYMEHTaXx,
NPuWBEAEHHbIX BblLLe.

3. AHA/I3 NPOEKTA YIroJ1I0BHOIo KOAEKCA PECMYBJ/IMKU KASAXCTAH

AHanusnpyemblii 3aKOHOMPOEKT COAEPHKUT 2 YacTu, 18 rnas, BKAoUaoWmx 467 ctaTei.
Huyke npuBoaATCA KOMMEHTapuKn no obLielt YacTn NpoeKTa KoAeKca, BK/tovatoLLei
6a3oBble MO/MOXMEHWUA W MOAXOAbl, a TaKXKe WuccnefoBaHue GoOpmMynMpoBoK
OTAE/NbHbIX COCTABOB Yro/IOBHbIX MPAaBOHAPYLUEHWUA, NMPUMEHEHNE KOTOPbIX MONKET
3aTPOHYTb peanunsaumio ceBoboabl BblpaXKeHUs MHEHUA. AHANUTUYECKME MaTepuanbl
COMPOBOXKAAITCA PEKOMEHAALMAMWU MO  YAYYLEHUIO COAEPMKaHUA U TeKcTa
3aKOHOMPOEKTa B COOTBETCTBUMN C MEXAYHAPOAHbIMW 0653aTeNibcTBaMKU PecnybamKkm
KasaxcTaH, mexayHapoaHbIMU CTaHAapTaMM AEMOKPATMM 1 cBOBOAbI CNOBA, B LENAX
NPUHATUA NPUMEHMMOrO Ha NpaKTUKe M 3bdEeKTMBHOIO 3aKoHa, obecneynBaloLWero
3almTy NpaB M cBobog, cybbEKTOB NPUMEHEHUS 3aKOHa.
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3.1. KommeHTapuu 1 npeanoxKeHus K obuieit yactm npoekra YronosHoro Kogekca

CTaTbM 6 1 7 3aKOHONPOEKTa CoAEPHKAT NPUHLMN onpeseneHns AeUcTBna YronoBHoOro
Kogoekca no Tepputopun. MpuHMMaa BO BHMMAHME TPAHCIPAHMYHBIN XapaKTep
OYHKLMOHMPOBAHMA TENEKOMMYHUKAUMOHHOW ceTu WHTepHeT, M BO3MOMKHOCTb
COBEPLUEHUA YroMIOBHbIX MPABOHAPYLIEHUA MyTEeM PacnpoCTPaHeHUa WUHPOpPMaLMK
yepes yKasaHHylo ceTb, NpPeacTaBaseTcs HeobXoaMMbIM OnNpesennTs Kputepun ana
NPMMEHEHUS YrONIOBHOrO 3aKOHOAATENbCTBA K /INLLAM, COBEPLUMBLLMM NPECTYN/IeHNUs
¢ ucnonb3oBaHnem CeTu. MNpu 3TOM B KayecTBe HasaHCUPYIOLLEro AONKEH BbICTYNaTb
npuHUMnN Heobxoammoctm obecneyeHnsa ceoboabl pacnpocTpaHeHns MHopmaummn, B
TOM YMC/ie BHE 3aBUCUMOCTM OT rOCYZapPCTBEHHbIX FPaHUL,

Kputepmamn npuMmeHeHMA YroNoBHOTO 3aKOHA K COOTBETCTBYHOLLMM OTHOLIEHWUAM
OONKHO 6bITb OLHOBPEMEHHO AeNCTBUE cneaytowmx GakTopoB: NpUYMHUBLLEE Bpeaa
WMHTEpecam IMYHOCTU, HaxoaAaLLenca Ha TeppuTopumn Pecnybnunkm KasaxctaH, obiectsy
unun rocypapctey KasaxcTaHa, a TakKe Hanuume NpAMOro ymbiC/la Ha NMpUYMHEHUue
BpeAa BUHOBHbIMW gencTeuamu. Mpu foKasbiBaHUM NPAMOro YMbICAa AOMKHO ObiTb
yoeneHo ocoboe BHMMaHME TOMY, UYTO MPaABOHAPYLUMTENEM OCO3HAETCs, YTO ero
AelcTBne obpasyeT cocTaB NPECTynieHUAs B COOTBETCTBUM C 3aKOHOAATENbCTBOM
Pecnybnunku KasaxcraH.

KaTeropua «KpaitHsas HeobxoaMMocTb» (CTaTba 35 3aKOHOMNPOEKTA) AEKPUMMHAIM3YET
NPUYMHEHME BPeaa OXPaHAEMbIM MHTEPECAM, EC/IM OHO NPOUCXOOMT « NS YCTPAHEHMA
OMaCHOCTU, HENOCPEACTBEHHO YIPOMKAIOLLEN KU3HU, 340POBbIO, MPAaBAM U 3aKOHHbIM
MHTEpecaM JaHHOTO /IMLA WU UHbIX UL, MHTepecam ob6LecTBa MM rocyaapcTsa,
€C/I1 3Ta OMaCHOCTb He Mora BbiTb YyCTPaHEeHa MHbIMKU CPeACcTBaMU M MPU 3TOM He
JONyLWEeHO NpeBbILWEeHNs NpeaenoB KpaiHeil HeobXoauMOoCTU Y.

KaK npeacraBnseTca, 4aHHOE NOHATUE AO/KHO BbITb YTOYHEHO C TEM, YTOBbI AelcTBUA
NpPecchl, OCYLLECTBASEMbIE B paMKax UCNOHEHWUA NPodeccnoHaNbHbIX 0653aHHOCTEN,
TO ecTb A/1A 3aWuTbl 06LecTBEHHOrO WHTepeca® (peanusaums MeXAyHapPOLHOro
CTaHAAPTA, TPAKTYIOLLEro NPeccy Kak « CTOPOXKEBOro Nca 06LWeCTBEHHbIX UHTEPECOBY),
Moran 6bl noanagaTtb NoA KaTeropuio KpaiHel HeobxogumocTu®l. BeposTHO,
bonee NIOTMYHBLIM, 4Yem perynMpoBaHMe 3TOro Bonpoca B YronoBHom Kopekce,
6b1710 Obl BKAOYEHME B 3aKOH «O cpeacTBAaxX MAcCoBOM MHPOPMaLMM» NONOKEHWUN,
npeaycMaTpmBaloLLmMX 0cBOBOXKAEHWE OT OTBETCTBEHHOCTU KYPHA/IUCTOB U TNABHOMO
pepaktopa CMW OT OTBETCTBEHHOCTW, B C/lyyae, ecan ux aenctsmsa, GopmanbHO
cofepsKalume cocTaB NPecTynieHus, TemM He meHee, bblv NPOANKTOBAHbI HACYLLHOM

40. HeobxogMmo OTMEeTUTb, 4TO, K CoxaneHuto, 3akoH PK «O cpeactBax maccoBoit MHdoOpmauum»
He COAEP)KUT YyKasaHWA Ha TO, YTO npecca AEWCTBYeT, 3almwas oblecTBeHHbI WMHTepec. Ha 3toT
HeAOCTaTOK 06pallasiocb BHUMAHWE NpU ero NpuHATUKM akcnepTamu OBCE, cm. oblime pekomeHZauumn
Nno COoBEpPLUEHCTBOBAHMIO NpoeKTa 3akoHa «O cpeacTBax maccoBoi nHbopmauum» 8 MemopaHgyme ot 25
deBpana 2008 roga o npoeKTe 3akoHa Pecnybanku KasaxcraH «O cpeactBax MaccoBol nHbopmauum».

41. K Kateropum o6LECTBEHHbIX WHTEPECOB C/lefyeT OTHOCUTb He 6ol WHTepec, MpoaBaAAeMbli
ayauTopmeit, a, Hanpumep, NoTPebHOCTL 06LLEeCcTBA BOOHAPYKEHWM M PACKPLITUM YTPO3bl 4EMOKPATUYECKOMY
NpaBOBOMY rOCYAAPCTBY ¥ IPaXKAaHCKOMY O0IeCTBY, 001eCTBEHHOI 6€30I1aCHOCTH, OKPYXKaIolIielt cpefie.
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NoTPeBbHOCTbIO 3almTbl OBLLECTBEHHOrO MHTepeca.*” B pamKax TaKoro noaxoaa,
HenocpeacTBeHHO B cTaTbio 35 YK, Mbo B ero otaenbHble MONOXeHUA (nNpexae
BCEro B CTaTbW, NOCBALLEHHblE ANPPaMaALLMOHHBIM NPaBOHAPYLLUEHMAM U HAPYLUEHWUIO
npaBa Ha HENPWKOCHOBEHHOCTb YACTHOW KM3HWM) Moo 6bl BbiTb BHECEHO
npvmevaHue, yKasblBatoLlee, YTo AeNCTBMA NPecchl B LLeAAX 3awuTbl 06LecTBeHHOro
MHTEepeca pacLeHUBAOTCA KaK KpalHAA HeobxoAMMOCTb B MOHMMAHUKW YrOJ0BHOMO
3aKOHOAaTeNbCTBa.

PekomeHOayuu:

1. BHecTv ponosHeHMA B NONOXKEHUA MpoekTa YronosHoro Kopekca,
npeaycmaTpuBatoLLme NnpuMeHeHe NPUHLMNG AENCTBUS YTONOBHOMO 3aKOHA
Nno TEppPUTOPUM B OTHOLIEHMM NPABOHAPYLIEHMWI, COBEPLUAEMbIX B CETU
MHTepHeT.

2. KOHKpeTusMpoBaTb NONOXKEHUA MNpoeKTa YronosHoro Kogekca, oTHocAlmeca
K KpaiHeli HeobXoAMMOCTW, cAenaB OroBOPKY, 4YTO NpPW BbINOAHEHUMU
nNpodeccMoHanbHOro  A0Ara  KYPHaAWUCT paccMaTpuMBaeTcAa Kak  Auuo,
AelcTByloLee B 3alLMTy 06LLecTBEHHOro MHTepeca.

3.2. KommeHTapum u npepnoxeHus K cratbam 130 («Kneeeta») u 131
(«OckopbneHne») npoekta YronosHoro Kopgekca, a paBHO MOJIOXKEHUAM
YyCTaHaB/MBaIOLWMM OTBETCTBEHHOCTb 3a K1eBeTy U OCKOp6/ieHMe A0NKHOCTHbIX UL

B KauyecTBe 06WMX NpeaBapUTENbHbIX 3aMeYaHU NpU  XapaKTepuUCTUKe
anpdamaLMOHHbIX  MPecTynieHuit, npeaycMoTPeHHbIX npoekTom  Koaekca,
HeobxoaMMO OTMETUTb, YTO B 4YacTu (GOPMY/IMPOBAHMA TUMOTE3 U AUCNO3ULUIA
COOTBETCTBYIOLLMX HOPM, 3aKoHOZaTenb Pecnybivku KasaxctaH nocnegosatesieH U
cTabuneH. B yacTHoCTH, Noa KNeBeTOM, Kak M B AEMCTBYIOLLMM 3aKOHOM, NMOHMMAETCA
«pacnpocTpaHeHWe 3aBEA0MO NIOKHbIX CBEAEHWUI, NOPOYALLUX YECTb U AOCTOMHCTBO
APYroro n1ua UM NoApbIBAIOWMX €ro penyTaumnio» nog oCKopbaeHnem «yHUKeHue
YecTu U LLOCTOMHCTBA A4PYroro /IMLA, BbiPaKeHHOe B HeMpUAMYHOU popme».

Pa3nnuma npoekTa u OEWCTBYIOWErO 3aKOHa KPOKTCA B ONpeaeneHUn CaHKUMi 3a
yKasaHHble npaBoHapylweHus. [peanaraembii Ha pPacCMOTPEHME 3aKOHOMPOEKT
Y)KeCTOYaeT TaKMe CaHKUWMKW, BBOAA B KA4YecTBe Mepbl OTBETCTBEHHOCTU AULIEHME
cBoboabl Aaxke 3a HeKBaNMOUUMPOBAHHbLIA COCTaB MPECTYN/eHUs Mo HasBaHWem
Kneseta. TaKXe nNpeaycMOTPeHO /uvuweHue cBoboabl B CAyyae KneBeTbl C
ncnonbsosaHmem CMU.

Kak npeacrasnsercs, pa3pa60Tl-IVIKM npoekta YronoBHoro Kogekca, cOxpaHuB B
KayecTBe COCTaBa Yro/1oBHbIX npaBOHapyLueHMI?'l KneseTy n 0CKOp6neHl/Ie, M yCTaHOBUB
TaKuMe BUAbl HAKa3aHMWA, KaK neHne cBoboabl, He B NOSHOWN Mepe cnegoBanu Normke
42. B KayecTBe MpuMepa TaKOro MNPUHUMMA PeryinpoBaHUA MOXKeT ObiTb npuseseHa Poccuiickas
depepauma, 3aKOHOAATENLCTBO KOTOPOW NpeAyCMaTPMBAET, YTO XYPHAUCTY rapaHTMPOBaHa 3aluTa, Tak
KaK Npu BbINOHEHUN NPOPECCMOHa/bHLIX 06A3aHHOCTEN OH PacCMaTPUBAETCA KaK NINLIO, BbINMONHALLEe
06LLecTBEHHbIV AOAT.
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W npuHUMnam, cbopMyIMPOBaHHbIM MMM B KOHLEMLMU CaMOro MPOEKTa, a TaKXKe
onpeaeneHHblM B HOPMATMBHOM-MPaBOM aKTe - KoHUenuuu npaBoOBON MOAUTUKM
Pecnybnuku KasaxctaH Ha nepuog, ¢ 2010 go 2020 roaa, (B cocTaBe NpaBoHApYyLUEHUA
«Kneseta»). [laHHbI4 Te3nC MOXKeT 6biTb 0BOCHOBaH, NO KpailHel mepe, Tpems
aprymeHTamu:

Bo-nepBbix, AeKpvMUHanu3auma AnPPamaLMOHHbIX MNpPaBOHapyLUEeHUA, ABNAETCA
CTaHAapToM, cHOPMYNMPOBAHHLIM M OBOCHOBAHHbIM B PELUEHUAX Leaoro pasa
MeXAYHapoaHbIX OpraHusaumit (cnesyetT HAMOMHWTL, 4YTO YMOMAHYTas Bbllwe
KoHuenuus npaBoBoi NonuTukM Pecnybamku Kasaxctan Ha nepuog c 2010 go
2020 ropa TpebyeT cnefoBaHUs MeXAYHApOAHbIM goroBopam). [axke B Cayyasx
NOTEHUMANbHOTO AONYLLEHMA UCNOMb30BAHNA MHCTUTYTA YrOIOBHOM OTBETCTBEHHOCTH
3a auddamaumio, TakMe OpraHU3aLMmM YETKO U OAHO3HAYHO HE MPUEMIOT MPAKTUKY
Ha3HaYeHWs B KAYeCTBE HaKasaHWA NnWeHns cBoboabl. Mexay Tem, NpPeanosKeHHbI
Ha pPaccMOTPEHME 3aKOHOMPOEKT MNpeaycMaTpMBaeT B KayecTBe BO3MOXKHOW
CaHKLMM 32 pacnpoCTpaHeHWe KAeBETbl AnlWeHne cBoboabl Ha CPOK A0 ABYX, a NpuU
KBannouumpyowem cocTaBe A0 Tpex seT. 1o cyTM, NONOKEeHUA 3aKOHONPOEKTA
He TONbKO COXPAHAKT, HO M yXyALWAlT TO MOJIOXKEHUE, KOTOpPOEe CyLLecTBYeT U B
HacToAwee BpemA. [lpy 3TOM MMEHHO MONOXEHUA [AENCTBYHOLLEro YrosoBHOrO
Kozekca 6binn apryMeHTMpoOBaHO 0603HaYeHbl Kak He COOTBETCTBYoWMe cTaTbe 19
MeXayHapoaHOro NakTa O rPaXAaHCKUX U NONIUTUYECKUX NPaBaXx B 3aKAH0UUTENbHbIX
3ameyaHmax KomuteTa no npaBam 4esoBeKa Ha [0KNAA, NpPeacTaBieHHbIN
KazaxctaHom B cooTBeTcTBMM co cTatbeit 40 [MaKTa, O Yem y}Ke roBOpWJIOCH BbILLE.
AHanorvyHble BbIBOAbI COAEPKANMCb M B KOMMEHTapUAX W 3aKntodeHmax oduca
npeacrasutens OBCE no cBoboae CMMU, ccblikmn Ha KoTopble bbbl NpUBeAEHbI paHee.

Bo-BTOpbIX, NPV pa3paboTKe paccMaTPMBAEMbIX MONOXKEHUN He Bbliv NPUHATBHI BO
BHMMaHWe ob6baABNeHHble B KoHuenuun npaBoBoW NonuTuknM Pecnybnmkm KasaxcraH
Ha nepuog ¢ 2010 go 2020 roga NpPUHLMMLI AEKPUMUHANN3ALMN, AeneHann3aumm mn
NPUMEHEHUA aNbTepPHATUBHBIX AUWEHUIO cBOOOAbI BMAOB HaKasaHWA, B TOM 4uC/e
npuoputesaumm WTpada Kak apdeKTMBHOM Mepbl Bo3aencTeuA. KommeHTMpyemble
MONOYKEHNA 3aKOHOMPOEKTA, CO BCEM OYEBMAHOCTBIO LO/KHbI OblIM NOABEPrHYTHCA
NepecMmoTpy MMEHHO C NO3ULMI, 3aABAeHHbIX B KoHuenuuun. B uenom, npuxoamTca
KOHCTaTMPOBaTb HEMoCcnefoBaTENbHOCTb B peanu3auum NpuHUMNE OTKasa oT
penpeccMBHOrOYroIOBHOro NpecnefoBaHWA3a HapyLWeHNE TMYHBIX HEMMYLLECTBEHHbIX
npas /L, B NOb3Y YaCTHOFO NPABOBOTO YPEryMpoBaHUA BO3HWUKAIOLMX CNOPOB.

B-TpeTbux (pasymeeTcs, 3TO ¢aKynbTaTWMBHbIM aprymeHT), npu paspaboTke
paccMaTpMBaEMbIX MONOXKEHMI He Bbl1 NPUHAT BO BHUMaHME MEXAYHAPOAHbIN OMbIT,
npuMmMep PasBUTMA aHAJIOMMYHbIX MPABOBbIX MHCTUTYTOB B CTPaHax-yyacTHMKax OBCE
CO CXoAHOM npaBoBoW cuctemol. Hanpumep, B Poccuitickon Pegepaumm cocTasbl
KNeBeTbl U OCKOPbeHUn 6blIM M3HAYa/IbHO AEeKPMMMUHAIM30BaHbI, @ MOTOM COCTaB
npecTynieHnn Kneseta bbli1 BO3BPALLEH B YrOOBHbIN KOAEKC, HO 6€3 BO3MOXKHOCTU
Ha3HayeHMA TaKow Mepbl HaKa3aHWUA, KaK neHune CBO6OLI,bI. anHﬂTVIe peweHna o
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LeKpUMMUHanm3aunn auddamaumm, kKotopoe npomsowno 8 Poccum 2011 rogy, 6bin10
MOTUBMPOBAHO MMEHHO pelleHnem 3afad AeKpUMWHaAAU3auuMm 1 aeneHannsauum,
dHaA/IOMNYHbIX TeM, KOTOpble NpPu3BaH pelnTb aHanmsmpyeMbM 3aKOHOMPOEKT. B
YaCcTHOCTU, KaK OblI0 yKa3aHO B MOSACHWUTE/NIbHOM 3anucKe K MPOEKTy 3akoHa «O
BHECEHUN M3MeEHEHUN B YronoBHbIM KogeKc Poccuiickolt ®egepaunn U otaenbHble
3aKoHoAaTeNbHble aKkTbl Poccuitickon Peaepaumm»**ockopbneHme nknesetanocreneHm
obLlecTBeHHOMW onacHOCTM, Bonee COOTBETCTBYIOT AEAHUAM, MNPEsyCMOTPEHHbLIM
Kopekcom Poccuiickori Pepepaumm 06 agMUHUCTPATUBHBIX MPABOHAPYLIEHUSAX,
HexKenn YronoBHbIM KogeKcom Poccuiickol desiepaumm, B CBA3M C YeM Npeaiaranoch
ctatbn 129, 130 u 298 YronoBHoro Kogekca Poccuiickon ®Pegepauuun npusHaTtb
YyTpPaTUBWMMUN CUNY, @ OTBETCTBEHHOCTb 3a AeAHUA, NnpeaAyCMOTPEHHble YKa3aHHbIMU
CTaTbAMM, ycTaHOBUTb B Kogekce Poccuitickoit Pepepaumm 06 agMMHUCTPATUMBHBIX
NPaBOHAPYLIEHUAX.

AprymeHTbl o HeobxoaMmocTH OeKpMMUHaNn3aLmm AnddamayMoHHbIX
NpPaBOHAPYLIEHU MOryT ObiTb BbICKA3aHbl M B afpec Tex MONOMKEHWN NpoeKTa
YronoBHOro KoAekca, KOTOpble YCTaHaBAMBAKOT YrONOBHYKO OTBETCTBEHHOCTb 3a
NnocAraTeNbCTBA Ha YECTb U AOCTOMHCTBO LO/IKHOCTHBIX nL, (Ny6anyHoe ockopbnerHne
M MHOE MOCAraTe/IbCTBO Ha YecTb U AO0CTOMHCTBO lNepBoro MNpesungeHTta Pecnybamnku
KasaxctaH - Jlngepa Haumu, ockBepHeHwe wusobpaxkeHuii Mepsoro [pesungeHTa
Pecnybnukn KasaxctaH - Jlugepa Hauuu, BOCNPenaTCcTBOBaHME 33aKOHHOM
neatenbHoctn MNepsoro MpesngeHTta Pecnybamkn KasaxcraH - /inaepa Hauuu (Cratba
317-1), nocaraTtenbCTBO Ha YecTb U AOCTOMHCTBO Mpe3naeHTa Pecnybamkmn KasaxcTaH
M BOCMNPENATCTBOBaHWE ero geAtenbHocTn (ctatbsa 318), MocsraTenbcTBO Ha 4YecTb
M [LOCTOMHCTBO fenyTaTa M BOCMPEnATCTBOBAHWE ero geAatenbHocTu (ctatba 319),
OckopbneHune npeacrasutena snactu (ctatba 320), KneBeTta B OTHOLWIEHUU CyabM,
NPUCAXHOrO 3aceaaTens, NPOKypopa, cefosartens, AmMua, Npon3BoaALLEro 4O3HAHME,
3KcnepTa, cyaebHoro npucTasa, cyaebHoro ncnonHutena (ctatba 343)).

CnepyeT 0c060 OTMETUTb, YTO B COOTBETCTBUM C NPUBEAEHHLIMM BbiLLE €BPONENCKMMMU
NPUHUMNAMK, MPU3HAETCA HEeCcopasMepHbIM OrpaHuMyeHue cBO6OAbl BbipaXKeHWn
MHEHWA, KOTOPOe BBOAMTCA B MHTEPECAX 3aLLMTbl PenyTaLmmn Ny6ANYHbIX GUryp.

PexkomeHOayuu:

M3bATb M3 cocTaBa NpoeKTa YronoBHOro KogeKkca MNONOXKeHuA, yCTaHasAuBatowme
YrONOBHYIO OTBETCTBEHHOCTb 33 OCKOPOAEHME U KNEBETY, KaK B OTHOLUEHUW FPaXKaaH,
TaK U B OTHOLWIEHUM OOMKHOCTHbIX Anl,. Ecan cooTBeTCcTBYIOWME COCTaBbl YroJ0BHOIO
npaBoHapyLleHUA ByayT COXPaHEHbI B MPOEKTE, TO BO3MOXKHOCTb IMLIeHMA cBO6OAbI B
KayecTBe BUAA HaKa3aHWA JOMKHA OblTb UCKAOYEHa.

43. TIpOEKT 3aKOH M NOACHUTE/IbHOMN 3aMUCKM K HEMY Ha PYCCKOM A3blKe AOCTYMHbI B ceTu MHTepHeT no
aapecy http://asozd2.duma.gov.ru/main.nsf/%28SpravkaNew%29?0penAgent&RN=559740-5&02
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3.3. KommeHTapumn un npeanoxeHua K cratbe 147 npoeKra YronoBHOro Kopgekca
«HapyweH1e HENPUKOCHOBEHHOCTU YAaCTHOM YKU3HUY.

Cratba 147 npoeKkta YronosHoro Kogekca ycTaHaBAMBAeT OTBETCTBEHHOCTb 3a
cobupaHue 1 pacnpocTpaHeHWe CBeAEHUI O YaCTHOM XKM3HWU NnLA, COCTaBAAIOLLMX
€ro /INYHYI0, CEMENHYIO TalHy, 6e3 ero cornacus, a paBHO 3a pPacnpocTpPaHeHUe Takux
cBegeHuit. Takoe pacnpocTpaHeHue yepe3d CMW moKeT BneYyb OTBETCTBEHHOCTb B
BMAE NULEeHNA cBObOAbI CPOKOM A0 MATU NET.

Kak y»Ke 6biN0 YKa3aHO Npu ONUCaHWUM MEeXAYHapOAHbIX CTaHAApTOB B chepe npas
YeNoBEKa, YPOBEHb 3aLLMTbl TalHbl IMYHOM (YACTHOM) KU3HU LOMKEH ObITb BbICOKUM,
OZHAKO 3TO He JO/IKHO MPUBOAWUTL K YWEMNEHUIO NpaBa Ha cBob6oAdy BbiparKeHUn
MHeHuA. TpyM 3TOM MeXaHW3Mbl 3alMTbl YACTHOM KM3HWM, KaK 3TO clnemyeT M3
pekomeHZaLmMi eBPONENCKUX OPraHoB, AOMKHbI HAXOAWUTLCA, NPeXKAae BCero, B chepe
YacTHO-NPABOBOrO PEryMpPoBaHUA, TaK KaK NPUOPUTETHOW ABAAETCA KOMMEHCaLms
HaHEeCeHHOro MHTepecam JIMYHOCTM ypoHa. Takmm ob6pa3om, Kak npeacraBaseTrcs,
camo no cebe yCTaHOB/JEHWE Yro/NIOBHOW OTBETCTBEHHOCTM 3a MNOCAraTeNbCTBA Ha
HENPUKOCHOBEHHOCTb YaCTHOM }KM3HM HE MOXKET BbITb PAaCCMOTPEHO KaK CopasmepHoe.

Takke HeobXoAMMO OTMETUTb, YTO NMPUMEHEHUe cTaTbl 147 3aKOHOMPOEKTA MOXKET
6bITb CyLLECTBEHHO OC/IOKHEHO B CU/Y OTCYTCTBMA HaZAJIeXKalLero peryiMpoBaHua
WMHCTUTYTa 3alMTbl YAaCTHOM KM3HW B 3aKOHoAaTenbCTBe KasaxctaHa. [onoxkeHusa
KOHCTUTYLMM 3aKOHOAATENbCTBA OYEHb CKYyno ¢GopmynnpyroT MPUHLMMLI OXpaHbl
YaCTHOM »KM3HM, He CyLecTByeT ChneuMan3npoBaHHOIO 3aKOHOAATeNIbCTBa B
cooTBeTcTBYytOWEN chepe. MpesycMOTpPeHHble TpaXKAaHCKMM 3aKOHOAATe/IbCTBOM
Mepbl 33aWMTbl IMYHbIX HEMMYLLECTBEHHbIX NPaB ABAAIOTCA BECbMa JIAKOHUYHbIMY,
KpOMe TOro, TaKoe 3aKOHOA4aTeNbCTBO GopMUpPYET crneunduyeckme M camoLoCcTaTouHble
MEeXaHM3Mbl MPUMEHEHMA NpaBa, KOTOPble He MOryT MCMO/Ab30BaTbCA B YrOJIOBHOM
npase. 3akoH «O cpeacTBax MaccoBo MHPOPMaLMm» BOObLLE He 3aTparMBaeT OXpaHy
TAKOW LEHHOCTWU, KaK HEMPMKOCHOBEHHOCTb YaCTHOM KM3HM, U ee COOTHOLUEHME C
BbIMO/IHEHMEM }KYPHANMUCTOM NpodeccMoHanbHoro aonra*t. B atol ceasu, bopmanbHan
onpeaeneHHoCTb COOTBETCTBYIOWMX TMOJIOXKEHUN He MOXKeT ObiTb Npu3HaHa
[OCTaTOYHON, a, cnefoBaTeflbHO, perynMpoBaHuMe TpebyeT COBEPLUEHCTBOBAHMA.
HeobxoaMmo NoAYEepKHYTb, 4YTO COBEPLUEHCTBOBAHME PEry/IMpoOBaHUA [OMKHO
HOCUTb KOMMJEKCHbIM XapaKTep, B TOM YMC/e, AOMKHO YYMTbIBaTb GYHKLMU U Lenmn
neatenbHoctn CMU.

HakoHeLl, npeacTaBnserca, YTo Mepa HaKasaHua, NpeaycMOoTpeHHOe 3a coBeplieHue
npecTynaeHuns, NpeaycMoTpeHHoro ctatbeit 147 npoekTa, ABASETCA Ype3mepHoi. B
CUNY TOrO, YTO XapaKTep cocTaBa NpectynaeHus Asasetca GpopmanbHbiM, cam ¢akT

44. B KayecTBe MpUMMepa WHOrO MNoaxoda, B Oo/blueil CTeNeHW COOTBETCTBYOWEro TpeboBaHUAM
MeXAYHapPOAHbIX CTaHAAPTOB, MOXKHO MPUBECTU POCCUNCKMIA 3aKOoH «O cpeacTBax MaccoBOM MHGOPMALLUKY,
KOTOpbI B cTaTbe 49 BMEHAET B 06A3aHHOCTU KYPHA/NUCTY MOAYYaTb COMAacMe Ha pacnpocTpaHeHue B
cpeacTBe MaccoBoi MHGOPMALLMK CBEAEHUI O IMYHOM KU3HU rPaXKLaHMHA OT CAMOTO0 rparkaaHWHa UK ero
3aKOHHbIX NPeACTaBUTENEN 32 UCKIIOYEHMEM C/TY4AEB, KOTAA 3TO HEOBXOAMMO ANA 3aLMTbI OBLLECTBEHHbIX
WNHTEepPEecoB.
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NpaBoOHapPYLLUEHNA ABNAETCA HaKadyemMbiM AaKe B TOM C/ly4ae, eCau B pe3ynbTaTe Hero
noTepneBLWKNn HE HECET MMYLLECTBEHHbIX MOTEPb, @ PaBHO HE MPOUCXOAUT yMmaneHne
JINYHBIX HEUMYLLECTBEHHbIX NPaB M WHTEpPecoB uua. Kak npeacTaBaseTca, Takoe
perynMpoBaHue, orpaHUYMBalOLLEE, B YMC/Ee NpoYero cBoboay BbipaXKeHUs MHEHUS,
HecopasmMepHO TeM LM, paau AOCTUKEHUA KOTOPbIX OHO BBOAUTCA. B aToM cBA3M
npeacraBnaeTcs 060CHOBaHHbIM YCTaHOB/NEHME NPaBuaa, B COOTBETCTBUM C KOTOPbIM
OTBETCTBEHHOCTb B BUAE NNLLEHNA CBOBOAbI MOXKET BbITb NPUMEHEHA TONLKO B CyYae,
€C/I1 coBepLIeHUe NPEecTynieHns NPUBOANT K TAXKKMM NoCneacTBMAM (B NOHUMAHUMU
CTaTbM 9 3aKoHOMpoeKTa). Takol Nnoaxos, 6bia 6bl CXO4HBIM CTEM, KOTOPbIV peanv3oBaH
B 4acTu 3 ctatbu 129 npoeKTta YronoBHOro Kogekca.

PekomeHOayuu:

M3bATb M3 cocTaBa npoeKkTa YronosHoro Koaekca MONOMKeHWs, ycTaHasBaAuBaloime
OTBETCTBEHHOCTb 3a HapylueHWe HEenpPUKOCHOBEHHOCTM YacTHOW KU3HU. Ecaum
COOTBETCTBYIOLLMIA COCTaB Yro/IOBHOroO NpaBoHapyLleHus byaeT coxpaHeH B NMpoekTe,
TO BO3MOMHOCTb AMlIEeHUA cBob6OAbl B KayecTBe BWAA HaKasaHWA A0NXHa bbiTb
WCK/OYEHA UM CYLLECTBEHHO OrpaHM4YeHa, a MMEHHO NMPUMEHATLCA B TeX Cayvasx,
KOraa BMELaTeNbCTBO B YAaCTHYIO XKU3Hb NPUBENO K TAXKKUM NocaeacTBuAM. B nrobom
CNyyae, KenaTeNbHbIM ABAAETCA KOMMAEKCHOEe YperyanposaHMe BOMPOCOB OXPaHbl
YaCTHOM WM3HM, B TOM UYMCAe, 33 CYET YCTaHOBAEHMA BanaHca Mexay MHTepecamu
npeccbl, 06A3aHHOM BbINONHATL OBLWECTBEHHbIM AOAT, NPeAoCTaBNAAs HeobXoANMYyHO
ana GYHKUMOHMPOBAHMA [AEMOKpPaTMYeCKoro rocyaapcrsa MHbopmauuioo, UM aud,
EeNaLWmX 3alUTUTb CBOIO JINYHYHO KU3Hb.

3.4. KommeHTapun u npeanoxkeHua K cratbe 158 npoekra YronosHoro Kopekca
«BocnpenATcTBOBaHUE 3aKOHHOW NPOdECCUOHANBHOW AEeATE/IbHOCTU XKYPHAAUCTAY.

Cam ¢akT nepeBoja CcOCTaBa MpPaBOHApyWeHWs B BUAE BOCMPENATCTBOBAHWA
NpodeccMoHanbHOM AeATEeNbHOCTU KYPHAZUCTA U3 KAaTeropum agMUHUCTPATUBHBIX
NPaBOHAPYLUEHMWI B KaTeropuio yronosHbIX (geicTeytowmnii KoArll, Kak 66110 yKasaHo
Bbllle, YCTAaHaB/AMBAeT OTBETCTBEHHOCTb 3a BOCMPEMATCTBOBAHUE [EATE/NbHOCTU
YKYPHANUCTa) ABNAETCA CYLLECTBEHHbIM LIAroM Ha NyTW pa3BUTUA rapaHTUin cBoboapbl
MaccoBoi MHpopmauuu. Tem cambim OBLLECTBO MOAyYaeT curHan, yto csoboga
nHboOpMaL KN pacLEeHMBAETCA TOCYAAaPCTBOM KaK OAHA M3 Ba)KHeMWuX LEeHHOCTEN,
MocAraTeNbCTBO HA KOTOPYHO OXPaHAETCA C NMPUCYLLEN YTOJIOBHOMY NPaBY XeCTKOCTbHO.

TaKye, HECOMHEHHO, NO3UTMBHO A0MKeH BbiTb BOCMPUHAT U TOT GaKT, YTO AaHHOE
NOJIOXKeHWe 3aKoHOMpoeKkTa 6blL10 CcywecTBeHHO nepepaboraHo B mpouecce ero
paspaboTKM M NpeacTaBNeHHaAA B TEKCTE 3aKOHOMpPoeKTa GOPMYy/IMPOBKA LWINPE, YeMm
CywecTBoBaBLWan n3HavyanbHo. Mpegnaraeman pegakuma nog BOCnpenaTCTBOBaHMEM
paboTe XypHanncTa NOHMMaET NMPUHYKAEHME K PacnpoCTpaHeHno MHGopMaLmmn nam
OTKa3y OT TaKOro pacnpoCTpaHeHMWs, a PaBHO CO34aHMe YC/0BMIA, NPEnATCTBYIOLMX
BbINO/NIHEHUIO XYPHA/NUCTOM 3aKOHHOM NPOodecCMoHaNbHON AEeATeNbHOCTU UK
MO/IHOCTBHO NINLIAKOLMX €r0 TaKON BO3MOMXKHOCTM.
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Tem He meHee, nNpeacTaBfAeTCA, YTO KaTeropua «ycnoBuA, MpenAaATcTBylowme
BbIMOJIHEHUIO AEATE/IbHOCTM» HE ABNIAETCA JOCTAaTOUHO onpeaeneHHol. Ee coxpaHeHue
B CYLLECTBYIOLWEM BUAE MOXET MPUBECTU K TOMY, YTO MPMMEHEHME HOPMbI MpaBa
byfeT orpaHuMYeHo MM BoobLlEe He ByaeT npoucxoauTb. CTaTUCTUKA MOKa3blBaeT,
4YTO NpUMeHeHue gencteytoweit Hopmbl KoAlN KasaxcTaHa, a paBHO OYEHb CXOLHOM
HOPMbI YrOJI0BHOTO 3aKOHOAATENbCTBA B POCCMN HOCUT €AMHUYHbIN, UCKNHOUUTE/BHBIN
XapaKTep. PacwmpeHue cocTaBa NpaBoHAPYLUEHUS, NPEA/IOKEHHOE B 3aKOHOMPOEKTE,
B CUNY Y)Ke 0603HAYEHHOW PAa3MbITOCTH, C BbICOKOW A0N1eM BEPOATHOCTM, He NpuBeaeT
K MOJIOKUTENbHOMY pesy/bTaTy.

B cBeTe BbllleyKasaHHbIX 3amedyaHuit, GOPMYNMPOBKA CTaTbM NpoekTa  6biTb
YTOYHEHA, C YKa3aHWeM, KaKkue yCN0BMA, B YMC/ie MPOYero MOryT paccMaTpmMBaTbCA
KaK NpenATCcTBYIOLWME BbINOSHEHMIO AEATEIbHOCTU KYpPHaUCTa. B KauecTBe TaKoBbIX
ciefyeT pacCMaTpMBaTh: OCYLLECTB/AEHUE LEeH3Ypbl; He3aKoHHoe (HeobocHoBaHHOe)
npekpatweHne 1Mbo NPUOCTaHOBAEHUE BbIXO4A CPeacTBa MaccoBoi uHbopmauuu;
HapyleHWe npaBa *KYPHa/JMCTOB Ha 3anpoc M nosyyeHne WHOpMaLMK, BKAKOYanA
HenpegocTasneHve MHOOPMaLMM OpraHamMy rOCY4AapPCTBEHHOW BAAcTM, a PaBHO
NpeaocTaBAeHMe KYpPHaAUCTam 3aBe4OMO JIOXKHOW WAM HenoaHol uHbopmauuu;
HE3aKOHHOE W3bATME, a PaBHO YHWYTOXKeHWe npoayKuunm CMMU; ycTaHoB/eHue
OrpaHMYEHWI I Ha KOHTaKTbl C YKYpPHaAMCTOM W nepegadyy emy WHpopmaumm, 3a
WCKNIOYEHMEM CBEAEHMI, COCTaBAAOWMX FOCYAAPCTBEHHYIO, KOMMEPUYECKYID WK
MHYIO CheuManbHO OXPaHAEMyH 3aKOHOM TalHy; MNPUHYXAEHME K PacKpbITUIO
MCTOYHMKA MHPOPMaLMM; HAPYLIEHMA MHbIX NPaB YKYPHAAUCTA, YCTaHOB/EHHbIX
3aKoHOM «O cpeacTBax MaccoBoi nHbopmaLumny.

PexkomeHOayuu:

CywecTBeHHO nepepaboTaTb pedakumio CTaTbM «BocnpenATcTBOBaHWME 3aKOHHOM
NpodeccMoHanbHOM  AEeATEeNbHOCTU KYpHaAWCTa» C Tem, 4Tobbl obecneunTb
MaKCMMabHO NoAPOBHOE ONMCaHWe COCTaBa NPECTYNIeHUs, U TEM CamMbiM obecneynTb
ee apPeKTMBHOE NPUMEHEHME.

3.5. KommeHTapuu 1 npeanoxkeHus K ctatbe 182 npoekra YronosHoro Kogekca «laua
pa3spelueHnA Ha NybauKauuio B cpeacTBax MaccoBo MHGOpMaL MU SIKCTPEMUCTCKUX
maTtepuanos»

CraTba 182 3aKOHOMpPOEKTa yCTaHaB/AMBAeT OTBETCTBEHHOCTb 33 4ayy paspelleHus
Ha nNy6/iMKauMio B neyatu U Apyrux CPeacTBax MaccoBoi MHGOPMaLMU CBeaeHWi
M MaTepuasioB, HaMpaBJEHHbIX Ha pPas3XKuUraHMe HauWOHaNAbHOW, pPOAOBOM,
pacoBoOi, COUMANbHON W PEAUTMO3HOM BPaXKAbl, NPONaraHAMPYOLWMX COC/OBHYHO
WCKNIOUUTENBHOCTb, BOWMHY, COAEPXKalMX MNPU3bIBbl K HACUAbCTBEHHOMY 3axBaTy
BJ1IACTW, HAaCU/IbCTBEHHOMY YAEPMKaHMIO BAACTU, Noapbisy 6e30nacHOCTM rocyaapcrea
WM HAaCUNbCTBEHHOMY M3MEHEHMUIO KOHCTUTYLLMOHHOIO CTPOA, @ PAaBHO HApPYLIEHUIO
TEepPUTOPUAbHOM LLeNOCTHOCTM PecnybanKkm KasaxcTaH.
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Mo cytn, paHHaa Hopma aApecoBaHa HAMPAMYKO [MaBHbIM pefaKTopam CpeacTs
MaccoBon MHPopmauum, 60 MMEHHO OHW ABAAIOTCA TEMM JIMLL@AMW, KOTOPbIe AatoT
paspeLLeHne }KypHaNMCTam peaaKkLmm Ha pa3meLleHne nHbopmaumu. NMokasaTenbHbImM
ABNAETCA U TO, YTO CAMOM XKECTKOMN CaHKLMeN 3a HapyLleHe pacCMaTpMBaeMOM cTaTbm
ABNAETCA NWLIEHNEe MNpaBa 3aHMMATb onpefeneHHble AOMKHOCTM WKW 3aHMMaTbCA
onpeaeneHHon AeATeNbHOCTblO. TaKKe HEeMaNoBaXKHO OTMETWUTb, YTO YKa3aHHbIN
COCTaB MpaBOHapyLWeHUs «nepewen» us gelcreyrouiero KoAll B NpoeKT yronoBHOro
KOZEKca, TO eCTb peyb naeT 06 yKecTo4eHUn OTBETCTBEHHOCTU 33 AeAHMe.

Mpeanaraemoe perynamposaHue rpybeiilumm obpasom HapylwaeT npaso Ha ceoboay
BbIPaXKEHNA MHEHUA, TaK KaK, NO CyTH, BBOAWUT CErperaumio 414 onpeaeseHHomn rpynnbl
nny, 06begMHEHHOM No NPodecCcMoHaNbHOMY NPU3HAaKY - IaBHbIX PegakTopos. 3T
03HaYyaeT BO3MOXKHOE HapyLleHMe KOHCTUTYLLMOHHOIO NPUHLLMNA PaBEHCTBA, KOTOPbIN
dopmynunpyetcs B ctatbe 14 KoHCTUTYLMKM Pecnybankn KasaxcTaH Kak HegonyCcTMMOCTb
nogBepraTb Kakon-NMbo AUCKPUMMHALMM KOTO Bbl TO HM BbIIO NO MOTUBAM, B UMC/e
NpoYero, AONKHOCTHOMO NONOMKEHMS.

CyTb 06LLECTBEHHO ONACHOTO AeAHUSA - NPECTYNNEHME, KaK NPeaCTaBAAETCA, COCTOMUT B
pacnpocTpaHeHMM IKCTPEMUCTCKUX MAaTePMaNoB, Kak 3TO NpesyCMOTPEHO cTaTbel 173
npoeKTa YrooBHOIo KogeKca. [LefcTBMA yY4acTBYIOLWMX B COBEPLUEHMMU NPECTYNAEHNA
/ML, 06pasyloT coyyacTue B TOW MAK MHOWM popme. CTaTyC Ke TOro, KTO CaHKLMOHMpPYET
pacnpocTpaHeHMe MaTepuanos, a TakKe GaKT UCNONHEHUA UM CBOUX LONMKHOCTHbIX
obasaHHOCTE, He MoXeT cam no cebe 06pas3oBbIBaTbL COCTaB NPECTyNaeHMs.
dopMynMpoBKa KOMMEHTUPYEMOM CTaTbM 06pasyeT TaKyld OOBEKTUBHYIO CTOPOHY
OesHUA, KoTopas, Mo CyTW, He noApasymeBaeT WUCCAef0BaHUA CyObeKTUBHOW
CTOPOHbI MPECTYN/IEHNA, @ UMEHHO, HAaAN4YUA Yy TNAaBHOTO pPejaKkTopa ymbicia Ha
pacnpocTpaHeHue He3aKoHHOM MHpOopMaLUK.

[na npusneyeHMs K OTBETCTBEHHOCTM J/10BOrO aBHOMO pefakTopa [AOCTaTOYHO
0BHapYyXUTb B €ro M34aHWM SKCTPEMUCTCKMI maTepuan M A[oKasaTb, UYTO OH
CaHKLMOHMPOBas ero BbIMyCK B CBET. TeM CaMbIM, CO34aeTcA BECbMa 3HAYUTE/bHbIN
WHCTPYMEHT BJIMAAHWUA HA NPECCY, MO3BOAIOLLMI KOHTPOIMPOBATD [MaBHbIX PEAAKTOPOB
B UX eXXeAHEBHON AeATENIbHOCTMU.

TakoW noaxop SABNAETCA KaTeropuMyeckum HenpuemsiemblM, MnocAraeT Ha cBoboay
M HEe3aBUCMMOCTb CPeACTB MaccoBoi MHOpMALMKM, CO34aBas MHCTPYMEHTbl ANA
BBeAeHMA LeH3ypbl CMU.

PexkomeHOayuu:

M3bATb M3 cocTtaBa npoekTa YronosHoro Kogekca NONOXKeHuA, ycTaHaBaMBawowme
OTBETCTBEHHOCTb 3a [Aa4vy pa3peweHnAa Ha I'IY6J'II/IKaLI,VIPO B Cpeacrteax MmaccoBom
I/IH¢OpMaLI,MVI 3KCTPEMUCTCKUX MaTeEPUNANOB.
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3.6. KommeHTapumu un npegnoxeHusa K cratbe 211 npoekra YronosHoro Kopgekca
«lpepoctaBneHne ycnyr ana pasmeuieHna UHTepHeT-pecypcos, npecneayowmx
NpPoTMBONPABHbIE Lenn»

Cratba 211 3aKoHONpPOEKTa (Kak B Ha3BaHWMM HOPMbI, TaK U NpU GOPMYANPOBAHMM
CoCTaBa NpaBoHapyLIeHNA) COAEPXKUT GOPMYANPOBKY, M3HAYaIbHO HE LOMYCKaOLLYHO
€e KOPPEKTHOE TOIKOBaHME, MOHUMaHUe 1 npumeHeHne. OHa, UCX04A U3 4OCNOBHOIO
TO/IKOBaHWA, OPUEHTMPYET NPaBONPUMEHUTENSA HA TO, YTO MHTEpHeT-pecypc MoXeT
npecnenoBaTb HEKYHO Lenb, 6yab TO NPOTUBONPABHAA UM 3aKOHHasA.

Meay Tem, WU M3 MNONOMEHWN 3aKoHoAaTenbCcTBa KasaxctaHa, M U3 06blYHOM
JIOTMKN CO BCEW OYEBMAHOCTbIO C/IeAyeT, YTO MHTEepHeT caT (pecypc) cam no cebe
HUKAKOM [OeATe/IbHOCTU OCYLLECTBAATb HEe MOMET, MU He WMMeeT HUKaKUX Lenew,
ABNAACL annapaTHO-MPOrpaMMHbIM  KoMnaekcom. [lpu onpegeneHuM cocTaBa
NPecTynieHus, pecypc MoXeT BbiTb PaCCMOTPEH B KayecTBe Opyausa NpecTynieHus,
HO HMKaK He B KauyecTBe CybbeKTa, 06/1a4atoLLero HeKoe Bosielt Uan MoTUBaLMOHHOWN
cocTtasastoLLeit. Llenm u moTuBbl MCNONb30BaHMA TOFO MM MHOTO pecypca MoryT bbiTb
TONbKO Y GU3NYECKMX UL, ABAAIOLLMXCA €ANHCTBEHHbIMM CYBbeKTamu YroaoBHOWM
OTBETCTBEHHOCTU, UCXOAA U3 CTaTbM 16 3aKOHONPOEKTa.

MpeactaBaseTca, 4To B TOM CNy4Yae, eC/M AENCTBUA XOCTUHI NPOBaNaepa HanpasieHbl
Ha coaeincTBME IMLLaM, KOTOPble UCMO/b3YIOT UHTEPHET Pecypcbl /18 PacnpocTpaHeHUA
NPOTUBONPABHON MHPOPMALMM UAN COBEPLLIEHWUA UHbIX YTONIOBHbIX MPAaBOHaPYLIEHWH,
OHM MOTyT ObITb KBaNMPUUMPOBAHbI KaK coyvyacTMe B npecTynieHun B dopme
nocobHuyecTBa (MNyHKT 5 cTaTbk 29 NpoeKTa YroNoBHOIo KogeKca).

Ba’KHO OTMETUTb 1 TO, YTO KaTEropma «MPOTUBOMPABHOCTMY HE ABIAETCA IOPUANYECKM
TOYHOM M WCYEPNbIBAKOWE MNOHATHOM, YTO MOMKET MPMBOAUTb K HEKOPPEKTHOMY
NPMMEHEHUIO 3aKOoHa. Hanpumep, HEKUA pecypc MOMKeT JaeicTBosaTb C
HE3HaUYMTEIbHBbIMU HapYLEHUAMM aAMMUHUCTPATMBHOIO 3aKOHOAATe/NbCTBa, Aenan
3TO HaMepPEeHHO, 0CO3HaBas, YTo WTpad 3a Takoe HapyLweHne byaeT He3HAYUTENbHbIM.
C TOYKM 3peHMA 3aKoHa TaKas AeATe/bHOCTb BGyAeT NMPOTMBOMPABHOM, TaK KaK OHa
6yLeT OCywWwecTBAATbL BHe MpasoBoro nons. OgHaKko 3TO BPAA /M MOXET O3HauyaTb
BO3MOXHOCTb NpMBAEYEHUA NpoBaligepa, KOTOPbIA 3Han 06 agMMHUCTPATUBHOM
HapylweHUW Bnagenbua caiTa M NPoAO/XKaA OKasblBaTb emy YCAYru, K YrosoBHOWM
OTBETCTBEHHOCTMU.

Takum o6pasom, ¢opmynmpoBKa cTaTbm 211 3aKOHOMpPOEKTa He COOTBETCTBYET
npuHUMNY ¢GopmanbHOW ONpeaeneHHOCTM, W3/IOKEHHOMY, B 4MCae Npo4yero, B
KoHuenuuu npaBoBoi nonntuku Pecnybamkmu KasaxctaH Ha nepwmog ¢ 2010 go 2020
roga.

PexkomeHOayuu:

M3bATb M3 COCTaBa 3aKOHOMPOEKTa MOJOMEHMUA, YCTAHABAMBAIOWME YrONOBHYHO
OTBETCTBEHHOCTb 3a NpegocTaB/ieHune yCayr ans pasmelleHua MHTepHeT-pecypcos,
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npecnesyoLwmx NPOTMBOMNPaBHbIE LEew.

4. AHANIU3NPOEKTA KOAEKCA PECMYB/INMKU KASAXCTAH O6 AAMUHUCTPATUBHbDIX
MPABOHAPYLLUEHUAX

Mpeanaraembii  Ha paccMoTpeHMe npoekT Kogekca 06  agMMHUCTPATUBHBIX
NPaBoOHAPYLEHMAX, BO MHOTOM SNBAAETCA MNPEEMCTBEHHbIM MO OTHOLIEHUIO
K AeWCTBYIOWEMY 3aKOHY. 3HauuTeNbHas 4YacTb COCTAaBOB MPAaBOHAPYyLIEHWUN
COXpaHAETCA HEM3MEHHOW. B TOXe BpemMsa HEKOTOpbIe NO/IoXKeHUA 6blan NepeHeceH bl
B Yro/I0BHOE 3aKOHOAATENbCTBO, HEKOTOPble BOOOLLE MepecTanu paccMaTpMBaThbCA
KaK NpaBoHapylweHuA. B KayecTee 06LLEro 3amedaHnsa TakxkKe c/iedyeT 3aMeTUTb, YTO
paspaboTUMKM 3aKOHA BO MHOIOM PeLMAN NOCTaB/eHHYO 3adady GopmupoBaHuA
aHTMKOPPYNUMOHHOW  COCTaB/AIOWEN  peryinpoBaHMA: B MPOeKTe  3aKoHa
CYWECTBEHHO CHMXEHO 4YMCI0 aNbTEPHATMBHbIX CaHKUMWA, YTO CyLWECTBEHHO
OrpaHMYMBAET BO3MOXHOCTM NMPUHATUA KOPPYNLMOHHBIX peLieHnid. BaxkHO 0TMeTuTb,
YTO YCTaHOB/IEHWE NONOMKEHMIN 06 OTBETCTBEHHOCTM, KaK NPaBU/IO, OCYLLECTBAANOCD,
MCXOAA M3 HANpPaB/JEHHOCTM HAa CHUMKEHME YPOBHA MKECTKOCTW HakasaHuaA. Ecau B
nencrtayrowem KoAl cylectyeT «pa3bpocy» B CTerneHn OTBETCTBEHHOCTU, TO B MPOEKT
HOBOW peAaKkUmMn NePexoamT «HUKHAAY, caman mMmarkaa Gopma OTBETCTBEHHOCTM.

B coctaBe npeasaraemoro Ha paccMOTpPeHWEe 3aKOHOMPOEeKTa npeacTaBnAeTca
Hanbonee uenecoobpasHbIM MPOKOMMEHTMPOBATL aBy 26 npoeKkta KoAl
«ALMUHUCTPATMBHbIE NPABOHapYyLWeEHUA B 061aCTU Nevat U MHopMaUUn», B CBA3MU
C TEM, YTO UMEHHO ee NoNOoXKeHUA HocAT ans CMU 1 npoumx cybbeKkToB peanmsaumm
npasa Ha ceoboay BbiparkeHWa Hanbonee CyLLecTBEHHbIN XapaKTep.

OcHOBHble BONPOCbI 0 cOOTBETCTBUM NPoeKTa KOATMN MmexXaAyHapoaHbIM MHAUMOHANbHbIM
CTaHZAPTaM OXPaHbl MPaB Ye/I0BEKaA BbI3bIBAET HA/IMYME B 3aKOHOMPOEKTE Lie/Ioro psaaa
NOJIOXKEHWU, YCTaHABINBAKOLLMX OTBETCTBEHHOCTL B BMAE MPUOCTAHOB/IEHMA BbIXOAA
B CBET W 3anpeTa Ha geatenbHoctb CMWU, a Takke KoHoMCKauuu npoaykuum CMU
(ctatbu 446, 448, 449, 450, 451). HeCOMHEHHO, 1 NPUOCTAaHOBAEHUE, U NPEKpaLLeHNe
peatenbHoct CMMU ABAAOTCA CYLLECTBEHHbIM OrpaHMYeHnem cBo6OAbl BbipaXKeHMUA
MHEHWSA, TAKOBOE BO3MOKHO TO/IbKO B C/Ty4ae HacyLLHOW 0bLWw,ecTBEHHOM NoTpebHOoCTH,
M TONIbKO MpU COBN0AEHUN KPUTEPUEB COPA3MEPHOCTU OFPaHMYEHMA.

B 3TOM CBA3M OTHOWEHMM npeasaraeMblX MPOEKTOM BO3MOXHbIX CAy4aes
npuocTaHosneHMs M 3anpeta Bbinycka CMMW, npeactasnsetcs HeobXoguMmbim
BbIAENUTb ABA BUAA C/Iy4aEeB:

1) Korga TaKkue OrpaHMyeHusa MoryT 6biTb MNPU3HAHbI  AOMNYCTUMbIMKU MpPK
obecneyeHnn rapaHTUin cBo60abI MaccoBOM MHbOPMaLMK;

2) KOoraa Takue OrpaHu4YeHuA He MOTyT 6bITb NMPU3HaHbl 40ONYCTUMbIMU HU MPU
KaKUX yCoBUAX.
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K nepBo# KaTeropmun moryT 6bITb OTHECEHbI C/Ty4an NPUMEHEHUA CaHKuui npotns CMMW,
KOTOpble NOCAratoT Ha ¢yHAAMeHTa/IbHble LLEeHHOCTWU, COBEpLUAs TaKMe HapylleHuA
HeoAHOKpaTHo. lMpu 3ToM npeacTaBaseTca 060CHOBAHHbIM OPMEHTMPOBATLCA Ha
Te€ UEHHOCTM, KOTOpble MPOBO3MNALIATCA OCHOBOMOANaralowmmm KoHcTuTyumnen
Pecnyb6nunkn KasaxctaH. OTBETCTBEHHOCTb MOMET HAcTynaTb 3a MPOTMBOMPAaBHbIE
LEeNcTBMA B BUAE nNponaraHgbl MAM  arMTauMM  HACUAbCTBEHHOIO M3MEHEHMA
KOHCTUTYLMOHHOIO CTPOA, HapyweHWs uenoctHoctM Pecnybaumkum, nopgpbisa
6e3onacHOCTM rocygapcTBa, BOMHbI, COLMANbHOTO, PACcOBOrO, HALMOHANbHOTO,
pennrno3Horo, COCI0BHOMO N POAOBOrO NPEBOCXOACTBA, @ TaKXKe Ky/ibTa XKeCTOKOCTH
1 Hacuama (4actb 3 ctaTbn 20 KoHcTuTyumm PK). COOTBETCTBEHHO, NOJ/IOXKEHMUSA CTaTbK
448 npoekta KoAll B yactu otBetctBEHHOCTM CMW moryT BbiTb COXpaHeHbl npwu
YC/IOBUWN KOPPEKTUPOBKM MYHKTA 2 0603HAYEHHOM CTaTbM B LENAX NPUBEAEHUA ee B
cootBeTcTBME C dopmMmynmpoBKammn KoHcTuTyumm KasaxctaHa. BaxkHO OTMeTUTb, YTO
adpdeKkTMBHOE HanaHcMpoBaHWe MHTEPECOB CBODOObI BbIPAaXKEHUS MHEHUS C 4PYTMMMU
OXPaHAEMbIMM LLEHHOCTAMM MOKET ObITb 06ecrneyeHo To/IbKO NpU YC10BMM BBEAEHUA
[ONONIHUTENbHBIX FAPAHTUIA 3aLLMTbI NPAB peaakumii U KypHannuctos CMU. TakoBbiMun
OONKHbI CTaTb: 1) BBEeAEHME KaTeropmm obLw,eCcTBEHHOTO MHTepeca B NOHATUE KKpaliHAA
Heob6X0AMMOCTb» NO aHAMOMMK C NPEeAIOKEHHBIMUN BbilLE KOPPEKTUPOBKAMM NPOEKTA
YronoBHOro KodeKca; 2) npefocTaBieHne B UCKAHOUYUTE/IbHYIO KOMMNETEHUMIO CyAa
pa3peweHune gen no cratoe 448 KoArl.

Bce ocTasibHble MO/IOXKEHUA 3aKOHOMPOEKTa, npeanonaratowme NpUMeHeHne Takown
Mepbl, KaK NPUOCTaHOB/IEHME 1 3anpeT Bbinycka CMW 40 KHbI BbITb NEPECMOTPEHDI B
No/ib3y OTKa3a OT MCMO/b30BaHMA YKa3aHHbIX Mep OTBETCTBEHHOCTM. B ocobeHHOCTH,
3TO A0/IKHO OTHOCUTBLCA K HapylweHuam B gestenbHocT CMU, HoCALMM TeXHMUYECKUI
XapaKTep, He MMEeLLMIM OTHOLEHMA K COAEPKaHMNI0 pacnpocTpaHAeMon MHGopMaLmK.
B YacTHOCTM, NpeacTaBAAOTCA HEOHOCHOBAHHbIMM M HECOPa3MeEPHbIMM CaHKLMMK,
NpMMeHsemble B C/yd4ae HapyleHue nopagka npeaocTaBieHna o06s3aTesbHbIX
6ecnnaTHbIX 3K3eMMNIAPOB NePUOAMHECKMX NEeYATHbIX M34aHNNA, GUKCALMM, XPAHEHUA
MaTepuasios Tene- v paguonepesnad, a paBHo NOpPaAKa 06bABAEHMA BbIXOAHbIX AaHHbIX
(cTaTbu 449, 451 npoekTta KoA).

MyHKTBI 2 ©n 3 cTatb 446 3aKOHONPOEKTa YCTAaHABAMBAET OTBETCTBEHHOCTb
33 pacnpocTpaHeHue nepejady Mo TenepaguoBewaTeNbHbIM  KaHafam  Ha
rocyfapCcTBEHHOM A3bIKE NO BPEMEHW MEHEe CyMMapHOro obbema nepeaay Ha Apyrux
A3blKax. B cnyyae oAHOKPATHOrO HapylleHua TpeboBaHWii 0 COBAOAEHNN A3bIKOBOWM
KBOTbI, AeATeNbHOCTb BelwatenbHoro CMU morKeT 6bITb NPUOCTAHOB/EHA, B Cayvae
OBYKPATHOrO B TeYEHWe roga HapylweHus — IULEH3MA Ha BelaHue MOXKeT OblTb
0TO3BaHa, BbiNnyck CMW 3anpeLueH.

Takoe perynMpoBaHWe He  COOTBETCTBYET  MeXAYHapOoAHbIM  CTaHAApTam,
0603Ha4YeHHbIM Bbiwe (cTaTbm 19, 27 MIITIN), Tak KaKk BBOAMUT yLEMAEHUs NpaBa
Ha cBOOOAY BbIPAXKEHMA MHEHMA HA A3blKaxX rPymnn, COCTABAAOLLMNX INHIBUCTUYECKME
MeHbLUMHCTBA 0bwecTBa Pecnybamkn KasaxctaH. He ycmaTpumBatoTca Takue coumanibHO
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3HauMMble LEHHOCTM (B 4acTHOCTW, O0bO3HayeHHble B cTaTbe 39 KOHCTUTYLMM
Pecnybnuku KasaxctaH), ans uenei 3alwuTbl KOTOPbIX MOTYT ObiTb BBEAEHbI TaKOro
poga orpaHuueHusa. TakkKe NpeacTaBnseTcs, YTO BBeAEHME OTBETCTBEHHOCTM 3a
HapylleHWe KBOT BEeW,aHMsA Ha ONpeaeneHHbIX A3blKax HapyLlaeT KOHCTUTYLMOHHbIE
npaBsa rpaxaaH Pecnybivku KasaxctaH, Takne Kak NpaBo KaXK4oro Ha nosb3oBaHue
POAHbIM fA3bIKOM WM KynbTypoi (4acTb 2 ctatbh 19 KoHCTUTyuMM) u npaBo He
noABepraTbca AUCKPUMMUHALLMK, B TOM YMUCIE MO A3bIKOBOMY NPUHLMMY (4aCTb 2 CTaTbK
14 KoHcTuTyumm).

OTAenbHO cieayet OTMETUTb, YTO 3aKOHOMPOEKT COAEPKUT PAL OLUMBOK HopnanYEcKoi
TEXHWMKM, KOTOPbIE MOTYT NOB/IMATL HAa €ro NPUMeHeHue.

Tak, NyHKT 2 cTaTbu 446 NpoeKTa ycTaHaB/AMBAET B KayecTBe CaHKUMW 32 HapylleHue
TenepaanoBseLLaTesibHbIMM KaHalaMu KBOT MO BELLAHWUIO HA rOCYAapCTBEHHOM A3blKe
KKOHPUCKaLMIO NeyaTHOM WAM MHOM NpoayKuumu». O4YeBUAHO, YTO NpPU BeLaHUMU
Ha Kakux Obl TO HU BbINO A3bIKAX NevYaTHaA NPOAYKLMA HEe BO3HWKAET B MPUHLUMNE,
NMO3TOMY TaKas Mepa, Kak ee KOHPUCKALUA He MOXKET BbITb NpuMeHeHa. MonoxeHne
3aKOHOMpPOEKTa TpebyeT yToUHeHus.

MyHKT 6 cTaTbn 446 npoekTa KOAI 3anpeLLaeT peTpaHCcaAALUIO Tenepagmonporpamm
MHOCTPaHHbIX CMW ¢ HapylweHuem yCTaHOBAEHHOro 3aKOHOAATe/NIbCTBOM MOPAAKA,
B TOM 4YuC/ie, eCAn 3TO JefAHne COBEepLIeHO B BUAE «PacrnpoCTPaHEHUA PeKknambl,
cooTBeTcTBYtOWEN 3akoHy Pecnybankm «O pekname». O4eBUAHO, B 3aKOHOMpPOEKTe
JonyleHa onevyaTtKka, UMeeTca B BUAY PeTpaHCAALMA C pacCnpoCTPaHEHNEM pPeKIaMbl,
He COOTBETCTBYHOLLEN 3aKOHY.

CratbAa 448 npoekta KoAll Ha3biBaeTca «M3rotoBneHmne, xpaHeHue, BBO3, NepeBO3Ka,
pacnpocTpaHeHne Ha Tepputopun  Pecnybavkmu KasaxcTaH npoayKuuu cpeacrts
MaccoBoM MHPOPMALUM, a PaBHO MHOM NPOAYKLMU», YTO HE BMNOJIHE COOTBETCTBYET
NIOTVKe U IopUaMYECcKOl TEXHUKE 3aKoHoMpoeKTa. HasBaHua ctatel B npoekte KoAll
no oblemy npasuay nNpeaonpesenatoT COCTaB MNPaBOHAPYLUEHWA, YKAa3aHHbIM B
TaKux cTaTbaAx (Hanpumep, «HapyleHne 3aKkoHogaTenbcTBa Pecnybamnku KasaxctaH o
cpeacTBax mMaccoBo MHGopmaummy»). Micxoaa us 3Toro, y OpraHoB, OCyLLECTBAAOLWMX
NpaBoONpMMEHEHWE, a pPaBHO Yy rpaxgaH u CMW MoOKeT CNoXMTbCA HeBepHoe
NOHMMaHMe TOro, YTO Ha3BaHHble B 3arosioBKe ctaTbu 448 KoAll geiictBuAa asnatoTca
camu no cebe NPOTMBOMNPABHbLIMU.

PexkomeHOayuu:

1. WM3baTb wu3 coctaBa npoekta Kogekca PK 06 agMWHUCTPATMBHBIX
NPaBOHApPYLUEHMAX MONIOXKEHUA, YCTaHaBAMBAOWME OTBETCTBEHHOCTb 3a
HecobtogeHMe KBOT Mcnosib3oBaHua B CMU rocyaapcTBEHHOTO A3bIKa (MYHKTbI
2, 3 cTtatbu 446 npoekta KoAM). HWM npu KaKuUxX yCNOBUAX HE MOMKET 6biTb
COXPaHEHO B 3aKOHOMPOEKTe MNOJIOXKEHWe, AOMyCKalolee 3anpeT BbIMycKa
(ebixoga B 3dup) cpeactsa mMaccoBoW MHOOPMALUKM B Cy4Yae HapylleHus
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YyKa3aHHOW HOPMbI.

M3bATb M3 cocTaBa npoekTa Kogekca 06 agMUHUCTPATUBHbIX TPAaBOHAPYLWEHUAX
NONOMEHWA, YCTaHAB/MBAOLWME OTBETCTBEHHOCTb B BUAE NPUOCTAHOBAEHUSA
BbIXO4a B CBET W/IM 3anpeTa Ha geatenbHocTb CMMU, 33 UCKoYeHMEM CyYaeB
CYLLEeCTBEHHOrO M HEeoAHOKpaTHOro 3s0ynoTpebseHns cBob60ao0M MacCOBOW
nHdopmaumen. Mpu 3TOM A0MKHbI ObiTb obecneyeHbl AOMNONHUTENbHbIE
3aWmTbl cBO6OABI MaccoBOM MHPOPMALUN.

YCTpaHUTb OWMBKM OPUANYECKON TEXHWKM, 3aTPyaHAKOLWME TO/NKOBaHMe
KogeKkca 06 agMUHUCTPATUBHDBIX NPaBOHAPYLUEHMSAX.
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LEGAL ANALYSIS OF THE DRAFT LAW ON MEDIA AND AUDIOVI-
SUAL MEDIA SERVICES OF THE FORMER YUGOSLAV REPUBLIC OF
MACEDONIA

Commissioned by the Office of the OSCE Representative on Freedom of the Media
from Prof. Dr. Katrin Nyman-Metcalf, Chair of Law and Technology of the Tallinn Uni-
versity of Technology, Expert on Communications Law

May 2013

Conclusions and Recommendations
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The main objections to the draft Law concern printed and electronic publi-
cations and the requirements made on them for registration. These provisions
should be deleted completely as there is no need for registration of such
publications in addition to what follows from other laws (for tax and busi-
ness purposes) and any registration requirements may have a chilling effect
on freedom of the media.

The draft Law is very long and complex. It contains matters that should
instead be in a different form of instrument, such as secondary legal acts
of the regulator or some other more flexible type of instrument. The draft
Law also includes too many different things, which makes it hard to manage
and causes a risk that it will create additional restrictions for some types of
media (notably print and electronic publications) that are not necessary in a
democratic society with free media.

The draft Law blurs the distinction between self-regulation and formal
regulation by mentioning self-regulation in various places, thus making it
obligatory and limiting its self- regulatory character.

There should not be any definition of journalists and editors in the law, as
this may have a limiting effect and in any case does not serve any necessary
purpose.

The definition of media publisher is extremely wide and includes also catego-
ries that should not be regulated in the same or similar manner as providers
of audiovisual services or programme packages.

The definition of electronic publications is too complex and risks including too
many types of web-sites, thus restricting freedom of the internet.

The reference to freedom of expression is good, but the possible lim-
itations of it are potentially too wide and there should be the safeguard that
restrictions must be necessary in a democratic society. Restrictions to freedom
of expression should not be seen as a type of permitted censorship.

Unnecessary references to other laws not only make the Law longer and
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more complex to read, but also create a risk of discrepancies and interpretation
issues, if the different laws use slightly different formulations.

Access to information should not apply just to media but to all, in a general law,
and does not need to be repeated in this Law.

The draft Law provides too much detail on issues that should be within
the discretion of media outlets (on editors-in —chief, on contracts, for example).

The draft Law states obvious principles of democratic rule of law societies. The
Law should be drafted so that what is not prohibited is permitted as an obvi-
ous matter. This includes the right for journalists to express their opinion.

Any sanctions must be applied in a gradual and escalating manner, with
revocation of the licence only as an ultimate sanction in extreme cases. Sanc-
tions are to be handled by the regulator with the possibility to appeal them
to court, with a clear indication in law of the division of roles of the regulator
and the courts.

The ownership restrictions are very detailed and complex and although they
may havea positive aimin trying to ensure plurality and avoid concentration,
they set up so many restrictions that in a small country it may exclude too
many potential owners. The provisions should be simplified.

In general the rules on the regulatory agency are in line with European and
intemational standards, but the appointment process has too little involvement of
civil society. The period of nine years for Council Members (and eight years for
the Director) is too long and there should instead be a shorter period with
the possibility of prolongationto allow for more flexibility. In the transitional
provisions it is not clear if members of the existing regulator can be members
of the new one.

The provisions on audiovisual media services (linear and non-linear) are in
most part in line with international standards, as they incorporate the
AVMSD but if the content of the provisions is mainly non-objectionable, the
style suffers also here from excessive detail that would be better left to other
forms of acts.

It is important that the coordination with the agency for electronic
communication is handled smoothly and without excessive burdens for the
applicant.

The obligations on percentage of national music and programmes appear ex-
cessive.

The provisions on the public broadcasting service are in line with European and
international best practice, apart from that more civil society involvement in
the appointment process of the Council would be needed.

The broadcasting fee should not be used to finance the regulatory agency, but
this should be done (partly) by a fee for broadcasters. The provisions on mon-
itoring and the rights given for this purpose are excessive and risk having a
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chilling effect on media. Monitoring is legitimate and important, but should
not be excessive and should gradually be replaced more and more
by complaints-based enforcement.

Executive summary

This analysis concerns the draft Law on Media and Audiovisual Media Services of the
Former Yugoslav Republic of Macedonia. The basis for this analysis is the com-
mitment of the OSCE to freedom of expression as protected by internation-
al instruments. The draft Law utilises terminology and introduces provi-
sions that harmonise with EU rules, like the Audiovisual Media Services Directive
2010/13/EU (AVMSD). However, the Law uses a very wide definition of media
publisher, including also categories that should not be regulated in the same
or similar manner as providers of audiovisual services or programme packages,
like printed and electronic publications. One important problem is the definition of
electronic publications that is potentially confusing and there is a risk that too many
different web-sites may be included and thus regulated, which should not be the case.
The law includes too many different things, which makes it hard to manage and
which imposes a regime suitable for one type of media (audiovisual) on other types
(print and electronic).

The purpose of the Law is in general in line with best international practice, among
other things also emphasising freedom of expression and many good aims, like plu-
rality, competition, protection of users, introduction of new technologies and so on.
These positive aims may not be enough to avoid some of the potentially restrictive
elements of the Law however. The reference to freedom of expression made inthe
Law is good, but there are potentially too wide possibilities for limitation with terms
like protection against unrest or the protection of morals that may be misused,
especially there is no clause on restrictions being necessary in a democratic society.
The Law appears to see permitted restrictions as a form of (permitted) censorship.

The draft Law in many places includes references to other laws, which is in general
not needed. Unnecessary references to other laws not only make the Law longer and
more complex to read, but also create a risk of discrepancies and interpretation issues,
if the different laws use slightly different formulations. As for access to information,
this provision should not be needed as best European and international practice is
that there is access to information legislation that decides on access to informa-
tion for all — media and others. Although there may be practical differences in
access for media as compared to the general public (press cards etc.) the principle of
access applies to all.

The requirement to have an Editor-in-Chief is a reasonable obligation, as
the structure of responsibility may be construed around this but the Law should
not need to give detail on the process, on the need to make contracts, etc. which
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looks like micromanagement by law. It is worrying that the Law in its provisions on
ethical principles from self-regulatory acts appears to blur the distinction between
self-regulation and the legal, binding system.

In some context the Law does not recognise that some freedoms are obvious in a
rule of law state and do not need restatement, like the right of a journalist to express
his or her opinion.

As with too many references to other laws, any such not needed provisions not just
make the Law too long and complex but also open up a risk for interpretation issues.

Whenever sanctions are imposed, there should be a gradual imposition of sanc-
tions, like first a warning, then possibly a fine, before there is question of the
ultimate sanction: revocation of a licence. This escalating nature of sanctions is
unclear in several places in the Law and also the respective role of the regulator
and the role of courts are not clear.

The draft Law introduces a very long and detailed list of ownership restric-
tions, to avoid concentrations. The list appears to be overly detailed and include too
many possible constellations.

Rules on the work and composition of the regulatory agency are in general in ac-
cordance with international and European principles. As concerns the appointment
of Council Members there appears to be very weak representation of civil society.
If the authorised nominators ensure that a wide variety of candidates are considered,
the proposed system may still be suitable, but as there is a risk of an Agency that is too
close to the governing structures, an obligatory stronger representation of civil society
should be introduced. The term of office of nine years is long. It is better to have a
shorter period (maybe four or five years) with possibility of prolongation once. The
same is true for the period of the Director (eight years).

The main objections to the draft Law concern printed and electronic pub-
lications and the requirements made on them for registration. These provisions
should be deleted completely as there is no need for registration of such publications
in addition to what follows from other laws (for tax and business purposes) and any
registration requirements may have a chilling effect on freedom of the media. The
provisions on audiovisual media services (linear and non-linear) are in most part in
line with international standards, as they incorporate the AVMSD. If the content of
the provisions is mainly non-objectionable, the style suffers also here from excessive
detail that would be better left to other forms of acts. The obligations on percent-
age of national music and programmes appear to be excessive. In the absence of a
converged regulator (which is a choice and not an obligation) it is important that the
coordination with the agency for electronic communication is handled smoothly and
without excessive burdens for the applicant.
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Provisions on retransmission through public electronic networks are mainly uncon-
troversial. As for the provisions on the public broadcasting service, these are gen-
erally in line with best European practice including the long list of obligations,
although it is indeed very long and extremely comprehensive as is the list of
standards and principles for the broadcaster. Most provisions on the public broadcast-
er follow best European practice, including the different organs of the broadcaster
and how the Council is to be appointed but there is a lack of a guaranteed civil society
involvement in the appointment process. The period of five years with one possible
re-appointment is suitable.

As for the broadcasting fee it is not to be recommended that this fee also pays for
the Agency and there should be some possibilities for exceptions from the fee,
even if people have no receiving equipment and against a special application. The
amount of the fee is not clear and in any case, a formula rather than a set fee
should be stipulated so as to allow for changes for inflation without having to amend
the law.

The section on programme and expert monitoring risks having a chilling effect
on broadcasters. Monitoring must be clearly to ensure that licence criteria and pro-
gramme standards are adhered to and must not be or be seen to possibly be an
additional control of broadcasting content. In addition, many regulators move toward
more of complaints-based enforcement rather than monitoring. This has the double
positive effect of allowing actions to be in line with what the public is concerned
about and being more effective as it uses less resources. The monitoring set out
here appears excessive both in how and when (how often) it is performed and how it
is explained in the Law (with a lot of detail).

Introduction

This analysis concerns the draft Law on Media and Audiovisual Media Services of the
former Yugoslav Republic of Macedonia, in an undated English translation version but
known to be from April 2013. Details of terminology are not commented upon, as
the analysis is made of a translated text. The analysis follows the order of the draft
Law. The draft Law (hereinafter referred to as “the Law”) replaces the Broadcasting
Law in the country.

This analysis is made based on the text of the Law only, without comparison with
other laws. The suggestions made are based on international standards and best
international and European practice. The comments include both issues that are
potentially against best practices for a free media and comments that are rather
suggestions of style and proposals for general improvement.

This analysis does not deal with the process of drafting the Law, although as a gen-
eral comment it can be stated that maximum transparency and a participatory
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process with real possibilities for interested parties to contribute to the legislative
process is very valuable in any rule of law state. It is hoped that also this Law can ben-
efit from such an inclusive process.

International standards on Freedom of the Media

The basis for this analysis is the commitment of the OSCE to freedom of expression as
protected by international instruments like the Universal Declaration of Human Rights
to which OSCE Participating States have declared their adherence.* Article 19 of the
Universal Declaration says:

“Everyone has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and impart in-
formation and ideas through any media and regardless of frontiers.”?

This right is further specified and made legally binding in Article 19 of the Internation-
al Covenant on Civil and Political Rights.

The right is also expressed in Article 10 of the European Declaration on Human Rights:

“1. Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas
without interference by public authority and regardless of frontiers. This
article shall not prevent States from requiring the licensing of broad-
casting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsi-
bilities, may be subject to such formalities, conditions, restrictions or penalties
as are prescribed by law and are necessary in a democratic society, in the
interests of national security, territorial integrity or public safety, for the pre-
vention of disorder or crime, for the protection of health or morals, for the
protection of the reputation or rights of others, for preventing the disclosure
of information received in confidence, or for maintaining the authority and im-
partiality of the judiciary.”

The former Yugoslav Republic of Macedonia is a party to the instruments mentioned
here and bound by these provisions, something reinforced by its role as a participating
State of the OSCE.

In addition to these international instruments, the 1999 OSCE Charter for European

1. For example in the Helsinki Final Act (1975), Part VII. The commitment to freedom of expression has
been reiterated by participating States for example in the Concluding Document of the Copenhagen Meet-
ing of the CSCE on the Human Dimension (1990) and later statements.

2. Resolution 217A (lll) of the General Assembly of the United Nations, adopted on 10 December 1948.
A/64, page 39-42. See the full official text in English at: http://www.un.org/Overview/rights.html.

3. Convention for the Protection of Human Rights and Fundamental Freedoms , Rome
4.X1.1950. www.echr.coe.int/NR/...DC13.../Convention_ENG.pdf
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Security stresses the role of free and independent media as an essential component
of any democratic, free and open society.* The Mandate of the OSCE Representative
on Freedom of the Media includes:

“Based on OSCE principles and commitments, the OSCE Representative on Free-
dom of the Media will observe relevant media developments in all participating
States and will, on this basis, advocate and promote full compliance with OSCE
principles and commitments regarding free expression and free media. In this
respect he or she will assume an early-warning function. He or she will address
serious problems caused by, inter alia, obstruction of media activities and un-
favourable working conditions for journalists.”

For the draft law analysed here, international standards related to public broad-
casting® and to regulatory agencies for media’ are relevant. The Council of
Europe has issued a number of recommendations of relevance and although these
are not legally binding, they do provide important guidance on how freedom of ex-
pression shall be guaranteed in reality. This includes the importance of an impartial
public broadcaster and an independent regulatory agency — both with the necessary
conditions for their work provided by the state.

General comments and first part of the Law

Against the background of the international instruments and standards mentioned,
each country decides based on its own traditions what legislative style it uses. There
are no unified standards for this, but there are best international and European prac-
tices on legislative drafting. The draft Law is very long. The reason for this is that it
contains many different types of media, including some that should not be regulated
in this way (as explained below) but also that it contains a lot of detail — some of
which could with benefit instead be in secondary legal acts that are more flexible.

The Law stipulates (Article 1) that it regulates the rights, obligations and respon-
sibilities of media publishers, providers of audiovisual services and providers of

4. See point 26 of the Charter for European Security, adopted at the Istanbul Summit of the OSCE, 1999.
http://www.osce.org/documents/mcs/1999/11/17497_en.pdf

5. Mandate of the OSCE Representative on Freedom of the Media, 1997, see Point 2. http://www.osce.org/
pc/40131

6. Recommendation Rec(2007)3 of the Committee of Ministers of the Council of Europe to member states on
the remit of public service media in the information society; Recommendation Rec(2003)9 of the Commit-
tee of Ministers to member states on measures to promote the democratic and social contribution of
digital broadcasting (which apart from its specific subject matter, which is not of relevance to the discussion
here, re- emphasizes the important role of public broadcasting).

7. Council of Europe Recommendation Rec(2000)23 to member states on the independence and func-
tions of regulatory authorities for the broadcasting sector; Resolution 1636 (2008) of the Parliamentary As-
sembly of the Council of Europe and Declaration of the Committee of Ministers (26 March 2008) on the

indepedence and functions of regulatory authorities for the broadcasting sector.
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programme packages. With this, the draft Law utilises terminology that is close to
what the European Union (EU) uses in its new rules, like the Audiovisual Media Ser-
vices Directive (AVMSD), Directive 2010/13/EU. However, as is shown by the Law,
the definition of media publisher is extremely wide and includes also categories that
should not be regulated in the same or similar manner as providers of audiovisual
services or programme packages.

Article 2 on the purpose of the Law is in general in line with best international prac-
tice, among other things also emphasising freedom of expression. The article also
includes many other good aims, like plurality, competition, protection of users,
introduction of new technologies, and so on. This is positive and provides a pro-
vision to point to in interpretation of the Law — thus showing that in a question
of interpretation, the solution most beneficial to freedom of expression should be
chosen so as to be in line with the stated purpose of the Law. At the same time,
only such interpretative tools may not be enough to avoid some of the potentially
restrictive elements of the Law. The listed purposes include a transparent, indepen-
dent, efficient and accountable regulatory body, which is positive, but as it stipu-
lates this body, shall be “in the media domain” there is a danger of a too wide area
of application of such a body. This fear is confirmed by the detailed rules on the
regulatory body.

Article 3 contains definitions. In general, it is a good idea to use definitions from
international instruments (like EU or International Telecommunications Union, ITU,
acts) as this means that in a globalised world the same notions are used in different
countries. In the draft Law this is the case to some extent, but at the same time the
definitions in some respects are too wide, which means that the Law may encom-
pass more than what should be the case for a modern media law in a country
respecting freedom of expression. The main example of this is the definition
of electronic publications. These are included in the definition of media, although
some types of web-sites are explicitly excluded. These definitions are not easy
to read as the excluded types of sites are rather generally defined and there is a
risk that too many different web-sites may be included and thus regulated, which
should not be the case. There is also a separate definition of electronic publications,
also with many excluded types of sites and still more exclusion provisions in
the context of audiovisual media services. Generally such detailed lists of exclusions
are not good as they open up for many definitional and interpretative problems. It
is better to include what is necessary in the law in a narrower fashion. From these
definitions the main impression is that so many things are excluded, it is hard to
see what remains included. However, the main problem is caused not by poorly
drafted definitions but by the fact that the law includes too many different things,
which makes it hard to manage and which imposes a regime suitable for one type of
media (audiovisual) on other types (print and electronic).

It is also not clear why journalists and editors-in-chief need to be defined in the law,
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what practical significance this has. It may indeed have a negative effect by exclud-
ing persons involved in media from legal protection, given that in modern media
many different persons are involved in creating media content and there is no need
to limit this.

If the Law was focused on audiovisual media services, the definitions of the AVMSD
could be used to a large extent, which is done also now to some extent. The defi-
nitions could in many places be shorter. For example, the examples provided of
what is an audiovisual programme and what is television broadcasting appear
unnecessary or at least would fit better in a text with another status than law, like
an explanatory memorandum or a regulation by the regulator. The reason for this
is that on the one hand, any enumerations in a law — even if only exemplifying and
non-exhaustive —risk creating interpretation issues, as there will be attempts to iden-
tify and use loopholes. The other reason is that acts of a different dignity can more eas-
ily be changed and can allow themselves a more descriptive and less strict language.

If many definitions are too long, the one on European Audiovisual works is too short
in that it talks about “Member States” without saying Members of what. The defini-
tion is taken directly from the AVMSD, but in the Directive as opposed to in this Law it
is clear what Member States are in question.

The final comment to the definitions in Article 3 is that at least 80% of the terri-
tory for national coverage is rather low, but this should not have much importance
in practice as long as it is just a definition and does not affect for example coverage in
digitalisation plans or similar planning.

General and Common Principles of Media Publishers

Section | of the Law covers general and common principles of media pub-
lishers, including broadcasters, print media and electronic publications. Such a
wide coverage is problematic as different considerations apply and thus the rules
should be different for the various forms of media. The reference to freedom of
expression is good, but the limitation in paragraph 3 of Article 4 is potentially too
wide. Protection against unrest or the protection of morals, are just two examples of
issues that can be interpreted so as to restrict freedom of expression too much.
At least the safeguard that restrictions must be necessary in a democratic society
should be added. What is very worrying is paragraph 10 of Article 4, which includes
a prohibition of censorship but qualifies this prohibition by reference to paragraph
3. This shows a mistaken understanding of what restrictions of freedom of expression
are: they should not be seen as censorship - censorship should be banned without
qualification - as legitimate restrictions still do not give the right to exercise the
process known as censorship like pre-control of publications, need to ask permis-
sion for certain content beforehand and so on.
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As for paragraph 4 of Article 4 this could be deleted completely, as the matters
it lists are presumably illegal under other legislation (much of it also under interna-
tional law) and it thus follows that it is illegal to do such acts through media. It is not
necessary to list this specifically; as such express prohibition can also potentially
be abused to restrict freedom of expression. Also, the essential elements of the
paragraph can be subsumed under the third paragraph, which already shows that
freedom of expression is not absolute.

Paragraph 5 of Article 4 appears to have worthy aim of protecting minors, but the
prohibition is very wide. There may be situations in which some of the information
listed as prohibited is in the publicinterest. This kind of rule fits better in secondary
legislation as a guideline with a possibility of exceptions in the public interest. As
for paragraph 6 of Article 4, this provision may fit better in other legislation but it can
also be here. Paragraph 7 appears to state the obvious as it states that some-
thing illegal shall be illegal (it is not allowed to act unlawfully). Also the statement in
paragraph 9 on the competent court taking decisions appears obvious, but for this
paragraph there may still be a point, as it stipulates jurisdiction for courts so that there
can be no question of this.

Principles for media publishers in Article 5 are generally in line with international
practice, although there is always a risk involved with terms such as “moral values”
as this unfortunately in many countries is abused as a way to impose certain values
on media and stifle different opinions. Such concepts fit better in codes of conduct
and similar instruments, where it is possible to have a more analytical and interpreta-
tive text. Values of non-discrimination and tolerance are expressed, which is positive.
Privacy and dignity is mentioned twice, in the first (potentially ambiguous) and the
fourth (more clear) point. Promotion of international understanding and cooperation
as well as fairness is another potentially ambiguous point, although as an ambition of
values to adhere to it may remain.

Article 6 on obligation to publish or broadcast certain information is in line with
international standards, including that there are criteria to avoid it being abused
by asking for too much information to be broadcast, of for example a political na-
ture. However, the need for paragraph 3 of the Article is unclear.

As for Article 7 on access to information, this provision should not be needed in the
Media Law. Best European and international practice is that there is access to infor-
mation legislation that decides on access to information for all — media and others.
Although there may be practical differences in access for media as compared to
the general public (press cards giving access to restricted places or events, etc.) the
principle of access applies to all. There should thus not be any need to repeat such
information here. The Article refers to the Law for free access to the information of
public nature. If thus such a law exists, there is no need to refer to it here. Unneces-
sary references to other laws not only make the Law longer and more complex to
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read, but also create a risk of discrepancies and interpretation issues, if the different
laws use slightly different formulations.

As for Article 8, the requirement to have an Editor-in-Chief is a reasonable ob-
ligation, as the structure of responsibility may be construed around this. But the Law
should not need to give detail on the process (paragraph 2). It is enough for this to be
determined in the acts adopted according to Article 10 and which this Article refers
to, the Law does not need this detail. Article 10 on what acts shall be adopted also
contains somewhat too much detail — especially paragraph 4 on the need to make
contracts looks like micromanagement by Law. Even more worrying is paragraph 6 on
ethical principles from self-regulatory acts. It is very good to have such principles
and self-regulation of media is very positive and in line with best European and
international practice. But if these principles and the system are made obligatory by
law, it loses its character of self-regulation. In this Law, the status of self-regulation is
not clear. The point of such a system is indeed that it is a system created by the media
sector participants themselves and is something else than the legal, binding system.

Article 11 on the right of a journalist to express his or her position is also worrying,
as this should be self-evident. By having it in the Law, the Law appears to have as its
starting point that things that are allowed need to be stipulated, which is not the
principle of a democratic rule of law state, where everything that is not prohibited is
allowed and there is no need to list this. What makes Article 11 even more worrying
is that the right to express opinions is “in accordance with the provisions stipu-
lated in this Law”, indicating that journalists are in fact NOT free to express opinions in
any case. Paragraph 2 may be a well-meaning attempt to protect journalists, but it
instead again looks like micromanagement by law and in addition may be difficult to
uphold in practice, as there may be instances where it is legitimate to terminate a
contract because of the opinions of someone. A journalist that expresses violent
opinions on people of a certain ethnicity while working on a publication for such
an ethnicity is just one example that comes to mind; a rabid atheist at a religious pro-
gramme is another. The best thing is to delete Article 11 totally. Article 12 should also
be deleted. Again, there may well have been good intent, but the Article does two
things, none of which are good. First, it deprives the self-regulatory system of its
self-regulatory nature by incorporating it in law and secondly, it interferes with labour
relations, even if it states that it does not do so.

Also Article 13 would best be deleted, as these matters should be sufficiently regulat-
ed by copyright legislation and by here making similar but slightly different provi-
sions, there is a serious risk of confusion.

Article 14 on protection of sources is good. This analysis has not included looking at ex-
ceptions in the criminal law. This way of structuring the protection, with exceptions
in criminal law, is in line with best international and European practice and it is hoped
that the exceptions are not too wide.
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Article 15 deals with the co-regulation and self-regulation. It is very good to have
such systems, but as mentioned already above, there is a risk of depriving a self-reg-
ulatory system of its self-regulatory character if it is made obligatory. The different
kinds of systems (self-regulatory and official) fulfil different functions and should
operate separately although in cooperation. But such cooperation should not be
prescribed in detail in the Law. Especially paragraph 3 of Article 15 looks like it departs
from the self-regulatory role.

Article 16 on the impressum is in line with international principles, but a practical
way to do this (especially for broadcast media) so as not to overburden the publica-
tion needs to be found. There is presumably already practice and the regulator as
well as media will use its common sense when doing it.

Article 17 on the public’s right to information (paragraph 1) is difficult to understand:
why is there a need to stipulate such special right of access to information beyond
what follows from various obligations of media publishers to give certain informa-
tion as well as general access to information provisions? The rest of the Article on
obligations to provide data is in line with international practice although availability
on-line of the data may be enough, without the obligation to have it in print pub-
lications or on broadcasts. The only additional point in Article 17 to comment on is
in paragraph 7. If the media publisher has an obligation according to the Law, such
obligation applies also without a reminder, but even after a reminder, it is a much
too harsh sanction to revoke the licence. There should be a gradual imposition of
sanctions, like first a warning if the legal deadline is not met (instead of a re-
minder), then possibly a fine combined with a new deadline — a process which can
even be repeated twice with escalating fines, before there is question of the ultimate
sanction: the revocation.

Article 18 on the prohibition of a secret co-owner is not well formulated. A general
requirement of transparency of ownership is better. Under Article 18 it is possible
to infer that the main owner is allowed to be secret. This is not the intention, but
provisions with such dual meaning are not good. In general, although the limitations
on ownership as such are good, the articles on this are very long and complicated
to read. Article 21 and 23 appear to partly state the same thing. The content of the
various bans is generally good although maybe even a bit restrictive for a small coun-
try (as so many categories are included in the banned groups) but a problem is the
opaque nature of the provision. It is better to try to briefly list illegal combinations
of ownership and keep these to a minimum. In Article 24 — nor elsewhere - it is
not said what the consequence of finding illegal concentrations may be. Article 25
requires information of any ownership changes: this is OK, but it also possible
to exclude very small changes. Some of the procedural detail in Article 25 would
be better suited for regulations (secondary legal acts) passed by the regulator itself.
This is one example of how the Law is overburdened with detail. The same is true to
some extent of Article 26 and 27 although the most important comment here is that
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again revocation appears to be possible too easily (Article 26 paragraph 4 and
Article 27 paragraph 4). There should always be an escalation of sanctions. Article 28
is an example of something that is not necessary to state, if there is no reason the
competition rules should not apply, there is also no reason to say that they do apply.
At the same time, given that the media sector is often treated in a special manner,
this is an Article that although superfluous from the purely legal angle, may still be of
an important informative value.

Article 29 on right of reply is good, but its placement in this chapter a bit surprising.
The indemnity according to law mentioned in the Article is confusing. There should
normally not automatically be any right to indemnity, but as the Article refers to
laws, there are presumably some rules in for example defamation law and this just
is a reference to that. For freedom of expression it is important that it is not too easy
to get monetary compensation from media outlets, as in many instances the right of
reply may be sufficient and it is unfortunate if defamation cases are frequent. This Law
does not amend the defamation law, but by making reference to it in the context of
right of reply it gives the wrong impression that the two should go together, when
in practice right of reply should normally be enough.

Agency for Media and Audiovisual Media Services

In Section 1l on the competent authority a new Agency for Media and Audiovisual
Media Services is set up. As this replaces an existing body, it is important to have
adequate transitory provisions. These appear to be a bit inadequate in this Law (see
below) although the formal transition is handled. The statements on independence
of the Agency (in Article 30 and 31) are good. Other rules of a formal nature are in
places old-fashioned, like the requirement of a stamp (Article 30 paragraph 6). There
should instead be consideration of how to introduce more modern forms of dealing
with authorities, like e-governance.

The Agency competences in Article 32 are adequate as long as the role in relation to
self-regulation is really just to encourage. The meaning of ensuring access to opera-
tions of media publishers is a bit unclear as said above and the role of the regulator
in relation to access to diverse and independent information is a bit difficult to see.
However, if it means to make standards and ensure that the media outlets uphold
them, this is fine.

Accountability rules, rules on adopting rules of procedure and so on are all in line with
international and European standards. It is also good that the Agency ensures that
there is transparency in its operations (Article 35 and 36) — on this, in addition to
meetings, there should be an on-going possibility to engage via the web-site. Some
flexibility on what opinions to publish on the web-site should be given, as there is
always a risk of nonsensical information being sent. The composition of the Council
and its working rules are good. The compensation they are paid should be reasonable
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in relation to how much work they are expected to undertake. As this varies between
countries, it is not possible to comment on one standard type and size of remu-
neration, but the remuneration proposed here appears rather high.

As concerns the appointment of Council Members (Article 40), there appears
to be very weak representation of civil society. If the authorised nominators ensure
that a wide variety of candidates are considered, the proposed system may still be
suitable. It may be noted that there is no one system used for this in different
countries, but many different methods that however should try to get as much in-
volvement and as broad an engagement as possible. As there is a risk of an Agency
that is too close to the governing structures, an obligatory stronger representation
of civil society should be introduced. The term of office of nine years (Article 41) is
long. It is better to have a shorter period (maybe four or five years) with possibility
of prolongation once. This allows for more flexibility. One problem in the appoint-
ment process is that there is no staggered appointment, which would mean that all
members are appointed and leave their post at the same time, which is not good at
all for continuity of expertise and for uninterrupted working of the Council. The
appointment requirements in Article 42 and termination in Article 43 are in line with
international standards. Also the competencies in Article 44 are good, but it may be
a good idea to add an open-ended point like “Any other tasks necessary to fulfil its
role under this Law” or similar, so that the Council to some extent can determine its
own agenda.

The provisions on the Director are also without major problems, although the state-
ment that he or she is to be employed as a professional is not so clear (paragraph
4 or Article 45) and the term of office of eight years (Article 46 paragraph 3) is too
long. For the same reasons as mentioned above in relation to the Council, a shorter
period with a limited possibility of re-appointment is more flexible and allows eval-
uating the work more frequently. Other rules concerning the Director are good
although it is important that the oversight of the Council works properly so as not to
concentrate too much power in one person. The same is the case for staff (even if the
rules on the monitoring expert service are a bit overly complex), where it is positive
that they are not civil servants (Article 48 paragraph 2) as this makes it possible
for the Agency to have more room for decisions on staff competences and how to
attract the right staff.

Article 49 on measures in case of violation is more problematic, as it is not clear on
the important principle that any sanctions should go from the less intrusive to the
more serious one and that it appears as if the Agency most often has no possibility
to decide by itself but matters must go to court. It is very good to be transparent
on decisions but it must still be borne in mind that there may be some elements that
legitimately can be kept secret.
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Publisher of print media and electronic publications

In Section lll on the Publisher of print media and electronic publications some of
the most serious objections to this Law are found. This starts with the very idea
that print publications need to be listed (Article 52). There is no reason to restrict
the number of printed publications and thus there is also no need to have any regis-
tration or similar procedure for them. Such matters that legitimately require a form
of registration (like tax and normal business matters) will be regulated in general
legislation. Reasons to intervene against printed publications (like defamation, child
pornography, incitement to violence) are regulated in other laws like criminal law.
This leaves no reason to ask printed publications for special registration, as even
a “light” such requirement may act to some extent to hinder publications and
hence reduce plurality and freedom of expression. The requirement in Article
52 is in addition not particularly “light” but includes quite a large number of required
information. Even just a formality can be restrictive and this has a negative effect on
free media. Article 52 should be deleted in its entirety.

As for electronic publications, the problem here is the difficulty to define these
in a satisfactory manner, as explained above. Generally it is best to not have any
registration requirement for such publications, as such requirement risks to be too
restrictive by including all kinds of web-sites. Even if there are exceptions, as explained,
the end result still risks including too many kinds of web-sites and thus would act as
a restrictive measure for the freedom of internet. Article 54 is consequently also
best deleted. There are certain matters that may be in legitimate need of regulation
related to ICT (like internet), but these are better handled in different legislation as
this should not have anything to do with content and thus does not resemble
media regulation. (This includes matters of responsibility and the role of internet
service providers, access issues and similar).

Audiovisual media services

Section IV on audiovisual media services is more in line with international standards
as audiovisual media is regulated in all countries — because of its use of frequencies
or other limited transmission facilities (digital multiplexes) as well as for traditional
reasons of its perceived great importance for society. The provisions in the Law ap-
pear to follow the AVMSD and the Trans-Frontier Television Convention. Again, like
said before, it is necessary to make clear what the expression “member state” means
(member of what?) when formulations of the Directive are used as here, in a national
Law. In this Section, there are not many issues to comment on, as international
documents are used as a basis and thus provide the international stan-
dards. Asmall comment on the record-keeping requirement in Article 59 is
that although thirty days is good for the regulator, providers of the audiovisual
media service may find it long. On the other hand, modern technology makes keep-
ing records cheaper and easier, so it should not be a problem. Article 60 should be
covered by copyright legislation, but a reminder here may be in order. Restrictions
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on commercial communications are quite far-reaching but in line with standards
employed by many countries. The adoption of codes of conduct should be a choice
of providers of media services (see paragraph 21 of Article 64). In paragraph 22
there is a typing error, the paragraph it refers to should be 21.

In Article 66 on product placement, the exceptions in paragraph 2 and 3 are so wide
that not much is left of the ban, but this is in line with what is used in many countries
so it cannot be said to be against any international standards.

The registration of non-linear media services in Section IV.2 appears to be adequate
in that it is not too restrictive or burdensome and it is important that it is also imple-
mented in this “light” manner. As concerns promotion of European works (Article 71)
to be stipulated by the Agency, it is important to see this as a process so that it does
not become too expensive to fulfil in the short term.

For linear media services, the rules also appear to be in line with international
standards and the Agency will make more specific rules, which is also in line with
best international and European practice. A practical, legislative concern is in para-
graph 5 of Article 72 if this Law can give obligations to the Agency for Electronic Com-
munication, set up by another law. In the first paragraph of Article 75 is an example
of a superfluous provision, as it should be evident from general legislation that a
commercial company can undergo liquidation in accordance with law. Article 76
is a long and complex Article, of which some of the content might be instead in other
forms of legal acts, although the substance is acceptable (although not all deadlines
for action by the Agency are clear, see paragraph 8).

In Section 1V.3.2 on licensing also international standards are used to the main extent.
The use of the word ratings in Article 77 is not clear to this reviewer. Generally
the provisions introduce digital broadcasting in a good manner that appears to
meet with the rules and concerns for this new technology. As for some of the
detail (especially in Articles 78-80 but also Article 82 and Article 85) it may again have
been possible to have this in another form of legal instrument than the Law itself. As
an example, it is quite possible to let the Agency design a form (see Article 82) that
meets certain requirements in Law, without having to set out in Law what this form
should exactly look like. In addition, as to the substantive requirements in Article
82, they appear to be onerous with a lot of obligations for notarised documents
and similar. As mentioned above, national legislation should instead look at how to
enable more modern forms of governance such as e-governance.

In Article 84 on awarding the licence, the availability of appeal is very important and
in line with the European Convention on Human Rights (Article 6) but such appeal
could first go to the Agency, at least for its review before it is submitted to the
court. If the Agency contains a body that isindependent from the decision-making
body that took the initial decision, there can even be a first substantive review within
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the framework of the Agency, but if that is not the case, in any event the Agency
should have the possibility of looking at the matter before it goes to court. Another
reflection is that the Law is so detailed that very little actually appears to be left to the
discretion of the Agency.

In Article 86 the important matter of the need for a licence from the Agency
for Electronic Communication is mentioned (paragraph 3). In countries that do not
have converged regulators (and the choice whether to have this or not is up to each
country, without any international rules), it is essential that the absence of such
a joint body does not mean any additional bureaucracy or procedures for the
applicant, but the different agencies must sort out any issues without the appli-
cant being burdened or any risk of conflicting decisions. Such coordination needs to
be worked out between the agencies.

The dispute resolution procedure of paragraphs 6 and 7 of Article 86 is good and in
line with the kind of role that regulators especially in the Information and Com-
munication Technology area have according to best international practice. However,
the issue of coordination between different laws and giving tasks in one law that
relate to another needs to be considered so no gaps or unclarities occur. In Article
89 there is an absolute prohibition on transfer of a licence. It is also possible to
permit this with prior approval of the Agency. In Article 90, the licence fee is stipulated
— the formula is very complex and an example of something that may better be in a
different form of legal act. As to the size, this will not be commented upon in detail
here, but it is important that in the context of the national economy it is realistic and
not excessive (especially as there is also another fee, for frequency use, Article
91). Revocation rules (Article 93) appear satisfactory, but the judicial protection
stated in Article 94 lacks all detail. In a Law which normally is much too detailed,
here some additional indication of the procedure or a reference to another law would
be needed. As for cessation, in paragraph 2 of Article 95, it is not clear why the Law
must stipulate what the Council shall NOT do.

Section 1V.3.3 deals with programme principles, rights and obligations, including
such important matters as events of great significance. In general the rules are in
line with international standards. Section IV.3.4 on programme standards equally
incorporates international standards and best practices, although exact duration
of minimum broadcast and similar is for each country to decide within reasonable
limits. As for European works and works of independent producers (Article 100) the
requirement should be met gradually in a realistic manner, so as not to be too
expensive for broadcasters.

This can be set out in detailed in the mentioned rules to be drafted by the Agency. The
obligations in Article 101 on national music and programmes appear to be excessive
however. Even if there is a transitional period, it may be hard to reach these aims
in a realistic fashion and it is also questionable if such high percentages are needed
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for the legitimate aim of protection of local culture and language. The vagueness of
the concept of specialised formats (paragraph 3 of Article 101) may lead to interpre-
tative problems, especially as broadcasters may look to try to avoid the burdensome
requirements.

Paragraph 4-6 of Article 101 are even more unclear, as it is not clear if the percentage
is of music broadcasts or — as it reads now — of the entire broadcasting time. In this lat-
ter case it is a very much excessive obligation, as it infringes on editorial freedom to ask
for such high percentage of a certain type of programming. There can be more rules on
programme content for the public service broadcaster, but even for this broadcaster,
the main programming decisions should be made by the body itself. In general, Article
101 could be much shorter with detailed rules (that need to be clearer) in other legal
instruments.

For Article 103, second paragraph, it is surprising why just one sport is singled out for
this restriction.

Article 105 only refers to other laws. This should not be needed, unless it is needed
as a reminder, but excessive referencing to other laws not only makes this Law very
long but it may also lead to interpretation issues.

Section 1V.3.5 on advertising, teleshopping and sponsorship includes provisions from
international instruments including AVMSD. The placement of such rules in totally
different parts of the Law is confusing. Article 111 again refers to other laws so it is a
question if this is necessary to repeat.

Retransmission through public electronic communications networks

Section V deals with retransmission of programme services through public
electronic communications networks. The rules are adequate although again very
detailed for a law. The monitoring fee (Article 116) may be difficult to administer in
practice.

Public broadcasting service

Section VI deals with the Public Broadcasting Service and restates the provisions on
the country’s Radio Television. It is important to have clear transitory provisions to
make the transition from the existing broadcaster and any change in rules smooth.
This analysis does not include any analysis of the previous law to identify possible
changes. The rules are in line with international standards. The programmes pro-
duced for neighbouring countries and Europe (Article 121, paragraph 3 and 4) raises
the question how these will be distributed, but it can be presumed this will be agreed
with countries concerned. The last paragraph of Article 122 on new technologies
brings to mind again the statement that what is not prohibited is allowed and thus
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does not need to be set out in Law, but presumably the statement is to be seen as an
encouragement to use new technologies and as such it is positive.

Article 123 is complicated, but the end result is probably acceptable, although more
decision-making rights to the broadcaster itself over its financing of various matters
would presumably not pose any risk. The long list of obligations in Article 124 is in
line with international and European standards, although it is indeed very long and
extremely comprehensive as is the list of standards and principles in Article 125. Most
provisions on the public broadcaster follow best European practice, including the dif-
ferent organs of the broadcaster and how the Council is to be appointed. Article 131
provides for a mixture of authorised nominators to include cultural and education-
al institutions, including for minorities. However, as there is no guarantee of civil
society involvement, this should be made stronger (as the character of the bodies
could be too state dominated). The period of five years with one possible re-appoint-
ment (Article 132, paragraph 2) is suitable. A staggered appointment process to avoid
that all members change at once would be needed, but it is possible this is achieved
through the transition from the existing body. In Article 136 (paragraph 1) it is said
that the sessions of the Council shall be public, which is good, but it may be good to
have some possibility for closed sessions (parts of sessions) as well, in special cir-
cumstances. This may be necessary if for example in connection with election and
dismissal of persons, it is required to discuss sensitive matters.

The broadcasting fee

Section VII deals with the broadcasting fee. It is not in line with international stan-
dards that this fee also pays for the Agency (Article 149 paragraph 3). The Agency
should rather be paid for by the broadcasters fees than that of the public, as the
latter is rather intended to pay for programming, the possibility to be informed and so
on. This is the motivation for making such a fee obligatory: that it is part of the cultural
and educational duties of the state that everyone can be asked to pay for. More indi-
rectly, also the regulator could fit in this picture, but it is still to be preferred that the
regulator is seen as an organ that works with the (commercial) sector participants, for
their benefit, and thus is financed by them.

Article 150 on collection of the fee does not give any possibilities for exceptions, even
if people have no receiving equipment and not even against a special application to
be relieved of the fee. The amount of the fee in Article 153 is not clear (190 what?)
and in any case, a formula rather than a set fee should be stipulated so as to allow for
changes for inflation without having to amend the law — especially as the same Article
in fact provides for a procedure of amendment.
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Monitoring

Section IX concerns performing programme and expert monitoring. Monitoring is a
normal part of regulatory activities, but it is not so common to have this as a separate
unit and separate section of the Law. Rather it is one of the roles of the regulator,
one among many.

Monitoring must be clearly to ensure that licence criteria and programme standards
are adhered to and must not be or be seen to possibly be an additional control
of broadcasting content. In addition, many regulators move toward more of com-
plaints-based enforcement rather than monitoring. This has the double positive effect
of allowing actions to be in line with what the public is concerned about and
being more effective as it uses less resources. The monitoring set out here appears
excessive both in how and when (how often) it is performed and how it is explained
in the Law (with a lot of detail). Such detailed rules and provisions on what the
broadcasters must provide monitors with (Article 159) may have a chilling effect on
the media landscape and it also does not appear to fulfil any important function
that is essential for the free media landscape.

Penalty provisions

Penalty provisions are in Section XI. These penalties should be realistic and not
excessive in the national context with some flexibility and room for discretion in how
large penalties to impose. This analysis does not include an assessment and control of
whether all relevant provisions are listed.

Transitional and final provisions

On the transitional and final provisions in Section XlI, the first one (Article 164)
sets out what happens when the country joins the EU but it is not clear what applies
before then in this particular respect (jurisdiction) as the Articles 58 and 164 read to-
gether do not show this clearly. The transitory provisions for the organs to be set up
(Agency and public service broadcaster Council) are quite comprehensive but it is
clear that there will not be a staggered appointment process, which should be intro-
duced, and it is not clear whether existing members of the bodies can be elected
to new ones. The time-table for digitalisation (Article 168) may need to be adjusted or
divorced from the rest of the Law, in order to be realistic.
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COMMENTS ON THE SECOND DRAFT OF THE DRAFT LAW ON MEDIA
AND AUDIOVISUAL MEDIA SERVICES OF THE FORMER YUGOSLAV
REPUBLIC OF MACEDONIA

Commissioned by the Office of the OSCE Representative on Freedom of the Media
from Prof. Dr. Katrin Nyman-Metcalf, Chair of Law and Technology of the Tallinn
University of Technology, Expert on Communications Law

July 2013

This report comments on the amended version of the draft Law (hereinafter “the
Law”), made following the comments and recommendations in the initial report
commissioned by the OSCE Representative on Freedom of the Media as well as oth-
er international analyses of the Law. This short report does not repeat comments
and recommendations made in the initial report, but only highlights if amendments
made take into account the concerns raised. This also means that the reader
should refer to the original report for statements on the standards applied and the
basis for the recommendations made. This report is based on a translated and anno-
tated version of the new draft Law, provided to the author by the OSCE.

A general comment is that although several improvements have been made, many
concerns remain. The way the amendments have been made is one of detailed and
often small amendments, when a complete overhaul of the Law — resulting in a new
Law that would be much shorter and differently structured — would have been better.
Drafting a law focused on audiovisual media services only and following in most cases
the provisions in the Audiovisual Media Services Directive, as relevant for the Former
Yugoslav Republic of Macedonia, would have been a better strategy. The draft Law still
states obvious principles of democratic rule of law societies and micro-manages
media in some cases or contains detail that should be better included in secondary
legal acts. The Law should be drafted so that what is not prohibited is self-evidently
permitted. This includes the right for journalists to expresstheir opinion, which has
not been changed as well as the idea of self-regulation (see below).

The Law is - as was mentioned in the initial report -long and complex, containing
matters that should instead be in different instruments like secondary legal acts. Al-
though the new draft contains marginally fewer Articles, this general observation is
still valid. Some new provisions have been added that are of a nature to be better
suited to other forms of legal acts, like the new Article 68 (old 72) and all the detail
included in it. In other places there are improvements to the style of drafting, like
Article 164 (old 168). The Law still includes too many different matters and even after
some improvements, the Law still provides too much detail on issues that should be
within the discretion of media outlets. Areas where it was pointed out that the proce-

372



LEGAL REVIEWS

dures are too complex with no regard for modern possibilities of e-governance remain
unchanged (old Article 82, now 79 for example).

Some unnecessary references to other laws have been deleted, which is an improve-
ment. This includes the access to publicinformation provisions that have been deleted
as suggested in the initial report. Article 9 (old 10) refers to the law on civil liability
for defamation and insult in relation to ethics. Although it is not a comment to this
Law, it may be mentioned that it is important that there are not too wide possibilities
to demand compensation for defamation and insult, but this should be restricted to
such cases where the seriousness of the offence outweighs the possible chilling effect
such lawsuits will have on freedom of expression.

In the definitions, the definition of media publisher has been limited to some extent
which is positive. The definition of journalist remains, slightly amended, but still ap-
parently superfluous and potentially risky. The definition of electronic publications has
been changed which is positive but even the more limited electronic publications now
covered do not need to be regulated. In some cases, because of the style of many
small amendments rather than radical changes, it is hard to see what the amend-
ments actually entail throughout the law. In the initial report the main objections to
the draft Law concerned printed and electronic publications and the require-
ments made on them for registration. It was suggested that these provisions should
be deleted completely. T

his has to a large extent been done. Article 52 on publishers of print media has been
deleted, which is one of the main improvements of the Law. At the same time, some
provisions like on editors (Article 7) for print media remain without it being very
clear why such detail is needed in a law. A registration requirement remains (Article
51). If this is just an indication that legal or physical persons conducting business ac-
tivity must be registered (for tax reasons for example), this requirement is reasonable
but there should be no additional registration requirements made. Any restrictions
on business activity and even more so, if such restriction can have a limiting influence
on freedom of expression, must undergo a strict proportionality test: What is the
legitimate reason for such restriction and what restrictions are needed and propor-
tional in order to obtain the desired result?

The reference to freedom of expression in Article 4 is now improved by a much more
limited reference to possible limitations, referring to the Constitution and inter-
national law. For clarity’s sake such a mention is not bad, although in practice
the Constitution presumably includes the position of international law in the former
Yugoslav Republic of Macedonia so it is technically enough to refer to the Constitution.

The Law still blurs the distinction between self-regulation and formal regulation by
mentioning self- regulation in various places, thus making it obligatory and limiting its
self-regulatory character. There have been some changes made, which are improve-
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ments, but the main question of why the law should appear to obligate self-reg-
ulation remains. The inability to completely delete the provisions on self-regulation
from the law — which would be the better solution —is probably due to the general na-
ture of the law of mentioning also things that are allowed, something which in a rule of
law society is not necessary. It was pointed out in the initial report: everything that is
not prohibited IS allowed, and it is confusing for the law to state this. This means in
the context of self-regulation that it is permitted for media to have such regulation
and the Law does not need to mention this unless such system is given some specific
task by the law. This is not the case for the new Article 14 (1), which is an example of
an unnecessary provision that is not just superfluous but also potentially harmful as it
appears not to see the right to have a system of self-regulation as an inherent right
but rather as a concession given by the authorities. Article 14 (2) can be in internal
rules for the Agency and does not need to be in the Law. In Articles 30 (old 32), 33 (old
35) and 95 (old 98) the deletion of self- regulation is positive.

Some other issues mentioned in the report were the question of revocation of the
licence, appeal and the question of monitoring. It still appears that revocation can
be done too easily but the provisions on appeal are clearer. As for the provisions
on monitoring and the rights given for this purpose they are still excessive and risk
having a chilling effect on media. As mentioned, monitoring is legitimate and import-
ant, but should not be excessive and should gradually be replaced more and more
by complaints-based enforcement. No such amendments have been made in the Law.

The ownership restrictions have not been substantially changed and although with a
positive general aim still may be overly complex and restrictive. The obligations on
percentage of national music and programmes appeared excessive according to the
report and have not been changed.

One of the main concerns related to the provisions on the regulatory agency was
that there was insufficient involvement of civil society in the appointment process.
This concern remains as there are no substantial amendments to the relevant
provisions. The periods in office are somewhat reduced which is positive but still
an even shorter period with one re-appointment possible and clear provisions on
staggering the appointments so that not all members are changed at once would be
better.

Regarding the provisions on the public broadcasting service the report mentioned
that more civil society involvement in the appointment process of the Council would
have been good. No such changes have been made; only very general added para-
graphs on diversity for both this Board and that of the Agency.

The report recommended that the broadcasting fee should not be used to
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finance the regulatory agency, but this should instead be done (partly) by a fee for
broadcasters. No such change has been introduced.?

1. It may be pointed out here that this is the only point where there was a substantive difference
between the analyses provided by the OSCE and the Council of Europe, where the Council of Europe expert
approved of this use of the broadcasting fee. There are different models in Europe and thus experts may
have different views. This expert maintains that in a country where the public service broadcaster is in need
of funding and the level of the broadcasting fee cannot be much increased because of the socio-economic
level of the country, it is not good to use such a fee for anything else than public service broadcasting.
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COMMENTS ON THE NEW VERSIONS OF THE DRAFT LAW ON MEDIA
AND THE LAW ON AUDIOVISUAL MEDIA SERVICES OF THE FORMER
YUGOSLAV REPUBLIC OF MACEDONIA

Commissioned by the Office of the OSCE Representative on Freedom of the Media
from Prof. Dr. Katrin Nyman-Metcalf, Chair of Law and Technology of the Tallinn Uni-
versity of Technology, Expert on Communications Law

July 2013

Introduction

This report comments on the amended versions of the draft Laws — the Law on Media
and the Law on Audio and Audiovisual Media Services - that previously were incorpo-
rated in one draft law, the draft Law on Media and Audiovisual Media Service of the
former Yugoslav Republic of Macedonia. This report is based upon the initial report
commissioned by the OSCE Representative on Freedom of the Media in May 2013, an
additional report in June 2013 following some amendments to the draft law as well
as a meeting in Vienna on 10 July 2013, in which the draft law was discussed with the
responsible Minister as well as officials. This short report does not repeat comments
and recommendations made in the previous reports, but highlights any remaining con-
cerns in the new drafts. The reader should refer to the original (May) report for state-
ments on the standards applied and the basis for the recommendations made. This
report is based on a translated version of the new draft Laws, provided to the author
by the OSCE as well as the responsible officials of the ministry.

General comments

The previous draft Law on Media and Audiovisual Media Service has been split into
two laws, a Law on Media (hereinafter “the Media Law”) and a Law on Audio and
Audiovisual Media Services (hereinafter “the Audiovisual Law”). One of the previous
comments was that the draft law was long and complex and by having all matters in
one law, it gave an impression that all media were dealt with in the same manner, even
if there should be different rules for different types of media. From this viewpoint the
division into separate laws is positive. However, it is still essential to ensure that print
and electronic media are not overly regulated, as the reasons that exist for regulation
of audiovisual media do not apply to other forms of media.

The Media Law is short, whereas the Audiovisual Law is still rather long. It was ex-
plained in the meeting that in the national legal framework, matters need to be in law
that in some countries can be in secondary legal acts, which explains the length of the
law. In any case, each country has its own legislative style and there is no uniform in-
ternational standard, so this matter must be made in the way suitable for the country.
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In general, many concerns have been taken into consideration and improvements
made. Even if the basis for the analysis is further explained in the first report, as men-
tioned, it may be repeated here that many comments made are recommendations
based on best international practice rather than binding obligations, which means that
there is flexibility in exactly how to interpret such standards as best suits the country
in question. This report highlights where there is still room for improvement or where
additional question marks arise.

Law on Media

The Media Law is short and deals with issues for other media (other than audiovisual
media) as well as with some general issues that are relevant for all media such as free-
dom of expression, the rights of journalists and protection of minors. The references
to self-regulation that threatened to blur the distinction between self-regulation and
formal regulation have been deleted, which is positive.

The Media Law defines journalists, something that has been pointed out in previous
reports as unnecessary and was discussed during the meeting at some length. When
looking at the current definition and at how the term is used in the Law, the current
definition includes any relevant persons and does not include too many. There is likely
to be discussions on the definition in practice - as with all legal terms - as the question
of who is a journalist is a moot point in the modern media, but in general the current
definition is acceptable. As for Article 11 on the rights of journalists, this reviewer has
suggested to delete this as it is either superfluous (stating rights that journalists have
in any case) or could give journalists rights in excess to what they have according to
normal employment or contractual principles. The new Article has been amended and
improved. Even if this reviewer would still prefer to delete it, in the meeting the rea-
sons for keeping the Article were explained and with that in mind, there is no objection
to it, as it in its current form does not violate any rules or principles.

The freedom of expression provision was improved in the previous draft (as regards
possible exceptions) and has been further slightly amended; it is in line with interna-
tional standards. A new Article 4 with special prohibitions has been added (nation-
al safety, calls for armed conflict etc.). The reason for adding this Article is not clear.
Although the content of the Article is in line with international practice, presumably
what is mentioned here is already prohibited under other laws so the need to re-state
it here is not evident. Even re-stating existing limitations in a Media Law may have a
chilling effect and gives the wrong impression: that there are special restrictions on
media. What is said here is illegal for anyone, through media or otherwise, and does
not need to be repeated in this manner.

One of the earlier comments regarded the need for registration of all types of media.
This has been deleted and what remains is a business registration, which is not specific
for just media but related to business activity. Article 5 read together with the defini-
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tions indicates that only media publication undertaken as a business activity is covered
by these requirements, and the requirements are in line with best international prac-
tice. Paragraph 4 of Article 5 stipulates that the competent regulatory body, the Agency
for Audio and Audiovisual Media Services, shall publish a list of media publishers on its
website. This is understood to be the list they obtain from the business registry with no
additional information or requirements for media publishers to provide any additional
information. Thus there is no objection to such a list. The only question on Article 5 is
a legislation-technical question related to paragraph 6 of Article 5: if this Law can obli-
gate the Central Registry in this manner?

Given the discussion on what has to be in law and what can remain in other acts in the
national system, the previous comments made on excess of detail (e.g. on editorial
boards) can be withdrawn and there are no other objections to these provisions. The
only question is on paragraph 3 of Article 10 and the reference to respecting the “pro-
fessional rules of journalism according to the Law on Civil Liability for Insult and Defa-
mation” as the professional rules should have a wider application than just in relation
to possible insult and defamation.

Article 13 is not clear on a couple of points. The editor-in-chief is always ultimately re-
sponsible which makes paragraph 2 unclear and paragraph 3 mentions a possibility of
indemnity without saying according to which law (with no more detail in this Law). The
suggestion would be to strike out all of Article 13 and leave this to contractual relations
and professional standards. The suggestion to delete this Article was made in the first
report and this suggestion still remains.

As for the information requirements in Article 15, this is in line with international prac-
tice but it is worth stressing that it is important that the regulatory body, when making
its form, takes into account modern means of providing data and follows the principle
of proportionality in its requirements.

On the right of reply (Article 17), the linking of this important principle to the Law on
Civil Liability and Defamation is unfortunate (as was said in the initial report) as this
right should have a wider application as a first means of redress, normally without
need to resort to any lawsuit. It would be better to reformulate the Article to show that
the right of reply is also an independent right, not just in cases falling under the Law on
Civil Liability and Defamation.

The regulatory body, the Agency for Audio and Audiovisual Media Services, is given a
supervisory function over some of the obligations in the Law (as per Article 18). The
provisions this applies to are not considered excessive. At the same time, it may be
pointed out that in many countries with a free media there is no regulatory body with
competence over printed media (and electronic publications) but this is left only to
self-regulation or other general organs (police, courts, consumer and competition pro-
tection agencies, etc.). Only audiovisual media is handled by the regulator. This does
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however vary between countries and provided the Agency interprets its role strictly,
the proposed situation is acceptable from the viewpoint of freedom of the media. It is
essential that the supervision is restricted to the matters in the Articles listed in Article
18, which includes no possibility for content control. This — albeit limited — role for the
Agency in relation to other media than audiovisual is necessary, could however be con-
sidered as there is a risk of the perception that the Agency has excessive powers also
over printed and audiovisual media.

In the penalty provisions, it would be better to include words like “up to” 2%, up to
3000 Euro and similar, to give the Agency discretion to also give lower fines, for first
offences of a less serious nature. It is also presumed they can always decide to start
with a warning (for example on violations of Article 6 on protections of minors a warn-
ing may often be enough to improve future behaviour) although this is not clear from
the provisions. Also, it is not clear if always both the legal person and the authorised
physical person (see paragraph 2 of Article 19 for example) shall be fined and in that
case why? This in most cases would be excessive. As has been stated before, sanctions
should always be applied in a gradual manner — starting with a warning and moving
on to more serious sanctions. When discussed in the meeting, there was agreement
on this point but in the law it still remains unclear. Article 23 of the Audiovisual Law
mentions different possible sanctions, but apart from this in the two laws the situation
remains somewhat unclear — even more so actually with these absolute numbers in
this Law. This would be an area where re-drafting to make the step-by-step implemen-
tation coupled with clear proportionality of the sanctions would be valuable.

Law on Audio and Audiovisual Media Services

The Audiovisual Law largely follows the provisions in the Audiovisual Media Services
Directive (AVMSD), for example in the definitions, which is good. Some adjustments
have been made in this new version, partly translation issues. The Law is long and
detailed, but as mentioned above it is a feature of Macedonian legal drafting style to
have in a law some elements that in many countries can be in secondary legal acts. This
includes for example some operating principles of the Agency, but as the content of the
provisions is good, this style of legal drafting is also acceptable.

What needs to be looked at critically by the drafters is if all provisions incorporated
fully suit also a non-EU member. It appears as if sometimes the adoption of provisions
of the AVMSD results in the matter being a bit unclear for non-EU countries. This ap-
plies to the definition of European works (is this actually already of relevance for this
country?) as well as to e.g. Article 45 paragraph 2 and 3.

As to the competence of the Agency (Article 6) and its duties (Article 18) it may be
good to add the words “...or any other Law” to the last point, as also the Media Law
gives some tasks to the Agency. The remuneration of the members of the Council still
appears rather high, as pointed out earlier.
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The right to nominate Council members was a major topic of discussions in the meet-
ing between the OSCE experts and the relevant officials. Some amendments have been
made, to have a more diverse set of nominators, including the Bar Association and the
Interuniversity Conference. The change is positive. There is no one formula for how to
find potential members or what organisations should have the right to nominate. What
is important is that there is a real possibility as well as a perception that members may
represent different interests. In addition to the nomination process (which includes
an open call for candidates), requirements are made on the members. In total, the
proposed system is acceptable. The actual functioning of the process is however not
clear, as it is not said how many possible candidates each nominator should propose
to be selected from. As the nominators propose and the Committee for Elections and
Appointments of the Assembly compiles the proposal for the Assembly, there must be
more than seven persons for the Committee and the Assembly to select between, or
otherwise they can just rubber-stamp the names of the nominators or if they do not
accept a name, the process fails. The Law and/or more detailed rules for the process
in some other form should clarify that each nominator proposes two or three names
for each “place” on the Council they have the right to nominate for, from which names
the Committee for Elections makes a choice and the Assembly selects. Details of the
process can be in some other act, but given the amount of detail generally in the Law,
some reference to the process should be made in the Law.

The term of the members is seven years without possibility for re-appointment and
there is no staggering of the appointment process. Previous suggestions in this respect
have not been adopted, but it can be stressed that such suggestions are not obliga-
tory and the current process is not contrary to international practice. However, this
reviewer would still suggest to limit the period of some of the initial members so that
in future there are partial replacements of the members (maybe first after five years)
rather than a full change of the entire body at the same time.

A concern voiced in the earlier reports was that the Agency would have powers of
control also over printed and electronic media, which should not be the case. This is
mentioned above in the comments on the Media Law. However, the new Article on
administrative supervision in this Law appears to give excessive powers of supervision
over all media. The rules on monitoring and supervision have been changed. In many
ways the changes are improvements as it is now more clear that what is intended is
the kind of monitoring that is in line with international practice, which is moving to-
ward more complaints-based monitoring. However the Article 29 on administrative
supervision gives rise to some concern, as it is not clear what kind of supervision that
can be included here and as it applies to media publishers it includes also printed and
electronic publications. Such media should (as mentioned above) only be subject to
very minimal oversight and not to any supervision that can be perceived as having a
chilling effect on free media content. Although there is nothing here indicating any
content supervision, the provision could still have a chilling effect if media publishers
perceive this supervision as an intrusion in their freedom. The Article could most prob-
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ably be deleted without depriving the Agency of the limited possibilities for control
that it should have (and that could follow from other provisions anyway, linked to the
special situations where it should perform certain control, see above under the Media
Law) or otherwise be redrafted to be very clear on the limits of any supervision.

The reasons for the rather long and complex ownership restriction provisions were dis-
cussed at the meeting and although they are indeed complicated to read, there are no
objections to the substance of the (unchanged) provisions. Provisions on jurisdiction
for audiovisual communications, on commercial communications etc. are taken from
AVMSD and there are no comments to these provisions. As for previously made com-
ments on the complexity and amount of information required, which is not conduc-
tive to introduction of e-governance, this comment remains but it is accepted that the
requirements made mainly follow from other existing legislation in former Yugoslav
Republic of Macedonia and this Law alone cannot change such requirements, but this
is something that gradually and generally will hopefully be simplified in the country.
(This refers to for example requirements of notarised documents in Articles 73 and 76
and similar elsewhere). In substance the provisions on licensing are in line with best
international practice.

The proportion of Macedonian works remains high (Article 92), which was explained
as a cultural policy choice linked to means of financing. A small remark to this is just
that such provisions will need revision if/when former Yugoslav Republic of Macedonia
joins the EU.

Provisions on the public service broadcaster are in general good and in line with in-
ternational standards. (The numbering of paragraphs in Article 113 in the translated
version is wrong). The nomination of candidates is not changed substantially; attempts
are made to introduce different viewpoints and organisations. As said above, there are
no generally accepted formulas and this system appears appropriate. The same com-
ments as above on the Agency apply as far as the procedure is concerned and number
of nominated persons.

The question of funding the Agency from the broadcasting fee was discussed at some
length at the meeting. There is not one international model in this respect, as is shown
by different views of different international experts, so the unchanged provisions in the
Law do not violate any international principles. As for the penalty provisions, the same
comments as to the Media Law apply on the double fine for the legal and physical
person, although here in the fines there is more room for choice on the size of fines for
legal persons, which is good.
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KOMMEHTAPUA K 3AKOHY PECMYB/IVKU TAOKUKUCTAH «O
nepuoauyecKoi nevyaTn u A4pyrux cpeacrsax maccoBoi HGopmauumn»

MoprotosneH Eneroit LLepctoboeBoit, KaHAMAATOM GUNONOTNYECKUX HAYK, JOLEHTOM
genaptameHta «Meananpovs3BOACTBO M KPeaTMBHble MHAYCTPUM»  daKynbTeTa
MeaMakoMMyHUKaunin HaumoHanbHoro MccnenoBatenbckoro YHuBepcuTeTa «Bbiclias
LLIKona DKOHOMUKM Y.

2013

JaHHbI KOMMEHTapUiA, NOArOTOB/IEHHbIM MO 3akasy biopo Mpeacrtasutens OBCE no
Bonpocam ceoboabl CMU, copepKnt aHanm3 3akoHa Pecnybaunku TagkukmctaH «O
nepuoanYeckoi neyaTn u Apyrux cpeacTsax maccoson nHpopmaumm». PaccmoTpes
npeAcTaB/ieHHbIN 3aKOH B KOHTEKCTE KOHCTUTYLMU U AEACTBYIOLLETO 3aKOHOAATE/IbCTBA
TagKMKUCTaHA, @ TaKKe MEeXAYHApPOAHbIX HOPM O cBOOOAE BbIPAXKEHUA MHEHUA,
9KCMepT NPULLEN K CNeayoWwemy 3aKI0UEHUIO.

KPATKOE U3/IOXXEHUE KOMMEHTAPUA U PEKOMEHAALMMN

He3zasucumble n naopanmuctniHble CMU UrpatoT UCKAKOYUTENBHYO POJIb B MOCTPOEHUMN
M PasBUTUM AEMOKpaTMyecKkoro obuiectsa M rocygapcrtsa. MMeHHO Mpu MomMoLM
Taknx CMW peanusytoTcsa KatoueBble Npasa M cBoboabl YeNoBeKa, rapaHTUPOBaHHbIEe
Ba)KHENWNMN AoKymeHTamn OpraHusaumm O6beanHEHHbIX Hauuii n OpraHusaumm
no 6e3omacHOCTM M coTpyaHudecTBy B EBpone, cornacve € KOTOPbIMW BbIPA3WA
TagKUKUCTAH.

AHanusmpyembii 3akoH Pecnybnvku TagxukuctaH Ne96l «O nepuogmyeckoin
neYyaTm U ApPyrux CpencTsax MaccoBol MHbopmaumm» (fanee - 3aKoH) nNpuHAT 19
mapTa 2013 roga. B cootBeTcTBMM €O CcTaTbél 35 OH 3aMeHsAET paHee AeNCTBYHOLLNIA
3akoH Pecny6amku Tagxukmctad Ne199 «O neyaTu M Apyrux CpeacTBax MaccOBOM
nHbopmaumn» (ganee — 3akoH «O neyaTu...») oT 14 aekabps 1990 roga.

BakHO OTMeTUTb, 4TO B MIoHe 2012 roaa skcnepTom 6bln NpeacTaBNeH KOMMEHTapUi
K 3akoHonpoeKTy «O cpeacTBax MaccoBol MHbopmaunm» (aanee - 3aKOHOMPOEKT),
NMONOXKEHHOMY B OCHOBY aHanu3Mpyemoro 3akoHa. B yKasaHHOM KOMMeHTapuu
OTMEYaNnCb OCHOBHble JOCTOMHCTBA W HeAOCTaTKM 3aKOHOMPOEKTa, a TaKXke
COZePKaNCb OCHOBHbIE PEKOMEHAALIMM C LeNblo NPUBAMMKEHNA TEKCTA 3aKOHOMNPOEKTa
K MEXAYHApOAHbIM CTaHAapTamM B 061acTv cBO6OAbI BbIpaXKeHUA MHEHWA.

JKCnepT C yA0BNETBOPEHMEM OTMEYAET, YTO HEKOTOPbIE PEKOMEHAaUNK BbINN yUTEHDI,
OZHAKO PAA NOAOXKEHUIN 3aKOHA NO-NpeXKHeMy pekomeHayeTtca 4opaboTats.

B nepsyto ouepeab BaXKHO OTMETUTb Te HECOMHEHHbIe AO0CTOUHCTBA, KOTOpble 6b1n
3aKpensaeHbl B paHee ,D,eVICTBYPOU.LeM 3akoHe «O ne4yaTu...» U OTpParkeHbl B HOBOM
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MexayHapoaHblie [0roBopbl, NpuU3HaHHbIe TapKUKUCTaHOM,
NPOBO3r/1ALIATCA OCHOBOW MaccoBO-MHPOPMALMOHHOIO 3aKOHOAATENLCTBA
Pecny6ankn TagskukucTaH (cTaTbss 2 HOBOrO 3aKoHa WM CTaTbA 7 paHee
AericteoBaBLiero 3akoHa «O neyaTtu...»);

MoaTsepaaeTtca ceoboga nepuoguueckoit neyatm u gpyrux CMU (nyHkTt 1
cTaTbM 3 3aKOHA U cTaTbM 2 3aKkoHa «O neyatu...»);

MopTBepKaaeTca 3anpeT Ha LeH3ypy U npecnesoBaHne 3a KPUTUKY (NYHKT 4
CTaTbM 3 HOBOTO 3aKOHA, cTaTbA 2 3aKoHa «O nevaTu...»);

3aKoH B NyHKTe 5 cTaTbu 3 noaTBeprkaaeT 3anper Ha moHonoausauuio CMU,
npeaycMOTpeHHbIN paHee cTaTbel 8 3akoHa «O neyaTtu...»;

Cdepa aelicTeMA 3aKoHa He pacnNpoCTPAHAETCA Ha peryniMpoBaHme MHTepHeTa;

MoaTBepXKAEH NpUHUMN NpodecCMOHaNbHOM HEe3aBUCUMMOCTU peaaKLmu
CMW v npu3HaéTcA BarKHaA po/b [MABHOrO pefaKkTopa Kak pyKoBoauTens
peatenbHoctM CMMU (nyHKT 3 cTaTbk 9 3aKoHa, cTaTbsA 16 3akoHa «O nevaTu...»);

MoaTBep:KAaeTca, YTO YKasaHHbI B 3aKOHe nepeyeHb NpaB *KYPHA/IUCTOB
He AB/AEeTCcA ucyepnbiBaloWMM (cTaTba 28 3akoHa M ctatha 31 3akoHa «O
neyaTmn»);

MpeagycmatpmBaeTca MOMOXEHWE O peanv3auMn npaBa rFpaXKAaH Ha
nony4yeHne UHGOpMaLUmn o0 AeATENbHOCTM FOCYAAPCTBEHHbIX OPraHOB U UX
OOJIKHOCTHBIX nnL, nocpeacteBom CMM (nyHKT 1 ctatbym 23 3aKoHa, cTaTba 27
3akoHa «O nevatu...»);

PernameHTUpYOTCA OCHOBAHMA OCBOOGOXKAEHUA OT OTBETCTBEHHOCTU
JKYPHA/IUCTOB U [/IABHOTO  peAaKTOpa 33  PacrnpocTpaHeHuMe  He
COOTBETCTBYIOLMX AeNCTBUTENbHOCTM cBeAeHU (cTaTba 34 3aKoHa, cTaTba 35
3akoHa «O neyaTtn»);

MpuBETCTBYIOTCA MNO3UTUBHbIE WM3MEHEHMA, KOTOpble BMepBble OTPA3UAUCL B
3aKOHOMNpPOEKTE N NOATBEPKAEHDI B HOBOM 3aKOHe:

«[Mpaso ceob600HO 00b6bIBAMS, 101Y4YAMb U PACIPOCMPAHAMb UHGPOPMAYUIO,
sblpaxamos ceou ybexdeHus, PacnpocMpaHAmMs Ux 68 nepuodudyeckol
nedyamu u Opyeux CMMU» 3aKkpennseTca 3a KaxAblM 4esoBeKOM (MyHKT 2
cTaTbu 3 3aKoHa);

MpeanprHUMaeTca BaxKHaA MOMNbITKA PACKPbITb NOHATUE KYeH3ypa», NPAMO
3anpeLaeTca npeaBapuUTenbHan LeH3ypa (cTaTba 1 3aKoHa);

BBOAMTCA HOpMa O rocyaapcTBeHHoM noagepkke CMM (cTaTba 5 3aKoHa,
cTaTbA 5 3aKOHONPOEKTa);

PaclwumpsaeTca NOHATME KYPHANUCTA B CpaBHeHUM co cTatbeit 30 3aKoHa
«O neyatu...». MNog KypPHANMUCTOM BNepBble MOHWUMAETCA HE TOIbKO UL,
CBA3aHHOE C peAaKkumen Tpya0B8bIM AOFOBOPOM UM APYFMMU LOFOBOPHbLIMM
OTHOLLEHWUAMM, HO U YJiIeH NPOdECCUOHANBHOTO COH3a KYPHANUCTOB (CTaTbA

383




LEGAL REVIEWS

1 3aKoHa);

PacwupneTca nepeveHb NPaB }KypHanucta (B cTaTbe 28 3aKOHa N0 CPAaBHEHUIO
c cTaTbél 31 3akoHa «O neyaTu...»), a TakKe NnepedyeHb MecCT, KOTopble MOXKeT
noceLaTb }KYPHaNCT B CUJy cBoel NpodeccuoHanbHOM AeATe/IbHOCTY;

MpeanpUHUMaETCA BaXKHaA NOMbITKA YCTaHOBNEHMA MeXaHU3Ma peanusauum
npaBa Ha A0CTYyn K MHOOPMALMU, BK/IOUAIOLLAA KOHKPETHbIE CPOKU eé
npeaocTaBiaeHus;

JeTanu3npylotca NOMOXeHWA, rapaHTUMpylowue MNpaBo rpaxAaaH Ha
onpoBepeHue u Ha oteeT B CMMU, a TakKe npeanpuvHMmaeTca nonbiTka mUx
CYLLLHOCTHOTO pasrpaHuyeHus (ctatbm 18-21 3akoHa, ctatba 24 3akoHa «O
neyaTu...»);

CyLl,ecTBEHHO COKpaLWAeTcs fnepevyeHb OCHOBAHMW OTBETCTBEHHOCTU AN
JKYpHanucToB 1 pegakumini CMMU (cTaTba 6 3aKkoHa, ctatbu 22, 34, 37 3aKoHa
«O neyaTtu...»), B YaCTHOCTWU, He MpeaycmaTpMBaeTCcA OTBETCTBEHHOCTbL! 3a
pacnpocTpaHeHWe CBeAEHMN, NOPOYALLMX YECTb U AOCTOUHCTBO lNpe3naeHTa,
a TaK»Ke 33 He3aKOHHYI0 NOATOTOBKY M pacnpocTpaHeHne npoayKkuum CMU;

3akpennseTcA NOMOXeHMe O Tom, 4To ntoboe HapyweHue cBobogbl
nepuoaunyeckoit neyatm u apyrux CMMH, B Tom uucne, BMelLaTe1bCTBO
B npodeccMoHanbHylo AeATenbHOCTb  pegakuun CMMU, HesaKoHHoe
NPUOCTaHOBNEHME U (M/IM) NpeKpaleHne eé AeATeNbHOCTU COBepLUeHHOoe
SIMLOM MAW JOMKHOCTHBIMM NIMLAMM FOCYAAPCTBEHHBIX U 06LLEeCTBEHHbIX
OpraHoB AB/AETCA OCHOBaHWEM A1 NPUBJIEYEHUSA K OTBETCTBEHHOCTU (MYyHKT
3 ctaTbu 3 3aKoHa). 3aKpPennAlTCcA rapaHTUMM, CBA3aHHbIE C HE3aKOHHbIM
OTKa3om ot pacnpoctpaHeHua CMWU no noivtuyeckMm npuyYnHam u c
He3aKoHHO1 KoHducKaumeit npoaykuun CMU (NyHKTbI 3-4 cTaTby 16).

JKCMepT C YAOBAETBOPEHMEM OTMEeYaeT PAfd 3HAUMMbIX YAYULIEeHWI Mo UToram
pekomeHaaumi, npeacTaBeHHbIX B KOMMEHTAPMM K 3aKOHOMPOEKTY:

YTOYHAETCA, YTO NPU OCYLLECTBAEHUMN LLeH3Yypbl Tpe6oBaHME O COrNacoBaHnn
maTtepuanos uan nHbopmauumn npeabasnsetca He K CMU (Kak K popme
pacnpocTpaHeHMsa MaccoBoi MHbopPMauum), a K peaakumam CMU;

3aKOHOM He OrpaHWYMBAETCA CPOK AeincTBMA CBUAETENbCTBA O MOCTAaHOBKE
CMMW Ha yuéT. PaHee npeaycmaTpmBaioCh, YTO OHO AEMNCTBUTE/IbHO B Te4EeHUe
roga (nyHKT 10 cTaTbk 11 3aKOHOMNpPOEKTa);

MN3bATbI NONOKEHNA O NPUHYAUTENbHOM NpeKpaweHmn CMMU (NyHKT 6 cTaTbK
8 3aKoHOMpPOoEeKTa, cTaTbaA 14 3akoHa «O neyaTtu...»);
YyteHa  pekomeHgauma 06  YyTOYHEHUM  GOPMYIMPOBKM  MOHATUA
«MH$OpPMaLMOHHbIe areHTcTBa» (cTatbs 1 3akoHa);
OTMEHeHO NoJioXKeHMEe O nepepade 6ecnnaTHbIX KOHTPO/bHbIX U
06A3aTeNIbHbIX 3K3eMNAAPOB B OPraHbl rOCYAaApPCTBEHHOM BAacTU U

1. Cm. cTp. 8.
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ynpaBneHUA, KOTOPOE MOI/I0 UCMONAb30BaTbCA KaK MHCTPYMEHT KOHTPO/A
3a cogeprkaHnem CMMWM (ctatba 21 3akoHa «O neyaTu..», cTatba 16
3aKoHOMpPOEKTa);

CywiecTBeHHO Cy)KeHbl npegenbl TpebosaHuA o pacnpocTpaHeHun CMMU
06A3aTeNbHbIX 0pULMaANbHbBIX COO6LWEeHUN (CTaTbA 22 3aKOHa);

OTMeHEHO No/IoXKEHUE 0 NONYHEHUN pa3peLleHUs rocyAapCcTBEHHONO opraHa
Ana Toro, 4tobbl MMETb KOPPEeCnOHAEHTOB B 3apyberHbIX rocyaapcreax
(cTaTba 33 3akoHa «O neyaTu...» 1 NyHKT 3 cTaTbn 30 3aKOHOMpPOEKTa);

[JeTannsmpoBaHa06a3aHHOCTb rOCY4apPCTBEHHbIXOPraHOB O NPeAoCcTaBAEHUN
mHpopmauum 1) B OTBET Ha pacnpocTpaHeHue MHpopmauum B CMU, 2) B
OTBET Ha obpalueHune pegakumm CMMU 3a nHpopmaumelt (cTaTtba 23 3aKoHa);

YuyTeHa peKomeHZauus o TOM, 4YTO oOduUMaNbHas [OKYMeHTauums
NpPefoCTaBNAETCA KyPHaNUCTY 6e3Bo3me3gHO (cTaTbs 28 3aKoHa);

YcTaHOBNEH MCYepnbIBAOWMIA nepeyeHb 06A3aHHOCTEW KYPHA/INCTOB B
COOTBETCTBMM C pEKOMeHAaunel akcnepTa (cTaTba 29 3aKoHa);

3aKkoH He npepycmaTpmBaeT 0653aHHOCTM OCYLLECTBAATbL Nporpammy
peatenbHoctn CMMU, ytBep:Kpgaemyto yupegurtenem (ctatba 32 3akoHa «O
neyaTu...», cTatbs 29 3aKOHONpPOEKTa);

MepeyeHb OCHOBAHUA OCBO6OXKAEHUA OT OTBETCTBEHHOCTM AOMOJIHEH
nonoxeHnem o pacnpocTpaHeHun CMW ceefeHUI, cofeprKaluxca «8
0(hUYUAbHBIX B8bICMYNAEHUAX 20CY0apCMeeHHbIX OOAXHOCMHbLIX AUU»
(cTaTbs 34 3akoHa);

MoapepKuBaeTcs, YTo 3aKOH He OTHOCUT K 310ynoTpebneHmam csobopoit
CNoBa NpU3biBbl K COLMANbHOWU BpaXKAe, KaK 3TO MpeaycMaTpuBanocb B
nyHKTe 1 cTaTbn 6 3aKOHOMpPOEKTA.

BmecTe ¢ Tem 3aKOH He AWLWEH HELOCTAaTKOB, KOTOPblE peKomeHayeTca AopaboTaTb:

Ba)KHO 3aKpenuTb NPUOPUTET MEXKAYHAPOLHbLIX AOFOBOPOB NO OTHOLUEHUIO
K HauMOHaNbHOMY 3aKOHOAATE/NbCTBY B COOTBETCTBMM CO cTaTbén 10
KoHcTuTyumnm TagKMKUCTaHa;

MpeaycmotpeTb cBo6ogy ¢oOpm, B KOTOPbIX MOMET PacnpOCTPaHATLCA
NMHGOPMALMSA, BbIPAXKATLCA MHEHUA M yberKaeHMA (NYHKT 2 cTaTby 3 3aKoHa);

MoHATUE LEeH3ypbl BaXHO PaCWIMPUTb, BK/AOYMB B HEro 3anpetT Ha
OCYLLLeCTB/IEHWE HE TONbKO NpesBapuTeNbHOMN, HO U NoCAeAyIoLW el LLeH3ypPbl
M 3alMTUB OT LEH3YpHbIX TpeboBaHMI NO6bIX CYy6BHEKTOB MaccoBo-
MHGOPMALMOHHON AeATEeNbHOCTU. PeKOMeHAYyeTcA TaKKe NpeaycMoTpeTb
3anpeT Ha co3gaHue U (UHaHCUpPOBaHME OpPraHW3auui, yupeRaeHui,
opraHoB AM60 [OMKHOCTEN, B 3agauvM MW OYHKUMKM KOTOPbIX BXOAUT
OCYLLLeCTB/IEHME LieH3YPbl MacCcoBOM MHOPMALMK;

3anpeTbl Ha MoHononusauuio CMM (nyHKT 5 cTaTbm 3 3aKoHa) M Ha
npecnepoBaHue 3a KPUTUKY (MYHKT4 cTaTbM 3 3aKOHa) NO-NPEXKHEMY OCTatoTCA
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OEKNapaTUBHbIMU. BaxHO cHOpMMPOBATL MEXaHU3MbI, TapaHTUPYIOLLNE UX
peanv3aumio Ha NPaKTUKE;

Hopma o rocypapcrBeHHoi nopgepxke CMM (ctatba 5 3akoHa) HocuT
XapakTep Ageknapauuun. OgHaKo e€ onacHOCTb COCTOWT B TOM, YTO OHa MOXKET
CTaTb WMHCTPYMEHTOM noagepkm CMMW, nosibHbIX K rocy4apcTBEHHOWM
BA1aCTW. B 3TOM CBA3M Mbl peKOMEHAYEM CO34aTb MeXaHU3M, rapaHTMPYOLWNIA
paBHble YC/A0BMA MOJYyYEHUA TOCYAaPCTBEHHON MOAAEPMKKM KaKk Aans
NOANbHBIX, TaK WU ANA OMNMNO3MUMOHHO HAcTpoeHHbix CMMW, BKalouvatowmii
npo3payHble, OTKPbITbIe U NAOPANUCTUYHDBIE MPUHLUMDbI M TAPAHTUU;

PekomeHayeTca npesycMOTPETb BO3MOMKHOCTb Ana WHTepHeT-pecypcos
byHKUMOHMpoBaTL B KadectBe CMW uckaoumMTenbHo B A06poBOAbHOM
nopagKe, 4Tobbl PeAaKUUM U KYPHANUCTbI HOBLIX MeAna MOIIM N0/b30BaTbLCA
PaBHbIMK C XKYPHANUCTAMM W PedakuMaMM TpaauuMoHHbix CMU npasamu
(B yacTHOCTK, Ha ZOCTYN K MHOOPMaLMK, HA aKKpPeauTaumio, v T.4.) U HecTu
paBHble C HUMK 0653aHHOCTHK;

BaXHO 3ameHWUTb Npeanaraemyto HoBbiM 3aKOHOM OHOPOKpPATUYECKYD WM
Henpo3payHy ABYXCTyNneH4YaTylo npoueaypy perucrpauun n ydéta CMU
(ctatbn 10-12 3akoHa) Ha NpPO3pauyHylO, OTKPbITYIO M MNIOPATTUCTUYHYIO
YBEAOMUTE/IbHYIO Mpoueaypy, NPUMMEHMMYIO TOJIbKO K nevyatHbim CMU
M OCYLLEeCTBNIAEMYI HEe3aBUCMMbIM OpraHom. Ba)KHO MMHMMM3MpPOBaATb
TpeboBaHUs, npeabaBnsembie npu co3gaHum CMW. PekomeHayeTcA
OTMEHUTb 06A3aHHOCTb permcTpaumm CMU B KauecTBe HOpPUAUYECKUX UL,
(ctatbs 10), TaK Kak OHa HMBENMPYET BCE rapaHTUWM OTHOCUTEIbHO CBOGOADI
neyaTtu M npasa Ha yupexgeHne CMU rpaxkgaHamu TagKMKUCTaHa;

BaxHo ocBoboauTb BewatenbHble CMMWM OT npoxoxaeHus npouenyp
perncTpaumMm u yuyéta, TaK Kak K HMM npumeHaeTca TpeboBaHve o
NIMLEH3MPOBAHUN;

PekomeHayetca cdopmumpoBaTb YETKUIA UM ONEPATUBHLIN  MEXaHM3M
06)kanoBaHMA OTKA30B B perncTpaumm Hosbix CMU;

CyLLLecTBEHHO pPaclMpUTb NepeyYeHb C/Iy4aeB PacnpocTpaHeHUs MaccoBOM
nHdpopmaumm 6e3 NOCTaHOBKM Ha YYET (cTaTbM 12 3aKoHa);

YcTpaHutb  nosnoxkeHne o navkeugaumum CMU  «B  COOTBETCTBUM C
3aKoHopaTenbcTBom Pecnyb6auku TagKukuctan» (NyHKT 4 ctatbm 10 3aKoHa).
OHO HUBeAUpyeT 3HA4YEeHUE OTMEHbI HOpM O npeKkpaweHumn CMU n cosgaér
HOBYIO OMACHOCTb Ana Anksmnaaumm CMU B NnpuHyaUTEeNbHOM NOPALKE;

PekomeHagyeTca He orpaHuMumMBaTb NpaBo Ha yupexaeHune CMMWU. 3akoH
[ONONHAET CyLLEeCTBOBABLUME paHee OrpaHUYeHna Ha yupexaeHme CMU ana
WMHOCTPaHHbIX PU3MYECKUX 1L, U nL, 6e3 rpaxkaaHcTea (cTatbs 8 3akoHa «O
neyaTn») 3anpeTom Ha yupexkaeHne CMU ans MHOCTPaHHbIX IOPUANYECKUX
ML, 3 TaK¥Ke IoPUANYECKMX /UL, YCTAaBHOM KanuTan KOTOPbIX COCTOWUT U3
6onee 25 NPoLUEHTOB MHOCTPAHHbIX MHBECTULMI (NYHKT 2 cTaTbM 7 3aKoHa);
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Ba)HO OTMEHWUTb OrpaHWYeHue, Mo KOTOPOMY MHGPOPMALUOHHbLIMU
areHTCTBAMM  MOTyT  MNPM3HABaTbCA  TOMbKO  lOpUAMYECcKMe  nua,
3apEerucTpMpoBaHHble B MOPAAKE, YCTAHOBJAEHHOM 3aKOHOLATENbCTBOM
TapsKuKUcTaHa (cTatbs 1 3akoHa);

MpeaycmoTpeTb MexaHM3M, TFAPaHTUPYIOWMA pPeanm3aumnio  NpUHLUNA
npodeccMoHanbHOW He3aBUCMMOCTU pegakuum CMMW. Pap  HoBbIxX
NOJIOXKEHUI 3aKOHa CO343A0T UHCTPYMEHTLI 417 YPE3MEPHOro KOHTPOAA 3a
€€ [eATeNbHOCTbIO HE TO/IbKO CO CTOPOHbI yuypeamuTens, HO U CO CTOPOHbI
rocyfapCcTBEHHbIX OpraHoB. Ba)HO MaKCMManbHO Cy3UTb MNOJIHOMOYMA
n obasaHHOCTM yupeautena (NyHKT 1 ctaTbu 9 3akoHa) ¢ Tem, 4yTobbl He
L0MYyCTUTb BO3MOKHOCTb €ro BMELIaTeNnbCTBa B PEAAKLMOHHYIO MOJUTUKY.
PekomeHayetcAa oOTMeHUTb TpeboBaHMA K ydypeauTento onpepenstb
nporpammy M OCHOBHble HanpasneHua aeatenbHoctu CMMW, cospasatb
pepaKkuuio 1 NpepocTaBAAaTb PanopT 06 WM3MEHEHWUAX B AeATE/IbHOCTU
CMW B rocysapcTBeHHble OpraHbl, a TaKXe He 6lpoKpaTU3NPOBaTL
BHYTPUPEAAKUNOHHYIO AeATeNbHOCTb TPeboBaHMAMM MMETb [AOKYMEHTbI
pas3Horo poaa;

K corkaneHuto, HOBbIM 3aKOH OTMeEHAET pAf Ba*KHEULWWX MNONOXKEHUN
3akoHa «O neyaTu...», KOTopble HBbINW HanpaBAEHbl Ha 3aLLUTY NPUHLUMNOB
pefaKUMOHHON He3aBUCMMOCTM W CaMOCTOATENIbHOCTU. BaXHO BHOBb
npeaycMoTpeTb BO3MOXHOCTb BbIGOpa IaBHOrO peAaKToPa »KyPHANINCTCKUM
KOJINEKTUBOM, KaK 3TO HblN0 YCTaHOB/EHO B cTaTbe 16 3aKoHa «O neyatu...».
BaKHO ycunuTb posib ycTaBa peAaKkLuUM Kak rapaHTa eé npodeccrmoHanbHom
HEe3aBUCMMOCTU M 3aKpPenuTb NONOMKEHWE O AEMOKpPaTUUECKOWU npoueaype
€ro NPUHATUSA U BHECEHMWA B HEFO M3MEHEHWM, KaK 3To Bbl10 NpeaycMOTpeHo
B cTaTbe 15 3akoHa «O nevyatu...»;

Mo-npexxHeMy peKomeHAayeTcA NPeayCMOTPETb MEXaHU3M, rapaHTUPYIOLWUIA
co3faHue npeacTaBUTENbCTB MHOCTPaHHbiXx CMU U meXayHapoaHbixX
MHPOPMALMOHHDBIX areHTCTB (NMYHKT 2 cTaTbk 32);

PekomeHayeTcss  paspabotaTb YETKMA M MPO3PaYHbI  MEXaHWU3M
OMepaTMBHOIO NMOJIYYEHUA XYPHAIUCTaMM UHOPMaLMKU O AEATE/IbHOCTU
rocyAapCcTBeHHbIX OPraHoB, A0/MKHOCTHbIX JIUL, U UHbIX OPraHM3aLuii (CTaTbu
23-24 3akoHa). C 3Tol Lenbio BaKHO PacluMpuUTb 06bem Npas XKypHaAUCTOB,
a TaK¥Ke nNpeaycmoTpeTb, YTobbl MpaBa M rapaHTUK, CBA3AHHbIE C AOCTYNOM K
MHbOopMaLmn, pacnpocTpaHaance He Ha CMMU, a Ha }KypHanucros. TpeboBaHuA
O MNpeabAB/AEHUM KYPHA/IMCTCKOTO CBUAETENbCTBA U 0bopmaeHUU
YKYPHANIUCTCKOW 3aABKU Ba)KHO OTMeHMUTb. BaXHO npegycmoTpeTb npaBo
KYPHANUCTOB Ha pacnpocTpaHeHne WHPopmaLMu, MONYYEHHON MYTEM
CKPbITOW 3anu1cHm, C Y4ETOM KpUTepuUA O6LLECTBEHHOTO MHTepeca M rapaHTui
HEMNpPUKOCHOBEHHOCTN YaCTHOM YKU3HW;

PekomeHayeT