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PREFACE

By Didier Burkhalter

It is a distinct pleasure to present the 2014 Yearbook of the OSCE Representative on
Freedom of the Media.

Freedom of the media is a prerequisite for genuine democracy. Switzerland is con-
vinced of this, which is why it is a strong advocate of Representative Dunja Mijatovic’s
work in the OSCE region. Free and robust media are crucial for open societies and
democratic development.

Switzerland wholeheartedly supports the wide-ranging efforts of the Representative
on Freedom of the Media to assist the work of both offline and online journalists. New
media and internet journalists clearly deserve the same protection as those of the
traditional media. There should be no difference in people’s rights and fundamental
freedoms online and offline. The same rules and principles based on the rule of law
must be applied.

The safety of journalists, particularly in cases where they are likely to experience physi-
cal violence, threats and harassment was a great concern of the 2014 Swiss Chairman-
ship. The Representative has worked tirelessly to bring the issue of violence to the
forefront of government and public attention. Switzerland has long been engaged in
efforts to get governments in the OSCE region to commit to ensuring an environment
where free speech and its agents — in particular journalists — are effectively protected.

The OSCE devoted a great deal of attention to the Ukraine crisis in 2014. The Repre-
sentative’s steadfast commitment to promoting freedom of the media made a real
difference; press releases, communiqués and projects exposed and spoke out against
violations of media freedom and free speech. The Representative’s work with journal-
ists’ union representatives from both Russia and Ukraine on issues of common inter-
est was an important element of the OSCE’s efforts to promote dialogue and mutual
understanding in this conflict.

This Yearbook chronicles the activities of the Representative and the office throughout
the year. It is a valuable contribution to the public’s understanding of the role of the
office in the protection and development of free media and free expression —and an
important resource for those who want to keep up with the current issues.

| want to thank the Representative for her excellent cooperation during the Swiss
Chairmanship. Ms Mijatovi¢ and her office can count on our further support to main-
tain their independence, their mandate and activities.

Didier Burkhalter is the head of the Federal Department of Foreign Affairs (FDFA)
and was the OSCE Chairperson-in-Office in 2014.




Foreword



FOREWORD
By Dunja Mijatovic

This publication is a detailed account of the activities taken in 2014 to carry out the
Mandate given to the Representative when the Office was established in 1997. This in-
cludes the requirement to monitor media developments and assist OSCE participating
States to fulfill their commitments on free media and free expression while working in
close co-operation with the Chairman-in-Office.

| would like to emphasize my gratitude to the Swiss Chairmanship for its support
throughout the year. | continued working with participating States across the OSCE
region to ensure favorable conditions for independent and pluralistic media. Although
this year was filled with new challenges due to the conflict in and around Ukraine, | am
pleased that my Office was able to fulfill its mission by providing participating States
with detailed information on the threats to media freedom attendant to the conflict.

My Office had to report disappointing facts concerning the media landscape in the con-
flict area: Seven media members killed; at least 170 journalists attacked and injured;
approximately 30 editorial offices and television stations vandalized. | recognized how
critical the situation was for journalists and | visited Kyiv, Odesa, Kharkiv and Simfero-
pol to work closely with Ukrainian journalists and officials to gather first-hand informa-
tion about the situation and coordinate future activities.

During the year | devoted significant time and effort in order to improve co-operation
and dialogue between Russian and Ukrainian journalists. My Office organized a series
of roundtables attended by senior representatives of the Russian Union of Journalists,
the Independent Media Trade Union of Ukraine and the National Union of Journal-
ists of Ukraine, where participants engaged in frank discussions on ways to improve
the situation with journalists’ safety and maintain professional standards during the
conflict period.

My Office’s work concerning Internet and New Age issues continued in 2014 and in-
cluded new projects. A critical analysis of Web-based journalism (or “Open Journal-
ism”) was another important objective as my Office sought to explore the growing
phenomenon of participatory journalism.

My Office also continued its annual regional media conferences, meeting again with
international experts, local journalists and government officials in Tbilisi for the 11th
South Caucasus conference to discuss challenges and opportunities for public service
broadcasters in the Digital Age and meeting in Bishkek for the Central Asia conference
with participants from five Central Asian states and Mongolia.

Much work remains to be done in the area of pre-eminent importance for free media:
journalists’ safety. Physical violence, threats and harassment and the jailing of journal-
ists simply for holding dissenting opinions remains a sad reality across the OSCE region.
Once again | encourage participating States to end the indefensible practice of putting
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FOREWORD
people in prison for what they say and write.

Promoting and protecting free media and free expression is a matter of paramount
importance for my Office and we will continue our work to help participating States
comply with OSCE commitments in this area.

| hope this Yearbook will be of interest to media professionals, scholars and the public
at large.

Dunja Mijatovic is the Representative on Freedom of the Media for
the Organization for Security and Co-operation in Europe.
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MANDATE

Decision No. 193: Mandate of the OSCE Representative on Freedom of
the Media

PC.DEC No. 193

Organization for Security and Co-operation in Europe
5 November 1997

137* Plenary Meeting

PCJournal No. 137, Agenda item 1

1. The participating States reaffirm the principles and commitments they have ad-
hered to in the field of free media. They recall in particular that freedom of ex-
pression is a fundamental and internationally recognized human right and a basic
component of a democratic society and that free, independent and pluralistic me-
dia are essential to a free and open society and accountable systems of govern-
ment. Bearing in mind the principles and commitments they have subscribed to
within the OSCE, and fully committed to the implementation of paragraph 11 of
the Lisbon Summit Declaration, the participating States decide to establish, un-
der the aegis of the permanent Council, an OSCE Representative on Freedom of
the Media. The objective is to strengthen the implementation of relevant OSCE
principles and commitments as well as to improve the effectiveness of concerted
action by the participating States based on their common values. The participat-
ing States confirm that they will co-operate fully with the OSCE Representative on
Freedom of the Media. He or she will assist the participating States, in a spirit of
co-operation, in their continuing commitment to the furthering of free, indepen-
dent and pluralistic media.

2. Based on OSCE principles and commitments, the OSCE Representative on Freedom
of the Media will observe relevant media developments in all participating States
and will, on this basis, and in close co-ordination with the Chairman-in-Office,
advocate and promote full compliance with OSCE principles and commitments
regarding freedom of expression and free media. In this respect he or she will as-
sume an early-warning function. He or she will address serious problems caused
by, inter alia, obstruction of media activities and unfavourable working conditions
for journalists. He or she will closely co-operate with the participating States, the
Permanent Council, the Office for Democratic Institutions and Human Rights (ODI-
HR), the High Commissioner on National Minorities and, where appropriate, other
OSCE bodies, as well as with national and international media associations.

3. The OSCE Representative on Freedom of the Media will concentrate, as outlined in
this paragraph, on rapid response to serious non-compliance with OSCE principles
and commitments by participating States in respect of freedom of expression and
free media. In the case of an allegation of serious non-compliance therewith, the
OSCE Representative on Freedom of the Media will seek direct contacts, in an ap-



MANDATE

propriate manner, with the participating State and with other parties concerned,
assess the facts, assist the participating State, and contribute to the resolution of
the issue. He or she will keep the Chairman-in-Office informed about his or her
activities and report to the Permanent Council on their results, and on his or her
observations and recommendations.

The OSCE Representative on Freedom of the Media does not exercise a juridical
function, nor can his or her involvement in any way prejudge national or inter-
national legal proceedings concerning alleged human rights violations. Equally,
national or international proceedings concerning alleged human rights violations
will not necessarily preclude the performance of his or her tasks as outlined in this
mandate.

The OSCE Representative on Freedom of the Media may collect and receive infor-
mation on the situation of the media from all bona fide sources. He or she will in
particular draw on information and assessments provided by the ODIHR. The OSCE
Representative on Freedom of the Media will support the ODIHR in assessing con-
ditions for the functioning of free, independent and pluralistic media before, dur-
ing and after elections.

The OSCE Representative on Freedom of the Media may at all times collect and
receive from participating States and other interested parties (e.g. from organi-
zations or institutions, from media and their representatives, and from relevant
NGOs) requests, suggestions and comments related to strengthening and further
developing compliance with relevant OSCE principles and commitments, including
alleged serious instances of intolerance by participating States which utilize media
in violation of the principles referred to in the Budapest Document, Chapter VIII,
paragraph 25, and in the Decisions of the Rome Council Meeting, Chapter X. He or
she may forward requests, suggestions and comments to the Permanent Council,
recommending further action where appropriate.

The OSCE Representative on Freedom of the Media will also routinely consult with
the Chairman-in-Office and report on a regular basis to the Permanent Council.
He or she may be invited to the Permanent Council to present reports, within this
mandate, on specific matters related to freedom of expression and free, indepen-
dent and pluralistic media. He or she will report annually to the Implementation
Meeting on Human Dimension Issues or to the OSCE Review Meeting on the status
of the implementation of OSCE principles and commitments in respect of freedom
of expression and free media in OSCE participating States.

The OSCE Representative on Freedom of the Media will not communicate with
and will not acknowledge communications from any person or organization which
practises or publicly condones terrorism or violence.
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9.

10.

11.

12.

13.

14.

The OSCE Representative on Freedom of the Media will be an eminent interna-
tional personality with long-standing relevant experience from whom an impartial
performance of the function would be expected. In the performance of his or her
duty the OSCE Representative on Freedom of the Media will be guided by his or
her independent and objective assessment regarding the specific paragraphs com-
posing this mandate.

The OSCE Representative on Freedom of the Media will consider serious cases
arising in the context of this mandate and occurring in the participating State of
which he or she is a national or resident if all the parties directly involved agree,
including the participating State concerned. In the absence of such agreement,
the matter will be referred to the Chairman- in-Office, who may appoint a Special
Representative to address this particular case.

The OSCE Representative on Freedom of the Media will co-operate, on the basis
of regular contacts, with relevant international organizations, including the United
Nations and its specialized agencies and the Council of Europe, with a view to en-
hancing co-ordination and avoiding duplication.

The OSCE Representative on Freedom of the Media will be appointed in accor-
dance with OSCE procedures by the Ministerial Council upon the recommendation
of the Chairman-in-Office after consultation with the participating States. He or
she will serve for a period of three years which may be extended under the same
procedure for one further term of three years.

The OSCE Representative on Freedom of the Media will be established and staffed
in accordance with this mandate and with OSCE Staff Regulations. The OSCE Rep-
resentative on Freedom of the Media, and his or her Office, will be funded by the
participating States through the OSCE budget according to OSCE financial regu-
lations. Details will be worked out by the informal Financial Committee and ap-
proved by the Permanent Council.

The Office of the OSCE Representative on Freedom of the Media will be located
in Vienna. Interpretative statement under paragraph 79 (Chapter 6) of the Final
Recommendations of the Helsinki Consultations.



MANDATE

PC.DEC/193
5 November 1997
Annex

By the delegation of France:

“The following Member States of the Council of Europe reaffirm their commitment to
the provisions relating to freedom of expression, including the freedom of the media,
in the European Convention on Human Rights, to which they are all contracting parties.
In their view, the OSCE Representative on Freedom of the Media should also be guided
by these provisions in the fulfilment of his/her mandate.”

Our countries invite all other parties to the European Convention on Human Rights to
subscribe to this statement.

Albania Latvia
Germany Liechtenstein
Austria Lithuania
Belgium Luxembourg
Bulgaria Malta

Cyprus Moldova
Denmark Norway

Spain Netherlands
Estonia Poland

Finland Portugal
France Romania
United Kingdom Slovak Republic
Greece Slovenia
Hungary Sweden
Ireland Czech Republic
Italy Turkey
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DECLARATIONS AND RECOMMENDATIONS

JOINT DECLARATION ON UNIVERSALITY AND THE RIGHT TO FREEDOM
OF EXPRESSION

The United Nations (UN) Special Rapporteur on Freedom of Opinion and Expression,
the Organization for Security and Co-operation in Europe (OSCE) Representative on
Freedom of the Media, the Organization of American States (OAS) Special Rappor-
teur on Freedom of Expression and the African Commission on Human and Peoples’
Rights (ACHPR) Special Rapporteur on Freedom of Expression and Access to Informa-
tion,

Having discussed these issues together with the assistance of ARTICLE 19, Global Cam-
paign for Free Expression and the Centre for Law and Democracy;

Recalling and reaffirming our Joint Declarations of 26 November 1999, 30 November
2000, 20 November 2001, 10 December 2002, 18 December 2003, 6 December 2004,
21 December 2005, 19 December 2006, 12 December 2007, 10 December 2008, 15
May 2009, 3 February 2010, 1 June 2011, 25 June 2012 and 4 May 2013;

Stressing, once again, the fundamental role of freedom of expression both in its own
right and as an essential tool for the defence of all other rights, as a core element of
democracy and as indispensable for advancing development goals;

Recognising the universal nature of freedom of expression, which is reflected in its
inclusion in international and regional general human rights treaties and standards, as
well as in national constitutions, in the ubiquitous adoption by States of democracy,
which rests on freedom of expression, as a system of government, and in the recogni-
tion of freedom of expression as a core human value in all major cultural, philosophical
and religious traditions around the world;

Mindful of the fact that, in the context of freedom of expression, universality implies
both an obligation on States to refrain from unduly restricting this right and a positive
obligation on States to ensure that all individuals and groups in society can enjoy and
exercise this right without discrimination in terms both of seeking and receiving infor-
mation and of imparting information and ideas;

Cognisant of the fact that, when freedom of expression comes under attack, it is often
an early warning that all human rights are at risk and of a deteriorating security situ-
ation;

Recalling that freedom of expression is essential as an underpinning of sustainable de-
velopment and for ensuring effective, transparent, accountable and democratic public
institutions;

11
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Concerned about the frequent attempts to justify violations of freedom of expression,
often for purely political ends, by reference to culturally specific, traditional or com-
munity values, moral or religious beliefs, or claimed threats to national security or
public order;

Gravely concerned about the fact that minorities and other groups which have suffered
from historical discrimination are prevented from enjoying fully their right to freedom
of expression with the result that they continue to be marginalised from the political,
economic, cultural and social spheres;

Noting that freedom of expression, in concert with the right to protection from dis-
crimination, which is a non-derogable human right, protects the rights of all individuals
and groups in society to express viewpoints which differ, however strongly, from those
of the majority, as long as these do not violate legitimate restrictions on free speech,
for example those relating to incitement to hatred;

Emphasising that it is inherent in the overriding nature and importance of human
rights that they require the modification or elimination of laws, regulations, customs
and practices which lead to discrimination or other forms of human rights abuses, and
noting that this is reflected in many leading human rights statements, including the
1993 Vienna Declaration and Programme of Action and the Convention on the Elimina-
tion of All Forms of Discrimination against Women and the Convention on the Rights of
Persons with Disabilities;

Aware of the important positive role that open debate about different cultures, values,
traditions, beliefs and practices can have in promoting understanding and peace, and
in combating hatred, discrimination and violence;

Adopt, in Paris, on 6 May 2014, the following Joint Declaration on Universality and the
Right to Freedom of Expression:

1. Recommendations for States

a. States should take positive steps to ensure that all individuals and groups in society
can realise their right to freedom of expression without discrimination. The specific
steps that may be necessary will vary from State to State but the following measures
should be considered:

i. Strengthening obligations on public broadcasters to serve the information and
expressive needs of different individuals and groups in society, as well as to pro-
mote understanding and tolerance in society.

ii. Creating an enabling legal framework for community media, including so it can
serve the information and expressive needs of different individuals and groups.

12
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iii. Providing support, whether of a financial or regulatory nature, for media out-
lets or media content, for example in certain formats or languages, that serve the
information and voice needs of different individuals and groups.

iv. Generally putting in place a legal and regulatory framework that promotes
the rights of different individuals and groups to access and use media and digital
technologies to disseminate their own content as well as to receive relevant con-
tent produced by others.

b. States should take concrete and effective steps to modify or eliminate harmful ste-
reotypes, prejudices and practices, including traditional or customary values or prac-
tices, which undermine the ability of all individuals and groups in society to enjoy the
right to freedom of expression.

c. States should not impose restrictions on freedom of expression unless they meet the
minimum test for such restrictions under international law, including that they meet
the standards of legality (provided by law), serve one of the legitimate aims recognised
in the International Covenant on Civil and Political Rights (ICCPR), and are necessary
and proportionate.

d. States have some limited flexibility under international law in deciding whether or
not, and if so how, to restrict freedom of expression to protect legitimate aims while
respecting the standards set out above, including to reflect their own traditions, cul-
ture and values. International law also recognises that different approaches towards
restrictions on freedom of expression may be justified by the very different factual situ-
ations States may face. Neither of these variations in any way undermines the principle
of universality of freedom of expression and restrictions on freedom of expression
should

e. There is a core of freedom of expression in relation to which States have either no
power or extremely limited power to adapt restrictions to take into account local tradi-
tions, culture and values, which particularly includes political speech, broadly defined,
given the centrality of such speech to democracy and respect for all human rights,
which also implies that public figures should accept a greater degree of scrutiny by
society.

f. Certain types of legal restrictions on freedom of expression can never be justified
by reference to local traditions, culture and values. Where they exist, such restrictions
should be repealed and anyone who has been sanctioned under them should be fully
absolved and be afforded adequate redress for the violation of their human rights.
These include:

i. Laws which protect religions against criticism or prohibit the expression of dis-
senting religious beliefs.

13
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ii. Laws which prohibit debate about issues of concern or interest to minorities
and other groups which have suffered from historical discrimination or prohibit
speech which is an element of the identity or personal dignity of these individu-
als and/or groups.

iii. Laws which provide for special protection against criticism for officials, institu-
tions, historical figures, or national or religious symbols.

g. States should give special attention, as needed given local circumstances, to com-
bating, including through programmes designed to counter them, historical discrimi-
nation, prejudices and/or biases which prevent the equal enjoyment of the right to
freedom of expression by certain groups.

h. The global reach and effectiveness of the Internet, as well as its relative power and
accessibility compared to other communication platforms, means that it plays a key
role in realising the universality of freedom of expression. In this context, the following

principles apply:

i. The right to freedom of expression, which applies regardless of frontiers, pro-
tects the Internet, as it does other forms of communication.

ii. Extreme caution should be taken in applying restrictions on freedom of expres-
sion to the Internet and other digital technologies, taking into account that such
actions in one jurisdiction may affect other jurisdictions.

iii. States should actively promote universal access to the Internet regardless
of political, social, economic or cultural differences, including by respecting the
principles of net neutrality and of the centrality of human rights to the develop-
ment of the Internet.

2. Recommendations for Other Actors

a. International, regional and national human rights bodies should monitor and take
steps to address restrictions on freedom of expression which are claimed to be justi-
fied by reference to specific traditions, practices, cultures and/or values, as well as
situations where certain groups suffer from systematic barriers in terms of their ability
in practical terms to exercise their right to freedom of expression.

b. The international community — including inter-governmental bodies and individual
States — should take steps to promote more dialogue and debate about these issues
with a view to promoting greater understanding about and collaboration to support
universal respect for freedom of expression.

c. The media should play a positive role in countering discrimination, stereotypes, prej-
udices and biases, including by highlighting their dangers, by adhering to the highest

14
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professional and ethical standards, by addressing issues of concern to minorities and
by giving members of minorities an opportunity to speak and to be heard.

Frank LaRue
UN Special Rapporteur on Freedom of Opinion and Expression

Dunja Mijatovi¢
OSCE Representative on Freedom of the Media

Catalina Botero Marino
OAS Special Rapporteur on Freedom of Expression

Faith Pansy Tlakula
ACHPR Special Rapporteur on Freedom of Expression and Access to Information
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11TH SOUTH CAUCASUS MEDIA CONFERENCE

Thilisi, Georgia

10-

11 November 2014

Public Service Broadcasting in the Digital Age

Recommendations

This document summarizes recommendations that were identified during the discus-
sion of more than 70 journalists, representatives of government, civil society and aca-
demia from Armenia, Azerbaijan and Georgia, along with international experts and
participants from Ukraine, Kyrgyzstan, Moldova and Kazakhstan at the 11th South
Caucasus Media Conference, organized by the Office of the OSCE Representative on
Freedom of the Media on 10-11 November 2014 in Thilisi, Georgia.

The conference focused on discussing values, content, financing, management, regula-
tion and governance of public service broadcasting in the context of new media tech-
nologies.

The conference participants agreed that:

16

¢ Public service broadcasters should serve citizens, not government or political
forces or commercial or other interests.

* Public service broadcasters’ activities should always be guided by principles of
accuracy, objectivity, balance, accountability and editorial independence.

¢ Public service broadcasters should do their best to be the most relevant and
trusted source of information across all media platforms.

e Public service broadcasters should distribute their programmes via all possible
means of communication and networks (satellite, Internet, cable and terrestrial) to
ensure wide outreach.

® Public service broadcasters should regard the convergence of all broadcasting
platforms into digital as a new opportunity to strengthen media pluralism.

e Governments should include provisions in legislation and regulations to facilitate
public service broadcasters’ digital switchover.

¢ The Internet and other platforms should not only provide access to traditional
programming of public service broadcasters, but also operate as new content ser-
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vices in their own right.

¢ The Internet and social media should be used by public service broadcasters to
get feedback and to engage in debates and dialogue with the audience.

¢ Public service broadcasters should aim to measure the needs and satisfaction of
their audience, paying attention to all parts of society.

e Public service broadcasters should give high importance to self-produced and lo-
cal content, as well as to the diversity of programmes for all social groups to reflect
the cultural, religious and language diversities of its audience.

¢ In multi-ethnic and multi-language countries, programmes should be produced
in several languages and public service broadcasters should have a multi-ethnic
employment policy.

e Special programmes for online distribution should be made to attract and in-
volve younger audience into the realm of public service broadcasting.

¢ The financing of public service broadcasters should be sufficient, guaranteed,
transparent and predictable in the medium term, and allow independence from
both political and commercial interests and pressure.

¢ In view of increased competition in the audiovisual media, public service broad-
casters should look into new technologies that would ensure wider public outreach.

¢ The process of appointing or election of members of public service broadcasters’
boards and regulatory bodies should be transparent and reflect a broad spectrum
of society.

e The integrity of editorial and operational decision making of public service
broadcasters should be properly protected.

¢ All public service broadcasters’ documents, policy papers, decisions and recom-
mendations should be available online for public oversight. A system of interaction
with the public should be in place. It should include an effective self-regulatory
mechanism, including an ombudsman or similar institution within the structure of
the broadcaster, which has the possibility to receive complaints, provide correc-
tions and suggestions, and seek redress in conflict situations.

17
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16TH CENTRAL ASIA MEDIA CONFERENCE

Bishkek, Kyrgyzstan
22-23 May 2014

Best practice sharing on public service broadcasting models

Recommendations

This document summarizes best practices and recommendations that were identified
during the discussion of more than 70 experts from Estonia, Germany, Japan, Kazakh-
stan, Kyrgyzstan, Latvia, Lithuania, Moldova, Mongolia, Tajikistan and Turkmenistan
gathering in Bishkek to share their experiences on various models of Public Service
Broadcasting (PSB).

The conference focused on various models of funding, management and ways to guar-
antee editorial independence, that programming fosters social cohesion and national
identity and discussed experiences of six OSCE participating States that have trans-
formed a state controlled broadcaster into public service broadcasters among them
also the model of the Public Broadcasting Corporation of Kyrgyzstan (OTRK) estab-
lished in 2010, as the first public service broadcaster in Central Asia.

The conference was organized in cooperation with the OSCE Centre in Bishkek, the
nongovernmental media network Internews and OTRK.

Session I: Funding models of Public Service Broadcasting:

The funding mechanism is an essential element for the proper functioning of a public
service broadcaster to secure political independence, maintain the quality, pluralism
and universality of programming, and support accountability and build trust with the
public.

The participants concluded that there is no universal solution to funding and models
vary widely.

However there are principles and lessons learned from experiences with this various
funding models.

Best practices and recommendations

A general feature is public funding from the state budget, the size of which varies: a
percentage of Gross Domestic Product, a percentage of a certain tax, , government
subsidies (Mongolia) or a fixed amount decreed on yearly bases in the State Budget

18
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Act approved by Parliament (Estonia). Whatever method, the funding should be tied
to a predictable mechanism in order to ensure independence.

A fixed method of funding is a prerequisite for sustainability and independence; a “not-
less-than-last-year” funding principle should be guaranteed.

A mix of funding sources can raise additional revenues where public funds are scarce
and state budgets low. It also can help to become more independent in countries where
political decisions over budgets are or can be used as means to secure influence.

Commercial advertising, however, was found to be a double-edged sword because it
could affect programming quality. It was noted that Lithuania recently transitioned to
full state funding, following the example of Estonia. This decision was preceded by an
extensive public debate on the impact of commercial advertising on content quality.
The revenues generated through advertisement were, as a consequence replaced, by
additional government subsidies.

While it was noted that many PSB funding models currently move away from the
subscription fee model and in many countries PSB is funded through a media tax or
through another similar instruments the introduction of a subscription fee in Mongolia
was mentioned as a positive example. The modest monthly fee is fixed at $0.40 in the
provinces and $0.56 in urban areas and is charged on electricity bills. Such a fee can
provide an incentive to best serve the public interest and produce audience-oriented
programmes in high quality. The model, however, often lacks both the support by the
authorities and the audience as the experience of Lithuania and Kyrgyzstan showed.
The Director General of the Kyrgyz broadcaster calculated that a yearly fee of only $10
per family would generate $11.5 million.

A subscription fee could replace advertising revenues.

State controlled media should be fully abandoned. In Kyrgyzstan that still maintains
a large number of state controlled media outlets participants noted that PSB showed
much better results and called it a waste of resources to continue to fund these media
additionally to the publicly owned. All public investments should be redirected into the
development of public broadcaster.

The members of the Supervisory Board should play an active role in seeking revenue.
Transparent, predictable funding mechanisms can help to avoid political pressure.
Session II: Best practices in administration and management of PSB

Lean, cost effective structures as well as internal accounting and oversight systems are
important so that public money is well spent. Administration and management struc-
tures and procedures of PSBs also have an effect on the quality, editorial independence
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and programming a broadcaster can offer. A special element in PSBs is the supervisory
board and its influence on the management of a PSB.

Participants discussed 1) what procedures can ensure that the public has a role in what
the PSB is offers, 2) how PSB models differ from state broadcasters and how can they
avoid repeating their mistakes of lack of authority, editorial independence, quality and
credibility of their programming; 3) how the legal framework, management and ad-
ministrative structures best contribute to output, creativity, innovation and meeting
the audience’s needs and 4) how the entity’s governance can ensure pluralism.

Participants concluded that the transition from a state broadcaster to PSB is a long-
term endeavour and can take years to complete.

Best Practices and recommendations

The reform and transformation process from a state broadcaster to a PSB must be set
out by law and should be accompanied by a structural reform that raises the effective-
ness of management; new rules and regulations may be needed; It might be needed to
reduce the number of staff;

An Advisory Board needs to be dedicated to the PSB and should not assume other
roles, such as regulating also commercial broadcasting (e.g. Latvia), because the mis-
sion and issues are different. The Advisory Board’s responsibility is similar to the board
of directors in a company, which is establishing general operating procedures and the
mission of the entity, while management should concern itself with the daily operation
of the entity.

The stability of management is the key to success of reforms. Rotation provisions for
Advisory Board members should keep the institutional memory intact.

An Advisory Board member involved in politics or nominated by a political party should
remain independent and professional while serving on the board.

An important function of the Advisory Board is to serve as a buffer between its director
and the political elites’ influence.

Transparency is imperative for public oversight; all documents, decisions and rec-
ommendations should be available online, especially those referring to the Advisory
Board.

Government and party nominated representatives in a PSB Advisory Board should not
have a predominant role and be balanced by a significant share of civil society repre-
sentatives.

The tasks for the PSB could be formulated through a “public remit” on content (obsh-
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estvennyi zakaz) in cooperation with a public council representing the whole spectrum
of society.

Internet platforms should be used to provide access to all PSB components and prod-
ucts.

Training journalists is worthy of investment in order to improve quality of programming
which, in turn, can legitimize and secure public support for (more) funding.

Public opinion research should be regularly conducted. Simple viewer ratings should
not be the only criteria; they should go hand in hand with indicators measuring public
trust.

The role of civil society and international organizations in monitoring compliance of
the government to transform the state broadcaster into the public broadcaster is very
important in order to minimize political interference with programming.

Session lll: Content and Programming issues: Editorial independence — programme
requirements and public input/audience interaction

PSBs can boost programme quality and ethical standards if they strengthen the bonds
with their audiences and the credibility they have as an independent, pluralistic, objec-
tive and trustworthy sources of information.

It is the task of a PSB to serve need for entertainment, education, art and culture of
its audience. In newly independent countries, PSBs can play an important role in the
nation-building process and the development of national identity, not by propagating
state ideologies but with reports and discussions on national events, developments
and politics that have meaning and affect the lives of viewers. Since a PSB is created,
controlled and funded for the public it also needs to closely interact with its audience.

The participants discussed how public input and audience interaction can be ensured
through feedback channels; how the basic needs of the population can be identified
and filled; what role New Media plays for PSB; what are the essential differences in pro-
gramme production and policy decisions among public, state and commercial broad-
casters.

Best Practices and recommendations

Achieving the trust of the audience should be a priority and is the most challenging task
for a PBS that was a state broadcaster. There must be a clear and unambiguous policy
showing that decisions are taken for the good of the society and in the public interest.

There is a need for constant monitoring of PSBs’ activities to meet expectations and
raise credibility.
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On blocking television channels (No. 1)

27 March 2014

Recently politicians, lawmakers and regulators in Ukraine have expressed concern
about the influence of Russian television on information security or other national
interests. These concerns are often followed by actions that effectively suspend or
ban all or some programmes produced in Russia. In a similar development, de facto
authorities in Crimea several weeks ago abruptly and brutally switched off almost all
Ukrainian television channels and replaced them with channels originating from the
Russian Federation.

While the OSCE Representative on Freedom of the Media has expressed her opinion
on specific incidents in the recent weeks, she would like to summarize her position
on the issue as a whole.

In the Helsinki Final Act, participating States agreed to be bound by and fulfil their
obligations as set forth in the international declarations and agreements in the area of
free expression, including international agreements on human rights.

According to Article 19 of the International Covenant on Civil and Political Rights (IC-
CPR), “everyone shall have the right to freedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds, regardless of
frontiers, either orally, in writing or in print, in the form of art, or through any other
media of his choice.”

However, the ICCPR also notes that this right carries special duties and responsibilities.
It, therefore, may be subject to certain restrictions, but these shall only be ones that
are clearly spelled out in national law and applied only when they are necessary to
protect other fundamental values and rights.

If such restrictions are adopted by lawful institutions, such as legislatures, in accor-
dance with the rule of law, and if the restrictions pursue a legitimate aim, and are nec-
essary and proportional in scope, then they can indeed be recognized as appropriate.

An independent court system presents an appropriate venue to debate the restrictions
to the right guaranteed by Article 19. A national court decision about the legality of
such restrictions can be appealed and, in the case of many participating States, even
challenged in the European Court of Human Rights as a violation of freedom of expres-
sion.

These are procedures that should be accepted and respected all across the region.

Arbitrary attempts to restrict media pluralism must be opposed. Media freedom is
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dependent on a healthy and vibrant and competitive media landscape which includes
voices that provide a variety of news and views in different languages coming from
different countries. At all times, and especially in difficult times, blocking is not the
answer; more debate is.

At the same time | see a danger to media pluralism in the very existence of state-owned
and state-controlled media as they can be easily used to promulgate state propaganda
— the evil all international media-freedom agreements aspire against. Therefore, | use
these opportunities to call for the transformation of state media into public service
broadcasters and private media across the OSCE region.

I call on all participating States to stop the information war, stop the manipulation with
media and to ensure journalists’ safety.

History has taught us more than once that limits on media freedom for the sake of po-
litical expediency leads to censorship and, when begun, censorship never stops.

As the OSCE Representative on Freedom of the Media | call on participating States to
refrain from blocking media to avoid arbitrary and politically motivated actions which
could impede the expression of alternative positions.

At the same time | recall the need to strengthen and further develop compliance with
relevant OSCE principles and commitments, including alleged serious instances of in-
tolerance by participating States which utilize media in violation of the principles re-
ferred to in the Budapest Document, Chapter VIII, paragraph 25, and in the Decisions
of the Rome Council Meeting, Chapter X[1].

Dunja Mijatovi¢
OSCE Representative on Freedom of the Media
Vienna

[1] Decision No 193 of the Permanent Council. 5 November 1997. Establishment of

the Office of the OSCE Representative on Freedom of the Media, Mandate of the OSCE
Representative on Freedom of the Media.
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On denial of entry of journalists from one OSCE
participating State to another (No. 2)

3 April 2014

Over recent years the OSCE Representative on Freedom of the Media has reacted on
a number of occasions when an OSCE participating States denied entry to journalists
from other countries. Following recent instances where journalists from Russia were
denied entry into Ukraine, as well as reports of de facto authorities in Crimea denying
entry to a number of journalists crossing the border of the peninsula, the Representa-
tive would like to restate her position on this issue.

In the Helsinki Final Act, participating States agreed to improve the conditions under
which journalists from one participating State practice their profession in other partici-
pating States. They, inter alia, committed to “ease, on a basis of reciprocity, procedures
for arranging travel by journalists of the participating States in the country where they
are exercising their profession, and to provide progressively greater opportunities for
such travel, subject to the observance of regulations relating to the existence of areas
closed for security reasons.” The participating States also affirmed that “the legitimate
pursuit of their professional activity will neither render journalists liable to expulsion
nor otherwise penalize them.”

Unfortunately, based on numerous examples, too many participating States are not
honoring these words.

While respecting the sovereign right of participating States to control their borders, |
have serious concerns about undue limitations on such travel which affects the free
flow of information and free media.

Particularly worrying is the current situation related to the crisis in Ukraine. On several
occasions | have addressed Ukrainian authorities and | also called on those responsible
in Crimea to stop this unacceptable practice. Once again | call on all those responsible
to consider their relevant policies and instructions and to stop using media and jour-
nalists for advancing their political agendas. They, instead, should facilitate the work
of journalists from other countries and abstain from creating administrative obstacles
to the entry.

The media plays a vital role during the times of crisis and it can also play a positive
role by obtaining information, improving the understanding of the situation between
nations and preventing further escalation of tensions. By arbitrary denying entry to
journalists, governments are obstructing free media and the exchange of information.

| encourage participating States to fulfil their OSCE commitments and refrain from any
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steps to restrict the free flow of information. In addition, journalists negatively affected
by denials of entry should be given the opportunity to appeal.

Dunja Mijatovic

OSCE Representative on Freedom of the Media
Vienna
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On propaganda in times of conflict (No. 3)

15 April 2014

As the current crisis in and around Ukraine demonstrates, propaganda and deterio-
ration of media freedom often go together to fuel a conflict, and once it starts they
contribute to its escalation.

The need to stop propaganda is frequently being used as a reason for blocking and
jamming television and radio signals or imposing other restrictions to freedom of
expression and freedom of the media. Taking into consideration the broadness and
vagueness of the term propaganda, and its direct link to political speech, its blank
prohibition would violate international standards for the protection of free expression
and free media.

To address these dangerous practices, the Representative issues this communiqué
with the following recommendations to OSCE participating States:

e Stop manipulating media; stop information and psychological wars.
¢ Ensure media plurality and free media as an antidote to propaganda.

¢ Refrain from introducing new restrictions; existing laws can deal with extreme
propaganda.

¢ Invest in media literacy for citizens to make informed choices.
e Reform state media into genuine public service broadcasting.

Freedom of expression, particularly of political speech, is a vital right in a democracy
and implies the existence of a plural and diverse range of voices. Shocking, disturbing
and offensive content should be combated with counter arguments and debate. The
best and most effective mechanism to neutralize the impact of propaganda is the exis-
tence of an open, diverse and dynamic media environment. Propaganda is dangerous
when it dominates the public sphere and prevents individuals from freely forming their
opinion, thus distorting pluralism and the open exchange of ideas. No matter how loud
certain outrageous voices are, they will not prevail in a competitive and vibrant circula-
tion of ideas. Rather than engaging in censorship, States should protect and promote
free and equal access to the marketplace of ideas regardless of format and technology.

No one should be restricted from expressing a certain view. Instead States should en-
sure that different views have an equal chance to be presented. If propaganda amounts
to incitement to hatred and violence, proper and proportionate measures may be ap-
plied using existing international and national human rights instruments. According
to the OSCE commitments, in particular, the Copenhagen (1990) and Moscow (1991)
Documents, only those restrictions that pursue a legitimate aim and are clearly defined

27




COMMUNIQUES
by law are acceptable.

There are specific tools that already exist in the area of media regulation for dealing
with biased and misleading information. These include rules on balance and accura-
cy in broadcasting; independence of media regulators; prominence of public service
broadcasting with a special mission to include all viewpoints; a clear distinction be-
tween fact and opinion in journalism; transparency of media ownership, etc.

As an effective response, States should support and promote the existence and effec-
tive implementation of ethical standards by different media actors and invest in media
literacy to empower citizens to make informed and sober choices. An understanding
and respect for those standards by media actors, as well as transparency of the media,
are essential to prevent and minimize the dangers of propaganda.

Today in the 21st century, as it was in the past, state media is the main vehicle of pro-
paganda. As it is dangerous for peace and security, it should be transformed into true
public service media or privatized.

Dunja Mijatovic

OSCE Representative on Freedom of the Media
Vienna
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On the ruling of the European Union Court of Justice — The “right to
be forgotten” (No. 4)

16 May 2014

The ‘right to be forgotten’ and its possible implications for investigative journalism
and media freedom.

The European Union Court of Justice in Luxembourg ruled on May 13 that search en-
gines have an obligation to delete links to websites which publish “inadequate, irrel-
evant or no longer relevant” data.

The Court held that while search engines can be required to delete such links, websites
that had published the data legally were not subject to the decision.

This decision might negatively affect access to information and create content and li-
ability regimes that differ among different areas of the world, thus fragmenting the
Internet and damaging its universality.

Adequate protection of personal data from public disclosure constitutes a basic right
of every person and should be respected. However, information and personal data re-
lated to public figures and matters of public interest should always be accessible by the
media and no restrictions or liability should be imposed on websites or intermediaries
such as search engines. If excessive burdens and restrictions are imposed on interme-
diaries and content providers the risk of soft or self-censorship immediately appears.

Undue restrictions on media and journalistic activities are unacceptable regardless of
distribution platforms and technologies.

The Office of the Representative on Freedom of the Media will closely monitor the ef-
fect and implementation of the decision by national authorities and will oppose any at-
tempt to stifle the role of or diminish instruments available to investigative journalists.

The decision was adopted by the Court in the case of a Spanish citizen who sought
to have Google delete search results to an electronic version of the newspaper “La
Vanguardia” which 16 years ago published a public auction notice relating to one of
his properties.

Google Spain SL, et.al. v. Agencia Espafiola de Proteccion de Datos, et.al.(Case C 131/12)
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On Open Journalism (No. 5)

22 May 2014

The media landscape across the OSCE region is changing faster than ever before. While
technological changes mean that journalism and media are irreversibly changing, our
basic human rights remain the same.

Today there is a greater plurality of actors engaged in the media landscape. New plat-
forms and tools equip practically everyone to create and share sound, text and images.
The audience is now participating in the news-making and distribution and a growing
number of alternatives to traditional media actors are all contributing to the public
debate. They have the reach, impact and perform the role of a public watchdog, a
role that is progressively been recognized by Council of Europe and other international
organizations and institutions, including the OSCE Representative on Freedom of the
Media.

In order to assist the OSCE participating States to take advantage of, and to tackle the
challenges posed by these changes, the OSCE Representative on Freedom of the Media
launches a series of Expert Meetings on Open Journalism. In the first meeting that took
place on 5 May 2014 the discussion helped to define the issues we are dealing with
when we talk about Open Journalism and to highlight some of the topics that will be
the subject of more detailed discussions and recommendations at a future date.

Issues covered included:

How has the job of journalists changed, methods to support new forms of journalism,
the way the public debate is now also shaped by other actors, applicability of interna-
tional standards on freedom of expression and freedom of the media, how to make
the mix of journalism and user generated content reliable and trustworthy, respect
for ethical rules in the new environment, economic transformation of the media land-
scape and implications for pluralism.

As a conclusion to this session the OSCE Representative on Freedom of the Media is-
sues the following recommendations to the participating States:

e The participating States need to acknowledge that journalism has irreversibly
changed and that new actors are contributing to the public debate through the
media.

e The participating States need to refrain from trying to define who is a journalist.
It was difficult to define who is a journalist 25 years ago; it is even more complex
today.

¢ The new media actors need to enjoy at least some of the protection and privi-
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leges that were in the past only granted to traditional media.

¢ There is a clear need to improve ‘media and Internet literacy’ in order for the
public to have a better understanding of the new environment and to enable to
critically assess where the information is coming from.

The next meeting on the legal/regulatory aspects of Open Journalism is planned for
September 2014.

Dunja Mijatovi¢

Representative on Freedom of the Media
Vienna
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On the impact of laws countering extremism on freedom of expres-
sion and freedom of the media (No. 6)

7 October 2014

OSCE participating States are responding to threats from extremists by creating laws
that include provisions which might seriously limit free expression and free media on-
line and offline.

To address potential threats to free expression and free media, the Representative
issues this communiqué with the following recommendations to OSCE participating
States:

e Anti-extremism laws only should restrict activities which necessarily and direct-
ly imply the use of violence.

e Limits to free expression and free media imposed by anti-extremism laws
should respect OSCE commitments and international law, notably article 19 of the
International Covenant on Civil and Political Rights.

e Hate speech can be addressed if it directly incites to violence and leads to hate
crimes, particularly targeting minorities and other vulnerable groups.

According to several international documents, extremist activities can be subject to
legal restrictions by States when they imply the use of violence and represent a direct
and imminent threat to basic constitutional pillars and, particularly, human rights, for
the purpose of severe political upheaval.

Mere expression of controversial and provocative political views must therefore be
respected and protected as part of pluralistic and democratic debates.

Anti-extremism laws can be particularly dangerous for free media when they fail to
clearly define the notion of extremism, and use a heterogeneous, wide or open list of
offences that are generally grouped as extremist. These offences may include “public
explanation and justification of terrorism,” “agitation of social enmity,” “propaganda of

religious superiority,” “libelous accusations of extremism against public officials,” “pro-
vision of information services to extremists,” and “hooliganism” motivated by hatred.

»u

Anti-extremism laws also are problematic when they fail to properly define the criteria
and safeguards which are necessary to guarantee their fair interpretation and enforce-
ment. In several cases enforcement and interpretation of anti-extremism laws were
put in the hands of politically controlled bodies without independent judicial oversight.

It is dangerous to empower public officials such as prosecutors or police officers to de-
fine an extremist act and exert leverage on the judicial system to impose their under-
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standing of these “crimes against the State.” This opens the way to curtailing legitimate
political debate and may have a chilling effect on journalists reporting on matters of
public interest.

Calls for genocide and hate speech targeting minorities and vulnerable groups that may
lead to hate crimes may be proscribed in line with international legal instruments and
with full respect for OSCE commitments without imposing disproportionate limits on
free expression. However, it should not be forgotten that controversial words are best
fought with more factual, reasonable speech and not by repression and restrictions.

As stressed by the OSCE Ministerial Council in Bucharest in 2001, increased attention
should be paid to manifestations of aggressive nationalism, racism, xenophobia, anti-
Semitism and violent extremism. However, this should be always consistent with their
commitments regarding freedom of expression and the free flow of information.

Dunja Mijatovi¢

OSCE Representative on Freedom of the Media
Vienna
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2nd Communiqué on Open Journalism (No. 7)

28 November 2014

Online media covers a wide range of formats and languages. Today the Internet pro-
vides easy access to electronic or online-only versions of traditional print and broad-
cast media, as well as emerging New Media based on different and more participatory
forms of expression.

Even in the case of traditional media, the Internet offers a method of distribution which
enables access to information and resources as well as a more interactive framework
for dialogue between media outlets and consumers.

Within this framework the phenomenon of Open Journalism has to be considered, of
course, in light of already existing rights and other legal provisions in the field of free
expression and media freedom. While technological changes mean that journalism
and media are irreversibly changing, our basic human rights remain the same.

The latest expert debate on Open Journalism focused on how traditional and well-
established media legal statutes should be applied or re-interpreted to protect innova-
tion and media plurality.

As a conclusion to this session the OSCE Representative on Freedom of the Media is-
sues the following recommendations to the participating States:

¢ The participating States need to recognise that the new participants in journal-
ism act as public watchdogs, contribute to a free and open society, make systems
of government more accountable, and foster democratic development by con-
necting people and building bridges between nations.

¢ The participating States need to ensure that the Internet remains an open plat-
form for free flow of information and ideas, and that any proposals to regulate the
Internet properly respect and promote freedom of expression and freedom of the
media.

¢ Online content should be dealt with as any other form of expression, and there
is therefore no need to create new principles of regulation to deal with illegal or
harmful content.

¢ The new media actors should also enjoy some if not all of the privileges that
were in the past only granted to traditional journalists. They might include, but not
necessarily be limited to confidentiality of sources, media accreditation, informa-
tion requests, and perishability of news.

¢ The existing national systems of media self-regulation should be open to new
media actors.
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The next meeting on legal/regulatory aspects of Open Journalism is planned for spring
2015.

Dunja Mijatovic

OSCE Representative on Freedom of the Media
Vienna
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Organization for Security and Co-operation in Europe
The Representative on Freedom of the Media Dunja Mijatovi¢

19 June 2014

INTRODUCTION

Plus ¢a change, plus c’est la méme chose. (The more things change, the more they stay
the same).

When Frenchman Jean-Baptiste Alphonse Karr penned this epigram in 1849, he no
doubt had in mind some of the typical madness displayed by mankind as it keeps re-
peating the mistakes of the past. Dressed up differently, perhaps, but, in reality, the
same evil result being played out time and time again.

I think you will all agree that from the end of November last year, which was my last
official report to you, what we have seen being played out in the OSCE region is just
more of the same thing.

Please consider these facts:

During this reporting period | have intervened on media-freedom related matters
about 120 times, including 40 on Ukraine issues alone.

Over the past six months | have come here several times to explain what is happening
with freedom of the media in Ukraine and to ask for all the parties involved to show
some degree of restraint and respect for the fundamental values of free expression
that make democracy and civilized society work.

The problems fall into four broad categories: violence and threats of violence against
journalists, the blocking and switching of broadcast signals, the denial of free pas-
sage to journalists to cover events, and, of course, the use of propaganda in times of
conflict.

The scope of these problems has been so massive that | found it necessary to issue
statements, which I call communiques, on several of these issues to make my Office’s
position absolutely clear. | consider my positions on these issues to be in line with in-
ternational and OSCE standards on free media and free expression.

I will briefly spell out my views.

At the end of the day, there’s no more effective way to restrict free media, free expres-
sion and the free flow of information than resorting to physical and emotional violence
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and threats of violence against members of the media. And since the beginning of the
Maidan demonstrations there figuratively has been a tide of violence perpetrated on
members of the media.

Vesti journalist Vyacheslav Veremyi was killed in February. Italian photojournalist An-
drea Rocchelli and his Russian assistant, Andrey Mironov, were killed in May. And on
Tuesday Russian journalists Igor Kornelyuk and Anton Voloshin were also killed. Liter-
ally hundreds have been beaten and hospitalized. Equipment has been destroyed or
confiscated at gunpoint.

Creating an environment for free expression is not easy when governments make it
more difficult for journalists to report. The denial of entry to journalists based on a
perceived bias by government officials is wrong — and runs counter to the express lan-
guage of the Helsinki Final Act of 1975 which recognized the need for the authorities
to facilitate international travel by media.

The use of propaganda in times of conflict has the effect of nothing less than throwing
gasoline on an open flame. And, in my view, the behaviour of state-owned and state-
controlled media in the conflict has been exceptionally reprehensible.

What can be done? Apparently calling on the “better nature” of those involved will not
work. They continue to broadcast every day.

It leads us to making sure that there are several voices that can be heard and that
there is more, not less information to work with. That, and an informed, media-literate
population, that can make rational and not emotional choices may dampen the flames
that the propagandists spew.

Let’s be honest with each other.

Electronic media — including television and radio — and, to a certain extent, social me-
dia — is the great shaper of public opinion. It is no wonder then that we have seen an
unprecedented number of armed, hostile takeovers of broadcast facilities to switch off
or change broadcast programs. And it is equally not surprising we are seeing attempts
by regulators to block or switch programming from that produced in one state to pro-
gramming from another.

The advocates and fighters in the conflict understand the role electronic media play
and they are going to great lengths to make sure that their voice is the only voice being
heard.

My Office has engaged in the problems, as observers and facilitators. Last month |
invited leaders from Russian and Ukrainian journalists’ associations to sit down at a
roundtable to debate and discuss the life-and-death issues they face. They agreed to a
memorandum of understanding committing themselves to, among other things, pro-
fessional standards in journalism and the need for media pluralism as a way of de-
escalating tensions in conflict zones. The journalists will meet again next week at my
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Office to continue their work.

| also have plans to assist journalists covering the conflict by holding sessions on safety
issues and providing specialized training on covering conflicts.

The work of my Office will not slow down. It is my mandate to bring information to you
on media violations in all countries. Though my message on these issues may be mo-
notonous — hence the phrase which | began with — the more things change, the more
they stay the same — | consider the job to be done too important to gloss over. The
issues at stake in Ukraine are central to the issues of free media and free expression
across the entire OSCE region. They have my full attention.

Allow me to move on to other issues.

| would be remiss not to mention matters that my Office also has addressed and will
address in the next reporting period.

I note, with disappointment, that backsliding on journalists’ rights continues in some
of our participating States. Journalists are now routinely stopped on the street and
taken in for questioning for no apparent reason. They are fined for not having state-
imposed accreditation. They are thrown in jail for allegedly abusing drugs — when they
aren’t, of course. They face criminal charges and have been hit with criminal fines for
defamation.

And they face possible jail time for contempt of court if they refuse to disclose the
identity of confidential sources in criminal trials.

Laws have been passed in this last reporting period that, in essence, recriminalize defa-
mation —and provide politicians with more, not less protection in the public square for
comments made about them.

And across the region they are subject to, as they are in Ukraine, all types of violence,
including attacks by law enforcement officials, especially when covering public dem-
onstrations.

The assault on New Media continues, too. Websites continue to be blocked by partici-
pating States in the last six months, as do file-sharing sites such as YouTube and Twitter.

| also find it disturbing that the right to free expression is under assault, as govern-
ments find it necessary to pass laws criminalizing certain views of historical events.

Is all of the news bad? Perhaps not.
First, | am pleased to report that yesterday we learned that the public service an-
nouncement prepared for our Office and for the Commission for the Investigation of

Murders of Journalists in Serbia, had been awarded the Cannes Bronze Lion in the
category “Use of Media” for the OSCE ‘Chronicles of Threats’ campaign at the Cannes
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Lions International Festival of Creativity, the world’s biggest annual awards festival
for creative communications. This award shows how important the campaign to raise
awareness of the murders of journalists is as a step in achieving our goal of ending
impunity for those who attack them.

As well, | am happy to note that | continue to work with participating States that are
making a good-faith effort to adopt legal regimes beneficial to free media.

| note with pleasure that Ukraine adopted a new law in April on public broadcasting
which contains provisions that take significant steps toward reinforcing media free-
dom. | am pleased that the Verkhovna Rada took into account major recommenda-
tions made by my Office regarding the draft law.

| continue working with international organizations on projects where we have a com-
mon interest and complement each other. | worked with three other international rap-
porteurs on free media for a joint declaration on the universality of the right of free-
dom of expression. My Office and | have worked with the UN Human Rights Council
and the Council of Europe in recent months. Just last week | participated in the 26th
session of the Human Rights Council in Geneva and, also last week, the Italian newspa-
per Il Corriere della Sera published a joint op-ed calling on Italy to fully decriminalize
defamation, authored by the UN Special Rapporteur and the Council of Europe Com-
missioner for Human Rights and me.

Perhaps most importantly, my Office continues to organize training events that sub-
stantially increase the expertise of practitioners and government authorities in techni-
cal areas, including master classes on the digital switchover for South East Europe and
classes on the conversion to public service broadcasting.

In the past 20 months alone my Office has conducted master classes in online media
regulation for Central Asia and South Caucasus states, a seminar on Internet media in
Belarus and we plan to train journalists and law enforcement officers in dealing with
scenes of civil disobedience to avoid seeing police target the media during demonstra-
tions.

In an exciting venture, we have embarked on a multi-year project to examine the ef-
fect of technological changes on media. With the generous support of Sweden, joined
by the Czech Republic and Serbia, we launched an “Open Journalism” project in May,
which many of you attended, with the purpose providing advice and guidance to par-
ticipating States on the challenges posed by the new paradigm in media. From that,
a series of master classes will be held in the regions to develop the skills of those in-
volved in process, from representatives of media organizations, the online community,
relevant government ministries, Internet intermediaries, legislators and lawyers.

The next expert meeting will focus on legislative and regulatory aspects of the issue
and is scheduled for 19 September.
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It is my hope that the Representative’s Office can play a leading role in understanding
what the next generation of media advancement holds for us.

| believe all of you are aware that our extensive training and project activities are fund-
ed in large part by extra-budgetary contributions. If we were to rely or attempt to de-
pend upon funds provided in the unified budget, the projects would simply vanish. For
long-term sustainability and viability, these events should be part of a rational, unified
budget which is funded appropriately. Otherwise, nothing will change and nothing can
change unless and until there is the political will mustered to make it happen.

Too many nations around the world know that, like democracy, free media and free
speech do not come naturally and cannot be taken for granted. They must be constant-
ly justified, reaffirmed and strengthened. That is the reason you created this Office and
what you must consider to in order to make sure it functions properly and profession-
ally in carrying out the mission.

ISSUES RAISED WITH PARTICIPATING STATES
Albania

Following an agreement with the government that my Office will provide advice on
the ongoing transition from analogue to digital terrestrial television, on 27 November |
wrote to Minister of Innovation and Public Administration Milena Harito specifying our
planned steps in this process.

On 6 December | provided Minister Harito with a report, “Recommendations and ex-
amples for digital switch-over in Albania, especially regarding ownership and manage-
ment of transmission facilities” commissioned by my Office.

(See Legal reviews)

On 18 December | received a letter from Genc Pollo, Chairman of the Education and
Media Committee of the Parliament, expressing concern about the latest draft amend-
ments to the audiovisual media law, particularly the proposed provisions on the Au-
diovisual Media Authority.

On 13 January | wrote to Chairman Pollo and Deputy Chairman Alfred Peza to share the
conclusions of a round-table discussion on reform of the Public Broadcaster organized
by the OSCE and the Albanian Media Institute. | expressed the importance of develop-
ing a public broadcasting system that will serve the needs of citizens and pointed out
the need for a transparent reform of the nomination process of the Steering Board of
the public service broadcaster, open for public debate and scrutiny, and in line with
international standards and best practices. | offered to organize a follow-up discussion
once the Steering Board was appointed.

On 15 January | replied to Chairman Pollo’s letter of 18 December stating the impor-
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tance of the Audiovisual Media Authority as a truly independent body and expressing
readiness to provide a legal analysis of the latest proposed changes.

In a 17 January letter Chairman Pollo reiterated the need for continued co-operation
between the Education and Media Committee and my Office.

On 14 March following an official request by the Speaker of Parliament llir Meta, | pro-
vided a legal review of the draft amendments to the audiovisual law. | stated that the
independence of the broadcast regulatory authorities requires the independence of
board members. | also said that a statutory provision to dismiss members of the regu-
latory authority without specifying legal reasons and underlying causes would violate
the original mandate of the Audiovisual Media Authority. | called on various members
of the legislative branch to reach a consensus, with the involvement of media and civil
society, upon completion of current reforms.

In a 31 March letter Minister Harito wrote to me, Christian Danielsson, Director Gener-
al for Enlargement at the European Commission and Thorbjorn Jagland, Secretary Gen-
eral of the Council of Europe, about developments in the digital switch-over process.

(See Activities planned for the next reporting period)
Armenia

On 2 December | wrote to the authorities concerning the police detention and attack
on Vardan Minasyan, a journalist with the newspaper Hraparak. | said that any attack
by law enforcement on members of the media is unacceptable and, further, it is their
responsibility to assist and protect them.

On 14 February | wrote to the authorities and issued a public statement condemning
police obstruction of journalists’ activities while covering a public demonstration in Ye-
revan on 12 February. Ani Gevorkyan and Sarkis Gevorkyan, journalists with the Chor-
rord Ishkhanutyun newspaper and iLur.am news portal, respectively, were assaulted
and detained by police. While in custody, police officers searched the journalists and
erased all recorded material from their cameras. | called on the authorities to conduct
athorough and transparent investigation of the incident and to take all necessary steps
to avoid police misconduct toward members of the media in the future.

| received letters from the authorities on 19 February and 17 March regarding the
incidents. | was pleased to learn that the Head of Police initiated an internal investiga-
tion into the police misconduct against Gevorkyan. Reportedly, the case is now in the
hands of the Special Investigative Body. | look forward to receiving the results of the
investigation.

On 28 March | presented to the authorities a legal review commissioned by my Office
on draft amendments to the Civil Code concerning liability of media outlets for de-
famatory or insulting comments, especially when posted by anonymous users. While
the draft law is a good starting point for combating the dissemination of offensive
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statements, my Office noted that the proposed amendments lack clarity and contain
a certain degree of vagueness. In addition, a number of provisions in the proposal
may place difficult time limits on media to remove offending comments. | learned that
consideration of the draft law in the Parliament was postponed until next year. | will
continue monitoring the issue.

(See Legal reviews)
Austria

On 27 January | issued a public statement addressing access restrictions placed on
journalists covering the ball of academic associations in Vienna’s Hofburg Palace. | not-
ed that journalists should have been granted full access to this event.

Azerbaijan

On 11 December | wrote to Minister of Foreign Affairs Elmar Mammadyarov regarding
several worrying developments, including the sentencing of Nijat Aliyev, editor-in-chief
of the azadxeber.org news website, on 9 December by the Baku Court to 10 years im-
prisonment for various crimes. | also raised the 22 November arrest of Abdul Abiloy,
an online activist and blogger, on drug-related charges and the 4 December interroga-
tion of and official warning given to Natig Adilov, a correspondent with the newspaper
Azadlig.

On 19 May | received a response from authorities informing me that Aliyev’s criminal
conviction was fully supported by valid evidence and that any allegations stating that
he was prosecuted for expressing a critical viewpoint are entirely without merit. They
also assured me that Abilov’s arrest was not linked to his Facebook posts criticizing au-
thorities. | will continue monitoring the situation involving these convicted journalists.

On 27 January | wrote to the authorities expressing concern about the arrest of Omar
Mamedov, an online activist, on drug-related charges. | expressed hope that the al-
legations against him will be thoroughly investigated and requested more information
on the case.

On 24 February | received a letter from the Administration of the President informing
me that the detention of Mamedov is not related to his Internet activity, but rather
based on concrete evidence. | will continue to follow Mamedov’s case.

On 6 February | wrote to the authorities and expressed my concern about reports that,
since January, Baku authorities have terminated the licenses of kiosk owners selling
newspapers. Although this decision was reportedly due to the pending renovation of
the kiosks, | expressed concern about the effect it might have on citizens to freely
receive information through regular media distribution channels. | requested more in-
formation on the situation.

| received a response on 8 April informing me that the kiosks have been replaced by
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modern newsstands in different residential areas and that the authorities are setting
up a modern network for the sale of print media.

On 25 February | wrote to Minister Mammadyarov regarding reports that the Prosecu-
tor’s Office required Khadija Ismayilova, a RFE/RL journalist, to disclose confidential
sources. | expressed hope that Ismayilova’s right not to disclose the identity of her
sources will be respected. | also brought his attention to the cases of online activists
and bloggers Abilov and Mamedov.

On 8 April | was informed by authorities that Ismayilova had been treated in accor-
dance with existing legislation and that her civil and professional rights had not been
violated. | was also assured that both Abilov and Mamedov’s arrests were not linked
to their work as journalists and that their cases are being addressed in accordance
with national legislation and in line with the country’s international obligations. | will
continue to follow the developments in these cases.

On 22 April | wrote to the authorities expressing my concern about the arrest of Rauf
Mirkadyrov, a journalist from the newspaper Zerkalo, on charges of high treason. |
expressed hope that such serious charges would be very carefully investigated and
requested more information on the case.

In a response from the authorities on 19 May, | was told that Mirkadyrov’s detention
was not related to his role as a journalist, but based on evidence.

On 28 April | wrote to the authorities raising the issue of an attack on Farahim llga-
roglu, a journalist from the newspaper Yeni Musavat. | stated that | was pleased that
the police have initiated an investigation into the matter and expressed hope that the
perpetrator will be identified and brought to justice. | also requested additional infor-
mation on the case.

On 7 May | issued a public statement condemning the attack by police on Etimad Buda-
gov, a journalist with Turan news agency, the detention of Mahammad Turkmen from
Yeni Musavat, Khalid Garayev from Azadliq and Amid Suleymanov from the Mediafo-
rum website and the attempted detention of Parvana Bairamova of the Turan news
agency and a contributor to Voice of America, by law enforcement agencies on 6 May.
| emphasized that attacks on journalists by law enforcement is especially unacceptable
given their responsibility to protect members of the media.

I also condemned the attack on Huseyn Azizoglu, a journalist with Obyektiv TV, in the
presence of police on 7 May, which resulted in injuries and damage to his camera. |
expressed hope that these incidents will be subject to a swift and transparent investi-
gation.

On 15 May | issued a public statement expressing my outrage by the eight year prison

sentence handed down to Parviz Hashimli, a journalist with the newspaper Bizim Yol,
and called on the authorities to stop imprisoning journalists for their work.
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| also used the opportunity to bring attention to the lengthy sentences handed down
to other journalists, such as Nijat Aliyev (mentioned above), Sardar Alibeyli, editor-
in-chief of the P.S. Nota newspaper and Rashad Ramazanoy, an independent blogger.

In addition, | expressed concern about the 14 May detention, seizure of materials and
expulsion from the country of Laurent Richard and Emmanuel Bach, French journalists
with Premieres Lignes.

On 20 May | wrote to the authorities regarding the 16 May attack on Islam Shikhaliyev,
a reporter for Azadlig Radiosu, in which assailants attacked the journalist and took his
camera and mobile phone in the presence of police officers who, reportedly, did not
intervene. | expressed hope that a speedy investigation would result in the perpetra-
tors being brought to justice.

On 20 May | wrote to the authorities regarding the 26 May attack on another Azadliq
Radiosu reporter, Elchin Ismail, in which assailants beat him and broke his camera.
| again expressed hope that a speedy investigation would bring the perpetrators to
justice. In the same letter | said that | was pleased to learn that journalists Faramaz
Novruzoglu (Allahverdiyev) and Fuad Huseynov were granted amnesty.

On 29 May | wrote to the authorities concerning the five- and a half-year prison
sentence handed down to blogger Abdul Abilov. | also mentioned the case of Parviz
Hashimli and expressed hope that the Appeals Court would overturn both verdicts.

With Abilov’s conviction there are now more than 10 members of the media in prison,
convicted or awaiting trial, which is the highest number in the country my Office has
observed since it was established. This troubling trend is a sign of a rapidly deteriorat-
ing media freedom environment, which discourages investigative journalism and con-
tributes to a climate of threat and intimidation.

Belarus

On 27 January | wrote to Minister of Foreign Affairs Vladimir Makei to express my con-
cern that newly implemented changes in the law “on information, information tech-
nologies and protection of information” did not employ the majority of the recom-
mendations presented in a legal review commissioned by my Office at the request of
the Belarussian government.

On 11 March | wrote to the authorities regarding the short-term detention of Belsat TV
journalists Siarzhuk Kruchkou, Nasta Reznikava and Aliaksandr Patseyeu on 5 February
in the Vitebskaya oblast.

The journalists were released only after providing a written explanation for their pres-
ence in the area.

| also expressed concern about the detention for several hours of a group of journalists,
including Vladimir Gridin (a contributor to Radio Liberty), Irina Orekhovskaya (Nasha

45




REGULAR REPORTS TO THE PERMANENT COUNCIL

Niva newspaper), Vasiliy Semashko (BelaPAN news agency), Sergei Gapon (Komsomol-
skaya Pravda in Belarus newspaper), Artem Lyava (milinkevich.org), Inna Studzinskaya
(Radio Liberty) and Yevgenii Yerchak (Tut.by news portal) on March 2 in Minsk.

In reply, | received a letter on 11 May stating that the journalists detained on 5 Febru-
ary did not have journalist licenses or any other accreditation documents. As for the
incident on 2 March, | was informed that the journalists refused to provide adequate
information or necessary identification documents and that police acted lawfully.

On 13 May | wrote to the authorities regarding the short-term detention of a crew
from Radio Svoboda on 9 May near Minsk Arena. They were released after providing
identification and a written explanation for their presence.

| noted that the harassment and short-term detention of journalists continues even
though | was given assurances that the authorities would become seriously engaged
in order to stop this unnecessary practice. | requested additional information on these
events.

On 5 June | wrote to Minister Makei to express my concern about the growing number
of warnings and fines issued to journalists who work without accreditation given their
affiliation with media outlets not registered with the authorities. | said that because
accreditation is not a work permit, the lack thereof should not deprive journalists of
their ability to work. | urged the government to reform the accreditation requirements
for journalists as part of the plans to liberalize media legislation and offered the as-
sistance of my Office.

On 17 June | issued a public statement calling on the authorities to repeal accreditation
requirements for journalists. | said that the requirements can effectively ban journal-
ists from reporting and raised the case of Andrey Meleshko who was fined on 16 June
for working for Polish-based Radio Raciya without accreditation. | also noted similar
cases of journalists who were fined or received warnings for their affiliation with media
outlets not officially registered.

I look forward to visiting Minsk in autumn as my Office and the Ministry of Foreign Af-
fairs plan to carry out a training course on the interaction between law enforcement
agencies and members of the media. | also plan to meet with Minister Makei to discuss
co-operation between my Office and the authorities aimed at further promoting media
freedom in the country.

Belgium

On 25 March | issued a public statement warning that a proposed law criminalizing
certain forms of expression, most notably incitement to gender discrimination, would
potentially endanger media freedom. According to the proposal, penalties for sexist
and other discriminatory expressions based on gender include fines and prison sen-
tences of up to one year. | stressed that these sanctions are too harsh and that the
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vague wording can lead to broad interpretation. | also noted that all speech, even that
considered offensive, painful or provocative and not in line with most basic democratic
principles and values, must be allowed.

Bosnia and Herzegovina

On 14 January | wrote to the Minister of Security to express my concern about a Dis-
tributed Denial-of-Service (DDoS) attacks on a number of news portals that resulted in
a loss of service. | emphasized the importance of investigating such attacks and asked
the Minister to keep me informed about the investigation.

On 27 January | issued a public statement condemning an attack on journalist Sinan
Ali¢ in Tuzla. According to media reports, Ali¢ was hospitalized with head injuries. An
investigation was launched. | stated that attacks on journalists must not go unpunished
and expressed hope that the authorities would do everything possible to prevent fu-
ture attacks.

On 5 February in a public statement | condemned a police attack on RTV Slon cam-
eraman Branislav Pavici¢. According to media reports, the incident took place while
Pavici¢, who was wearing media identification, was filming a protest in front of the
Tuzla Canton Government building. | welcomed the fact that the authorities publicly
condemned the attack and urged a full investigation.

On 14 February l issued a public statement condemning the intimidation of a journalist
by law enforcement officers in Tuzla. According to media reports, two officers forced
the journalist to hand over footage he recorded at recent protests and to testify against
demonstrators. Police officers also demanded telephone numbers of Tuzla journalists
to question them about the work of the BH Journalists Association. | called upon the
authorities to ensure the safety of journalists and said journalists and editors should
demonstrate the highest level of professionalism, particularly in situations of social
and political unrest.

On 28 February | issued a public statement condemning the labelling of certain media
outlets as “foreign agents” by politicians. The Alliance of Independent Social Demo-
crats listed a number of nongovernmental organizations and media outlets on its web-
site as allegedly engaged by foreign countries for “stimulating disturbances and un-
dermining of the constitutional order.” | said that such acts represent a clear attack on
media freedom and could jeopardize journalists’ safety, intimidate journalists and have
a chilling effect on the media.

| am awaiting a response from the authorities to my long-standing proposal to pay an
official visit to the country.

Bulgaria

On 2 April I issued a public statement condemning a second arson attack on a car of
television journalist Genka Shikerova. A similar incident occurred in September 2013
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without prosecution. | emphasized the need to launch thorough investigations into
both attacks because the failure to do so suggests impunity for assailants.

| hope to receive updates on the status of these investigations.
Croatia

On 21 February | wrote to Vesna Pusi¢, First Deputy Prime Minister and Minister of
Foreign Affairs, about potential criminal defamation charges against journalist Ernest
Marinkovic. | said such charges can create a chilling effect on the media. | urged the
government to decriminalize defamation and expressed the readiness of my Office to
assist in this process.

On 20 March | wrote to Minister Pusi¢ expressing concern about assaults on journalists
Ante Tomi¢ and Vinko Vukovi¢ and stating that both incidents represented clear attacks
on free media. | called on the authorities to fully investigate and requested that they
share with me any additional information.

On 7 April | again wrote to Minister Pusi¢ and issued a public statement the following
day to express my deep concern about recent convictions and pending charges against
journalists Slavica Luki¢ and Vladimir Matijani¢ on criminal defamation and insult
charges. | once again asked the authorities to initiate legal reforms to fully decriminal-
ize insult and defamation.

On 5 June | received a reply from Minister Pusi¢ in response to my earlier letters re-
garding several cases related to criminal defamation in Croatia. In her letter, Minister
Pusi¢ assured me that the government attaches great importance to free, independent
and pluralistic media as an essential component of a free and open society and ac-
countable systems of any government. She further noted that criminal offences against
honour and reputation in the existing provisions on insult, defamation and libel in the
Criminal Code, which went into effect on 1 January, are based on relevant recommen-
dations of the Council of Europe.

Denmark

On 13 May lissued a public statement concerning criminal fines for defamation handed
down to Kare Quist, Dorthe Vest Andersen, Sara Munck Andersen and Lisbeth Kglster,
journalists with the Danish Broadcasting Corporation. They were fined for allegations
in a 2009 radio broadcast in which they criticized Boligadministratorerne A/S, a hous-
ing association.

| also renewed my call during a visit to Copenhagen in November 2013 (www.osce.
org/fom/118508) to fully decriminalize defamation and for additional civil law reforms
that would establish reasonable damage limits in civil defamation cases.

France
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On 14 January | wrote to Minister of Interior Manuel Valls requesting the annulment
of a performance ban placed on comedian Dieudonné M’Bala M’Bala by local authori-
ties. | stated that in free societies people must be allowed to express their opinions
and views no matter how offensive and shocking they may be. | also said that only
extreme and threatening cases of hate speech require an ex-post response by public
authorities. Prior restraint and preventive prohibitions should always be considered a
disproportionate and thus unacceptable restriction. | stressed that a broad notion of
public order is not a legitimate basis for limiting freedom of expression in a democratic
society.

On 21 February | received a reply from the authorities stating that the ban of the show
in question was based on its anti-Semitic nature, his previous criminal convictions and
the clear risk the shows pose for public disorder. It also stated that, having been con-
firmed by the Council of State, the ban was legitimate and in line with international
commitments.

Georgia

On 9 January | wrote to David Usupashvili, Chairman of the Parliament, expressing
my disappointment that no new members had been elected to the Georgian Public
Broadcaster’s (GPB) Board of Trustees despite a number of competent applicants being
nominated by the Public Selection Commission. | encouraged the authorities to work
toward the timely election of a new board.

| was pleased to learn that as of May 21 the Board has a new Chairman and seven
members and is now authorized to begin regular operations. | hope that the remaining
two members will be selected soon.

On 16 May | replied to a 17 April letter from Maia Panjikidze, Minister of Foreign Af-
fairs, regarding the detention of a Georgian TV 3 channel crew near Tskhinvali, stating
that the detention constitutes a clear violation of the rights of the journalists and ob-
structs the free flow of information and media freedom. As the problems of crossing
of the Administrative Boundary Line with South Ossetia are dealt with in the context of
the Geneva International Discussions, my Office forwarded information on the case to
Ambassador Angelo Gnaedinger, the Special Representative of the Swiss OSCE Chair-
manship, for the next round of talks.

| was pleased to hear that the journalists were released the next day.

On 6 June | received a reply from Ambassador Gnaedinger about his personal involve-
ment, along with EU and UN representatives, in the release of journalists. He said that
the case was discussed at the 44th meeting of the Incident Prevention and Response
Mechanism on 28 April in Ergneti and may be raised during the 29th Round of the Ge-
neva International Discussions.

Also on 16 May | wrote to Minister Panjikidze to express concern regarding reports
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that the office of Rustavi 2, one of the largest television news channels in Georgia, was
under video and audio surveillance. | stressed that if these reports were confirmed,
it would constitute a serious obstacle to media freedom and the work of journalists
throughout the country. | noted that the Prosecutor’s Office has launched an investiga-
tion into the matter and expressed hope that the proceedings would be transparent
and thorough.

On 28 May | received a response from Minister Panjikidze stating that the Office of the
Chief Prosecutor has launched an investigation into the case. The Minister forwarded
me the interim findings of the investigation and assured me that the government at-
taches utmost importance to media freedom and will do its best to ensure media in-
dependence.

Greece

On 13 December | wrote to Foreign Minister Evangelos Venizelos expressing my con-
cern about an attack on Star TV reporter Panagiotis Bousis and his cameraman on 9
December. | called particular attention to the disconcerting fact that law enforcement
officers present did not intervene. | urged authorities to publicly denounce all attacks
on journalists and begin a thorough investigation.

On 20 January | received a response saying that because no official complaint or report
of the alleged incident had been submitted, there would not be an investigation. | was
also informed that, according to the competent authorities, police present at the event
had not witnessed any such attack nor had any other evidence of the attack been pre-
sented to the authorities.

On 22 January | once again wrote to Foreign Minister Venizelos regarding blogger Filip-
pos Loizos’ 10-month suspended prison sentence for insulting religion. | emphasized
that the free flow of ideas should not be restricted on the grounds of protecting reli-
gious sentiments and asked that the authorities consider reforming current legislation
on blasphemy and insult to religion and offered my Office’s assistance in this regard.

On 2 April | received a response saying that the sentence was handed down by an
independent court and that an appeal had been filed. The letter also noted that the
relevant article of the existing Penal Code might be reviewed by the newly established
Special Legislative Drafting Committee, created by the Ministry of Justice to prepare a
draft of a new Penal Code.

Hungary

| closely followed the Constitutional Court’s review of the Civil Code provision restrict-
ing criticism of public figures. A 5 March ruling found the provision to be unconsti-
tutional, stating that opinions, including value judgments, expressed on public issues
cannot give rise to civil liability.

| welcome this ruling as a pronouncement of the importance placed on freedom of
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speech and trust that it will advance pluralism and public debate.

On 29 May in a public statement | warned that imposing unconditional and direct re-
sponsibilities on Internet content providers can stifle free debate on issues of public
interest. On 28 May the Constitutional Court dismissed a complaint filed by the As-
sociation of Hungarian Content Providers concerning derogatory comments made by
third parties on a website managed by a content provider.

| noted that the ruling could significantly curb free debate in the country, adding that
the decision to place unconditional responsibility on content providers for all com-
ments posted on their websites by third parties will make it very likely that several
online comments will be restricted or blocked. | stated that international standards and
best practices establish the need to hold content providers responsible for comments
by third parties only if they were aware of the harmful nature of the comments and
refuse to remove them.

| follow with concern the recent raids on NGOs, including the investigative website
www.atlatszo.hu (www.transparency.hu). | also follow closely the imposition of a new
advertising tax on the media, as it can negatively affect the media landscape and fur-
ther decrease media pluralism in the country. | note with concern the lack of public
consultations and the expedited procedure through which the new law was adopted
on 11 June. On issues significantly affecting the media landscape, an open and in-
formed debate is of crucial importance to democracy.

Italy

In response to my letter of 11 November regarding proposed amendments to Law
No. 925 on defamation, on 13 January | received a letter from Foreign Minister Emma
Bonino assuring me that she would pass on my call for decriminalization of defamation
to the competent authorities. She also informed me that Francesco Gangemi, editor
of monthly newspaper Dibattito News, had been released from prison and is under
house arrest.

The draft law is still pending approval by the Italian Senate.

On 6 February my Office’s expert, Boyko Boev of Article 19 and author of the legal anal-
ysis on Law No. 925 of November 2013, participated in a discussion in Rome organized
by the NGO Ossigeno per I'Informazione with the patronage of the Italian Senate on
“Diffamazione: tutella della reputazione e liberta di stampa” (Defamation: protection
of reputation and freedom of the press) in which he outlined the main points of the
analysis. The object of the conference was to discuss the most problematic and sensi-
tive areas of the draft law.

On 8 June the Italian newspaper Il Corriere della Sera published an op-ed article

“Diffamazione: progetto di legge da rifare,” signed by UN Special Rapporteur on Free-
dom of Opinion and Expression Frank la Rue, Council of Europe Commissioner for Hu-
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man Rights Nils Muiznieks and me. This article stresses the need to fully decriminalize
defamation in Italy in order to respect international standards in the areas of free ex-
pression and free media.

Kazakhstan

On 13 February in a letter to Minister of Foreign Affairs Erlan Idrissov | voiced my con-
cern about an announcement by Chair of the Agency for Religious Affairs Marat Azylkh-
anov on 3 February that all television programs will require approval by the Agency
before broadcasting. Azylkhanov later clarified that he was referring to programs pro-
duced under public procurement contracts.

In the letter | questioned the scope and mechanisms of the screening procedures and
the procedure to ensure how the Agency would protect editorial independence with-
out engaging in censorship. | noted that editorial independence applies to all content,
regardless of whether it is funded by private or public funds.

On 7 April | received a reply from Minister Idrissov informing me that the Agency for
Religious Affairs is not empowered to pre-screen any media content. The Agency’s role
will be to provide expert theological reviews and give recommendations.

On 19 February in a letter to Minister Idrissov | raised the issue of website blocking,
specifically ratel.su, a site that specializes in analytical and investigative reporting. |
also requested information on the criteria applied by the authorities that resulted in
blocks on 596 websites over the past three years for “propaganda of extremism and
terrorism.”

On 7 April | received a reply from Minister Idrissov stating that the measures were
taken to protect citizens from “damaging extremist materials.” He informed me that
the blocking of the websites was the result of a court decision. He noted that 433 of
the websites were blocked for promoting terrorism, 78 for religious extremism, 37 for
nationalistic extremism and 48 for dissemination of information on the production of
explosive devices.

With regard to ratel.su, the Minister clarified that the authorities have not blocked the
site and it is still accessible to the public.

On 26 February Il issued a public statement on the closure of the newspaper Pravdivaya
Gazeta by a district court in Almaty on 24 February for a series of minor administrative
offenses. The newspaper was found guilty of listing false figures related to published
copies and an incorrect date of publication. | expressed concern that minor offenses
and petty irregularities cannot be used to limit media freedom. | also expressed con-
cern that this seems to be a growing trend and urged the authorities to take steps to
reverse it.

A recent legal review of the Administrative Code of Kazakhstan commissioned by my
Office also emphasized the need to remove disproportionate penalties against media
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from the Administrative Code.

On 11 April | expressed concern about a series of changes in laws and regulations that
could restrict media freedom and Internet access and result in the restriction of public
debate. | called on the authorities to reconsider the following changes:

New rules giving the government greater control of media reporting during a state of
emergency; a new article to the Criminal Code criminalizing the dissemination of false
information online or through the media, punishable with a prison sentence of up to
five years and amendments to the law “On Communications” which allow the pros-
ecutor to temporarily shut down websites and entire communications networks for
distributing information “harmful” to individuals, society or the state or for containing
“extremist” rhetoric.

Terms are not clearly defined in all three proposals and allow for very broad interpreta-
tion. When combined with the added burden of harsh sentences in the Criminal Code,
these changes might result in an extreme chilling effect for media in the country. |
urged the authorities to take into account the recommendations of my Office’s latest
legal review.

With regret, | learned that the President signed the communications law amendments
and they went into effect on 5 May. | also learned that the Parliament has approved
the changes to the Criminal Code and that they await the approval of the President.

On 17 April | wrote to the authorities to ask for more information following reports that
police officers physically obstructed the work of a number of journalists on 15 April in
Astana, resulting in injury to one of the journalists.

Kyrgyzstan

On 23 April | presented a legal review on a bill amending an article in the Criminal Code
on the false reporting of a crime and called on President Almaz Atambayev to veto the
measure because it could de facto reintroduce defamation as a crime, in contradic-
tion to the 2010 Constitution. | expressed particular concern about a provision in the
amendment that would introduce stronger protection for public officials against ac-
cusations of corruption.

I noted with regret that on 17 May the bill was signed into law accompanied by a state-
ment that the law only applies to those who knowingly disseminate false information.
I will be closely following implementation of the law and hope that it will not lead to
setbacks in the progress Kyrgyzstan has made in promoting media freedom and free
expression.

(See Legal reviews)
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Latvia

On 14 February | issued a public statement expressing concern about proposed amend-
ments to the Criminal Law that outlaw “the public denial or glorification of Soviet and
Nazi actions against Latvia” and include prison terms for such offences of up to three
years. | called on the authorities to carefully reflect on the proposed changes because
the vaguely worded law could be interpreted in a way that would infringe upon the
right to free expression, stifle pluralistic debate and negatively affect free media. | not-
ed that while historical debates can be very sensitive, any legislative provisions crimi-
nalizing public expression and speech should be restricted to instances of intentional
and dangerous incitement to violence only, in line with the international media free-
dom standards and principles.

On 27 March | wrote to Vineta Porina, a Member of Parliament, in reply to her letter
of 24 February, which expressed concern about my statement on the draft law. | wrote
that in democratic societies free expression must prevail, regardless of the controver-
sial nature of the views expressed.

| was pleased to note that Foreign Minister Edgars Rinkévics also expressed concern
about the draft law along the same lines, indicating that the proposed wording of the
draft law restricts free speech. Unfortunately, on 15 May the Parliament adopted the
law in a final reading, even extending prison terms for public denial for up to five years.

Lithuania

As a follow up to my 15 November 2013 letter to the authorities regarding the manda-
tory disclosure of sources for Baltic News Service journalists, | was pleased to note that
a Vilnius court revoked this requirement in December and found that the search of the
editor’s property had been unlawful.

On 17 December | participated in the conference in Vilnius “Civic responsible media
cultivation and society right to know” organized by the Lithuanian Journalists’ Union
and Ministry of Culture and spoke on journalist’s rights, safety and decriminalization of
defamation. The conference was held in the Seimas and brought together representa-
tives from business, politics, media and civil society.

On 5 February | presented Loreta Grauziniené, Speaker of the Seimas, with a legal re-
view commissioned by my Office on the draft law amending provisions of the Criminal
Code and Administrative Code and issued a public statement on 10 February on the
issue.

Overall, the review found that the proposed amendments would have a positive im-
pact on free expression and media freedom, although some aspects of the Defamation
Law required further attention. | learned that the draft law was approved by the Parlia-
ment in the first reading, but was sent to the Committee on Legal Affairs for further
discussions after receiving negative feedback from the government. | will continue to
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monitor the issue.
(See Legal reviews)
The former Yugoslav Republic of Macedonia

On 20 January | wrote to Foreign Minister Nikola Poposki regarding a civil defamation
judgment against a Fokus journalist and editor-in-chief for damaging the reputation
and honour of Security and Counter-Intelligence Directorate Director Saso Mijalkov. |
wrote that public officials need to endure a higher threshold of criticism and that judg-
ments in any case need to be proportional so as to not bankrupt the media outlet, thus
weakening media pluralism. | wrote that | will closely follow the additional civil libel
lawsuits brought against Fokus.

On 10-12 February | visited Skopje upon the invitation of Minister of Information So-
ciety and Administration Ivo lvanovski. | met with Prime Minister Nikola Gruevski and
Minister lvanovski to discuss media freedom in the country, in particular the newly
adopted media laws and the conviction of journalist Tomislav Kezarovski.

| noted that the laws are a positive development that includes several features sug-
gested by my Office’s legal expert. | will continue to follow their implementation to
ensure media independence and plurality are promoted.

During the visit | also had meetings with a number of media representatives, including
heads of the Association of Journalists of Macedonia, the Macedonian Institute for
Media, the Independent Trade Union of Journalist and Media Workers and the Mace-
donian Association of Journalists’, as well as several journalists.

In co-operation with the authorities, | concluded my trip on 12 February with a visit
to Kezarovski at his home, where he is under house arrest awaiting his appeal. | will
continue to follow his case closely.

On 24 February | wrote to Prime Minister Gruevski and Minister Ivanovski thanking
them for the fruitful discussions and reiterating some main concerns and opportunities
for future co-operation.

On 20 March | received a letter from Prime Minister Gruevski in response to my let-
ter dated 24 February, in which | raised concern over the lack of transparency in how
public bodies spend their advertising budgets. He assured me that advertising is used
for information and education purposes and that the selection procedure is carried out
by an independent agency. With regard to my concerns about civil defamation cases,
to which | also raised attention in my letter, | was assured that only one non-final judg-
ment for defamation has been imposed against media.

On 21 May | issued a public statement expressing concern regarding the coercive ac-
tions by law enforcement officers directed toward journalists covering demonstrations
in Skopje. | called on the authorities to swiftly investigate this incident and to take
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steps to ensure that law enforcement agencies respect the rights of the members of
the media.

To support self-regulation in the country my Office has selected an expert to prepare
a needs assessment, help draft a strategy paper, including an annual action plan and
conduct two workshops for the members of the Press Council, the first of which is
scheduled to begin on 14 July.

Moldova

On 14 January |l issued a public statement condemning the exclusion of three television
channels from several cable networks. | called on the authorities and the regulatory
body to immediately look into this matter in order to preserve media pluralism in the
country.

| was pleased to learn that the cable networks resumed broadcasts on all three chan-
nels a short time later.

On 17-19 March | paid an official visit to the country at the invitation of the Ministry
of Foreign Affairs where | met with authorities, representatives of the broadcasting
regulator, public service broadcasters, civil society and journalists from both banks of
the Dniester/Nistru River. Among other issues, | discussed the lack of transparency in
media ownership, concentration of the advertising market, the slow digital switchover
process and low public awareness regarding digitalization, as well as a weak and finan-
cially dependent public service broadcaster.

| expressed concern with the delay in launching the digital switch-over, which must be
completed in 2015, and noted the need for taking specific steps, including introducing
related technical regulations in the legislation. | noted that the majority of recommen-
dations from the legal analysis of the Programme on the Transition from Analogue
Terrestrial Television to Digital Terrestrial Television commissioned by my Office in
2012 were taken into account. The legal analysis is available at http://www.osce.org/
fom/92575

(See Visits and participation in events)
On 8 May | presented authorities with a legal review commissioned by my Office re-
garding several proposed amendments to the audiovisual legislation. Despite some

minor improvements, the review found that the proposed amendments lack clarity,
overlap and fail to reflect the interests of all stakeholders.

(See Legal reviews)
Montenegro

On 27 November | received a letter from Minister of Interior Rasko Konjevic in re-
sponse to my previous interventions on the safety of journalists. He assured me that
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the attacks on the newspaper Vijesti and on journalist Tufik Softic are strongly con-
demned by all relevant state institutions and that the government and ministry are
working to create an environment in which free expression and the safety of journalists
are foundations for democratic development.

On 17 December | wrote to Igor Luksic, Deputy Prime Minister and Minister of Foreign
Affairs and European Integration, to reflect on our meeting at the OSCE Ministerial
Council in Kyiv where we discussed the safety of journalists. | also requested an official
visit to the country.

On 4 January in a public statement | condemned an attack on Dan newspaper journalist
Lidija Nikcevi¢ and called on authorities to finally end impunity for assaults on journal-
ists.

On 13 February | issued a public statement expressing concern about another attack
on the daily newspaper Vijesti and noted that this event adds to the dangerous trend
of violence and hostility toward members of the media.

On 19 February | wrote to Minister Luksic to reiterate my request for an official visit
to Montenegro, the logistics of which my Office and the Permanent Representation of
Montenegro are now planning.

On 27 May | issued a public statement on the 10th anniversary of the murder of jour-
nalist Dusko Jovanovié. | urged the authorities to ensure a thorough and transparent
investigation to identify those behind the crime and bring them to justice.

On 4 June | met with State Secretary Vladimir Radulovic¢ to discuss my upcoming official
visit to Montenegro and other media freedom related issues.

Romania

On 12 December | wrote to the authorities and issued a public statement expressing
concern about amendments that would re-criminalize defamation. The amendments
have been widely criticized by civil society for their potential chilling effect on media.

| pointed out that civil society and other vital stakeholders were left out of the consul-
tations on the new draft provisions. | called on Parliament to reconsider the amend-
ments in order to ensure that journalists are able to report on issues of public interest
without fear of criminal charges.

| was pleased to see that the new Criminal Code, which went into effect on 1 February,
contained no provisions regarding “crimes against human dignity.”

Russian Federation

On 11 December | received a response from the authorities to my letter of 8 November
about the detention and interrogation of @ystein Bogen and Aage Aune from the Nor-
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wegian TV2 channel who were detained on three separate occasions and interrogated
six times in Southwest Russia.

| was informed that the incident was the result of a technical error on the part of
representatives of the regional law enforcement authorities. The authorities assured
me that the event was thoroughly investigated and all those responsible were duly
penalized.

On 20 December | wrote to the authorities expressing concern regarding the convic-
tion and sentencing of Sergei Reznik, a well-known investigative journalist and blogger
in Rostov-on-Don, who was found guilty of insulting a public official, bribery and delib-
erately misleading authorities and sentenced to one and a half years in a work colony.

| asked for more information on the case and expressed hope that his imprisonment is
not related to his work as a journalist known for his critical reporting.

On 15 April I learned that the appeals court upheld Reznik’s conviction.

According to reports, on 11 June a new criminal case was filed against Reznik for insult-
ing a government official. | will follow this case closely.

On 20 December | issued a public statement calling on the members of the State Duma
to reconsider the proposed changes to the Law “On information, information tech-
nologies and on protection of information” which would allow the Prosecutor General
and his deputies to block websites containing content such as calls to participate in
public events held in violation of government regulations and for extremist activities, a
concept broadly defined within the legislation.

| was disappointed to learn that the amendments were passed and then signed into
law by the President of the Russian Federation on 30 December.

The same day | issued another statement welcoming the conviction of Pavel Sopot for
ordering the murder of Igor Domnikov, a Novaya Gazeta journalist killed in 2000. | also
welcomed the potential amnesty for members of the punk band Pussy Riot, who were
convicted in 2012 on hooliganism charges and expressed hope that charges would be
dropped against the journalists covering the Greenpeace action at Gazprom'’s Prira-
zlomnaya platform in the Barents Sea in 2013.

| was pleased to learn that on 23 December the members of Pussy Riot were released
from prison.

On 9 January | issued a public statement expressing concern over the sentence handed
down to journalist Aksana Panova, founder and former chief editor of the Ura.ru and
chief editor of Znak.com news agency in Yekaterinburg, of 300,000 rubles on charges
of extortion as well as a two-year ban on practicing journalism.

On 14 January | received a response from the authorities noting that the criminal in-
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vestigation of Panova’s case was conducted in full compliance with existing legislation
and had no correlation to her role as a journalist.

| was pleased to learn about an appeals court ruling of 7 May lifting the ban on Pano-
va’s professional work in the media and issued public statement on 8 May welcoming
this decision.

On 15 January | wrote to the authorities conveying concern about the refusal to grant
a visa and the subsequent decision barring David Satter, a well-known US journalist
and adviser to Radio Free Europe/Radio Liberty, from entering the Russian Federation
for five years for an administrative violation of the rules on entering and staying in the
country.

On 17 January | received a reply from the Russian Foreign Ministry stating that Satter
was barred entry to the country by a court decision based on non-compliance with
established visa procedures.

On 5 February | issued a public statement expressing concern about the exclusion of
the independent television station Dozhd by a number of major cable and satellite op-
erators. | noted that both the Prosecutor’s Office and Roskomnadzor, the federal tele-
communications regulator, investigated Dozhd’s activities but found no legal grounds
for sanctions.

On 11 February | received a letter from the authorities informing me that the exclusion
of Dozhd came as a result of a voluntary decision by privately owned media operators
acting in response to their audience. | will continue following this case closely.

In the same letter of 11 February the authorities noted that my Office did not react to
a 29 January briefing by the High Representative of the European Union for Foreign Af-
fairs and Security Policy Catherine Ashton in Kyiv, to which several Russian journalists
were denied entry.

On 19 February | replied to the authorities stating that my mandate does not neces-
sitate intervention when it comes to the public relations policies of international orga-
nizations, such as the EU. At the same time, | fully agreed that journalists should have
equal access to all public events.

On 27 March | wrote to Supreme Court Chair Vyacheslav Lebedev and issued a pub-
lic statement welcoming the court’s decision of 19 March to reinstate Rosbalt news
agency’s certificate of registration as a mass media outlet.

On 31 March | wrote to the authorities expressing concern regarding the detention of
Valery Badmaey, the editor of the Sovremennaya Kalmykia newspaper and the confis-
cation of the newspaper’s latest edition. Badmaev was released the next day, however
the newspaper’s print run has not been returned. | expressed hope that this incident
would be thoroughly investigated and asked for more information on the case.
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On 19 May | received a response from the Investigative Committee informing me that
the newspaper’s edition was confiscated for allegedly containing extremist materials
and that Badmaev was fined by the administrative court for insulting police officers
during the confiscation. The investigation into the newspaper’s content apparently has
not been completed.

On 3 April | wrote to the authorities expressing concern regarding the denial of entry
to Russia of three crew members from Ukraine’s Channel 5. | reminded the authorities
that OSCE participating States should not hinder the work of foreign journalists and
asked for more information on the case.

On 23 April l issued a public statement expressing extreme concern about the decision
of the State Duma to adopt the amendments to the law “On information, information
technologies and on protection of information” and calling on the President to veto
these and other attempts to restrict free expression and free media. | said that, if en-
forced, the proposed amendments would curb free expression and freedom of social
media, as well as seriously inhibit the right of citizens to freely receive and disseminate
alternative information and express critical views.

Unfortunately on 5 May the President of the Russian Federation signed the amend-
ments into law.

I was also disappointed to learn that on 23 April and 5 May respectively, the State Duma
adopted and the President signed amendments to legislation criminalizing speech glo-
rifying Nazism and dissemination of false information on Soviet Union actions during
World War II, an issue on which | have previously expressed concern. See http://www.
osce.org/fom/103121

On 20 May | wrote to the authorities regarding the May 17 detention of Yurii Mamon
and Dmitriy Podenko, journalists from ICTV who were reportedly detained in Belgorod
oblast and interrogated by the Federal Security Service officers for more than 17 hours.
I urged the authorities to abstain from interfering in the work of foreign journalists and
asked for more information on the case.

On 5 June |l issued a public statement expressing concern about the detention of media
freedom defender Anna Sharogradskaya, Director of the Regional Press Institute, who
was barred from flying to the United States and held for several hours at the Pulkovo
airport in Saint Petersburg without charges brought against her. All her files and elec-
tronic devices were seized.

On 10 June | issued a public statement welcoming the sentences handed down to five
people for the murder of journalist Anna Politkovskaya in 2006. | called for the investi-
gation to continue to bring the masterminds to justice.

Serbia

On 29 November | received a letter from Slavka Draskovic, Director of the Serbian Gov-
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ernment’s Office for the Diaspora, regarding the pressure on the Serbian minority in
Croatia and further enhancement of hate speech in the Croatian media.

On 12 December | informed Draskovic that, although my Office closely monitors devel-
opments regarding hate speech, such content related issues should be dealt with by a
national judicial process.

On 13 December l issued a public statement expressing my concern about the blocking
of access to online media content. Investigative news stories were deleted from some
media websites after they were hacked. An article by journalist Miodrag Sovilj was
removed from numerous websites, including the website of the Centre for Investiga-
tive Journalism of Serbia and Autonomija.info. | urged authorities to do their utmost to
protect the culture of free Internet that exists in the country.

On 16 December | wrote to the authorities regarding an attack on journalists from B92
and Prva TV in Backi Gracac in the municipality of Odzaci. | welcomed the fact that
Minister of Justice Nikola Selakovi¢ condemned the incident and called for a full investi-
gation and prosecution of those responsible. In my letter | joined the call to investigate
these incidents.

On 14 January | issued a public statement welcoming the arrests made in the case of
the murder of journalist Slavko Curuvija in 1999. | also reminded the authorities that
the killings of journalists Dada Vujasinovi¢ in 1994 and Milan Panti¢ in 2001 remain
unsolved and urged the continued investigation of these cases in order to bring those
responsible to justice. | welcome the fact that the prosecution has raised indictments
for the murder of Slavko Curuvija.

On 22 January | wrote to the authorities to request additional information on an inci-
dent in which police officers allegedly entered the home of Lily Lynch, a journalist and
editor of Balkanist.net, in the middle of the night for questioning. | expressed my trust
that authorities would carefully investigate this case.

On 27 May | issued a public statement to express my concern about a worrying trend of
online censorship and urged the authorities to nurture uncensored debate on issues of
public interest, especially in times of crisis, such as the current situation with flooding
in the region. | also brought to light the detention and police interrogation of persons
for allegedly spreading panic. | stated that arresting individuals because of their blogs,
comments or other written content is not acceptable. | urged the authorities to put an
end to this trend and stop interfering with the work of online media outlets.

On 2 June | spoke with Prime Minister Aleksander Vuci¢ regarding my statement and
the issue of online censorship and informed him that the trend of removing websites
and blocking online resources and comments must be reversed. He assured me that he
and his government will tackle these issues. Prime Minister Vuci¢ and | agreed to meet
at the earliest possible time in order to discuss these and other media related issues.
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On 5 June RTV Mladenovac journalist Dragan Nikolic was interviewed by the police be-
cause of a post on Facebook, allegedly insulting and damaging reputation and dignity
of public figures and on the weekend of 1 June the website of Pescanik was attacked
and unavailable. My Office stands ready to provide assistance to improve the current
media situation.

Slovenia

On 27 February | wrote to Foreign Minister Karl Erjavec to express concern about crimi-
nal charges that have been brought against Anuska Deli¢, an investigative journalist for
the daily newspaper Delo in Ljubljana, for revealing classified information leaked from
the National Intelligence and Security Agency, SOVA.

| also noted the case of Dejan Kaloh, owner and director of the web portal Politikis,
who was also investigated by police for allegedly revealing classified information.

I received a reply dated 7 April from Minister Erjavec assuring me that the case of Deli¢
would be decided by an independent and impartial court. | will continue to follow
Delic’s case.

| was also informed that the State Prosecutor had dismissed criminal proceedings
against Kaloh.

Spain

On 1 April I issued a public statement expressing concern about violence and intimi-
dation by police against journalists covering demonstrations in Madrid on 29 March.
According to media reports, journalists who clearly identified themselves as such were
attacked and prevented from taking photographs or gathering information by police
officers.

| called on the authorities to safeguard journalists when reporting on public demon-
strations and to begin an investigation of these attacks.

On 15 May I received a reply from the authorities in which they fully agreed that any at-
tempt to intimidate or attack journalists is unacceptable. They also informed me that,
according to a report prepared by the Ministry of Interior, police officers had beaten
journalists who had not identified themselves in an attempt to arrest violent protes-
tors. They assured me of their commitment to protecting free expression and media
freedom.

Sweden

On 6 January | issued a public statement expressing my concern about an attack on
journalist PeO Warring, editor-in-chief of Swedish newspaper Eskilstuna-Kuriren. |
called on the authorities to swiftly and thoroughly investigate the incident.
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Switzerland

On 21 February | issued a public statement voicing my concern about a criminal case
initiated on the basis of a 9 October 2012 article about drug sales, in which journalist
Nina Jecker was subsequently ordered to reveal the identity of her sources. The order
was upheld by the Federal Court on 31 January.

| called on authorities to protect journalists’ right to keep sources confidential and to
bear in mind the possible consequences this case could have on media freedom in the
country.

The lawyer for the Basler Zeitung newspaper, in which the article was first published,
said that the case will be filed with the European Court of Human Rights. | will continue
to monitor progress on the case.

| was pleased to learn that on 23 May a regional court in the canton of Neuchatel af-
firmed the search of the home and seizure of reporting material, including a computer,
of photographer Ludovic Rocchi, as illegal.

Law enforcement authorities searched Rocchi’s home in August 2013 and a court held
the search unjustified a month later. | issued a public statement at that time noting the
first court’s decision as a positive sign for protection of journalists’ sources.

Tajikistan

On 26 December | issued a public statement condemning the arrest and beating of
Abdurakhim Shukurov, a camera operator working for the Ozodagon News Agency, by
law enforcement officials. | urged the authorities to take all steps necessary to prevent
future arbitrary arrests of journalists.

Although local authorities said that Shukurov would be held for several days, he was
released the same day.

On 26 February | issued a public statement voicing my concern over a 25 February
civil court decision requiring journalist Olga Tutubalina to pay damages for defamation
to three plaintiffs who claimed to have suffered “physical and mental suffering” even
though they were not named in her article for the Asia Plus news website.

| pointed out that this case sets a dangerous precedent that could stifle public debate
and dissuade journalists from critical reporting.

| was disappointed to learn that on 30 April a Dushanbe city court upheld the ruling
against Tutubalina. My Office will continue to follow developments in the case.

On 11 June | issued a public statement urging the authorities to ensure unfettered

access to the Internet after many service providers once again blocked access to You-
Tube. | said it was the government’s responsibility to ensure Tajik citizens have unre-
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stricted access and officials should indicate why it has been blocked, as it was during
periods of time in 2012 and 2013.

On 18 June | wrote to the Minister of Foreign Affairs Aslov Sirodjidin and issued a pub-
lic statement to express my concern about the disappearance of Alexander Sodigov a
blogger and contributor to Global Voices, the Central Asia-Caucasus Institute Analyst
(The John Hopkins University) and the Eurasia Daily Monitor (Jamestown Foundation)
focusing on politics in Central Asia.

According to a public statement on 17 June issued by the Department of the State
Committee for National Security in the Badakhshan Mountainous Autonomous Region,
Sodigov was detained on 16 June in Khorog. Despite media reports of his release, his
whereabouts remain unknown. The authorities in their statement suspected Sodiqov
of spying for an unspecified foreign country. His employer, the University of Exeter, as
well as Sodiqov’s co-researcher, however, confirmed that he is in Tajikistan conducting
research on conflict prevention methods for the University.

| asked the authorities to provide information on the whereabouts of Sodigov and the
circumstances of his disappearance.

Turkey

On 10 January | warned in a public statement that blocking services of the video shar-
ing website Vimeo, which was upheld on 9 January by the Criminal Court of Peace, fur-
ther limits free expression and media freedom in the country. | noted that more than
30,000 websites are inaccessible for home users in Turkey and stated that the Internet
Law has become an additional tool to silence critical voices online and requires urgent
and thorough reform.

On 17 January | issued a public statement calling for justice to be served in the case
of Hrant Dink, a prominent Armenian-Turkish journalist whose murderers are still at
large seven years after his death. | asked authorities to double their efforts to find the
perpetrators and noted the ongoing retrial surrounding his death, following a ruling
by the Supreme Court of Appeals in May 2013 acknowledging a criminal conspiracy to
silence the journalist.

On 20 January | wrote to Foreign Minister Ahmet Davutoglu to express concern about
pending amendments to the Internet Law, also known as Law No. 5651, that will en-
able authorities to remove content they disagree with. | recalled that even without
these amendments the current law severely restricts freedom of expresion and the
citizens’ right to access information and reiterated the need for fundamental reform
of the law. | informed the Minister that my Office would provide a brief assessment of
the amendments.

On 28 January | forwarded to Minister Davutoglu an assessment of the draft amend-
ments to Law No 5651, commissioned by my Office, asking that it be taken into consid-
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eration during debates on the issue in Parliament.
(See Legal reviews)

On 31 January | issued a public statement calling for the amendments to the Internet
Law to respect media freedom and the right to freedom of expression and warned
that, if adopted, the new measures would place a disproportionate burden on Internet
service and hosting providers. | also expressed concern about the right of the Telecom-
munications Communications Presidency (TIB) to request and collect data on Internet
users without judicial oversight. | asked again that the concerns outlined in the as-
sessment commissioned by my Office be considered by the authorities and called for
an open and broad public discussion with all stakeholders. | also repeated my Office’s
readiness to assist in bringing the Internet Law in line with OSCE commitments on free
expression and media freedom.

On 7 February | publicly condemned the deportation of journalist Mahir Zeynalov, an
Azerbaijani national working for the daily Today’s Zaman, for two of his tweets con-
sidered inappropriate by the authorities. | called for his immediate release and for all
charges against him to be dropped.

On 14 February | wrote to President Abdullah Giil asking him to veto the new Internet
Law and return it to Parliament for further deliberations. | noted that the new law con-
tained several highly worrisome provisions that enable authorities to block free online
discourse on issues of public interest. | noted again the lack of public consultations and
the concerns voiced by many national and international media experts about the new
law.

On 17 February |l issued a public statement in which | repeated my call to President Gill
to veto the Internet Law and initiate public consultation on the law.

On 28 February the President approved the new Internet Law.

On 11 March | received a reply from the Office of President Gil informing me that
the President approved the new law with an assurance from the government that the
most contentious articles within the bill would be immediately revised. The letter also
informed me that the government had presented revisions to the Parliamentary com-
mission, following the President’s approval, and these revisions were passed by the
Parliament on 25 February.

On 10 March | publicly welcomed the release of journalist Tuncay Ozkan, the former
owner of Kanal Biz television station arrested in 2008, and urged swift, fair and trans-
parent trials for all imprisoned journalists in Turkey. | noted that the life sentence in
solitary confinement handed down to Ozkan in August 2013 was of unprecedented
length and severity and a grave attack on free expression and free media.

On 21 March | issued a public statement calling for the immediate lifting of a Twitter
ban in the country enacted by three court rulings and a prosecutorial decision by the
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TIB. | called on the authorities to vacate the court decisions that allow the blocking
of Twitter, adding that the government should protect and encourage pluralistic dis-
course both offline and online. | noted that while technology would always find ways
to circumvent such bans, in the short run such prohibitory approaches from the high-
est authorities threaten the free flow of information and citizens’ fundamental right to
freely express themselves.

On 27 March | publicly called for an end to the censorhip of social media platforms in
Turkey, following the move by telecommunications regulator TIB to block YouTube. |
said that by blocking access to social media platforms Turkey is deliberately disregard-
ing the fundamental rights to free expression and media freedom. | repeated my call to
the authorities to preserve media freedom both online and offline and to immediately
restore access to Youtube and reinstate Twitter services without delay.

On 8 May in a public statement | welcomed the release of journalists Fiisun Erdogan
and Bayram Namaz. They were arrested in 2006, convicted and sentenced to life in
prison in November 2013 on charges that they were senior members of a Marxist or-
ganization banned under the Anti-Terror Law. | repeated my call for the release of all
journalists from prison convicted under that law.

On 30 May | publicly welcomed the ruling made on 29 May by the Turkish Constitu-
tional Court that the blanket ban on YouTube violated individual rights of Internet users
and freedom of speech and called for the immediate implementation of the decision
by the telecommunications regulator, TIB.

On 18 June my Office published an updated table of imprisoned journalists in Tur-
key. The document, available on the website of my Office at https://www.osce.org/
fom/119921, shows that there are currently 22 journalists in prison.

| commend the fact that the number of imprisoned journalists has dropped signifi-
cantly in the last three years. In April 2011, when my Office published the table for the
first time, 95 journalists were in prison. | also express my appreciation to the authori-
ties, including the Ministry of Justice, for continuously sharing their information with
my Office on the status of imprisoned journalists.

| hope that soon all journalists will be freed in Turkey, and | repeat my calls to the au-
thorities to carry out the much needed reform of the laws that allow for imprisonment
for journalistic work, including the Anti-Terror Law and the Criminal Code.

My Office stands ready to assist Turkey in this very important endeavour.
Turkmenistan

On 20 January in a letter to Deputy Chairman of the Cabinet of Ministers and Foreign
Minister Rashid Meredov, | noted reports that a number of legislative changes had
reduced criminal sanctions for libel. | was also pleased to note that the new criminal
code allows for monetary penalties as an alternative to prison and that minor cases of
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libel and insult have been moved from the Criminal Code to the Code of Administrative
Wrongdoings.

Though these legislative changes do not fully decriminalize libel, | see them as positive
first steps toward the total eradication of criminal defamation. | was also pleased to
note recent reforms in media legislation that will improve Internet access and afford-
ability in the country.

My Office continues the close co-operation with the Centre in Ashgabat in identifying
suitable international experts in this field for a workshop on online media legislation
planned for the summer in Ashgabat.

Ukraine

On 29 November | issued a public statement condemning the attack on Dmitry Gnap
and Yakov Lyubchich from Hromadske.tv who sustained injuries and damage to their
equipment while reporting on the demonstrations in Kyiv. | also condemned attacks
in Zhitomir on Vlad Puchich, Chief Editor of “20 Minutes” newspaper, who sustained
various injuries.

On 2 December | wrote to the former Chairperson-in-Office and Foreign Minister and
issued a public statement expressing concern about the magnitude of violence against
members of the media at the demonstrations in Kyiv. In most of the cases, the beatings
were conducted by the law enforcement officers who attacked journalists, regardless
of their identification as members of the press. | called on the authorities to take ur-
gent action to halt the violence and to swiftly launch investigations into these attacks.

| received a reply to this letter from the Ministry of Interior on 4 February stating that
from November 21 to January 25 law enforcement units received 77 reports of “unlaw-
ful acts” against journalists. The Ministry also informed me of the production and dis-
tribution of press vests for media representatives as a preventive measure for possible
conflict between police officers and journalists during public events.

On 20 December | received replies from the Administration of the President and the
General Prosecutor’s Office to my letter of 23 October regarding the attacks on several
journalists. | was assured that due consideration was being given to these cases and
that investigations would be carried out when incidents were reported.

On 23 December | wrote to the authorities about attacks on Yurii Kot, a journalist with
Inter TV channel and Svetlana Malitskaya, a photojournalist with Internet-based news-
paper “Dorozhnyi Kontrol,” in Kyiv on 15 and 16 December, respectively. | also raised
concern regarding the reported denial of entry to Ukraine to David Kakulia, a journalist
with Georgian Rustavi-2 TV channel, on 20 December as well as law enforcement’s
reported attempt to deport journalists from Georgia’s Tabula TV for allegedly partici-
pating in public protests in Kyiv.

On 22 January and 20 February | received replies from the authorities stating that law
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enforcement had initiated criminal investigations into the attacks on Kot and Malitska-
ya. | was informed that Kakulia was banned from entering Ukraine for a period of two
years for “activities aimed at harming state security of Ukraine.” The Security Service
had no information about the expulsion of the Tabula TV journalists.

On 25 December | issued a public statement condemning the brutal attack on Tatyana
Chernovil, a journalist with Ukrainskaya Pravda, in which she sustained serious injuries.
| called on the authorities to conduct a swift and thorough investigation to bring those
responsible to justice.

On 16 January | issued a public statement expressing concern about the amendments
to the Criminal Code adopted by the Verkhovna Rada that recriminalized defamation,
provided additional protection for public officials from critical speech and introduced
criminal responsibility for distributing extremist materials through the media and the
Internet. | called on then President Yanukovich to veto these legislative amendments.

Subsequently, my Office contributed to the OSCE/ODIHR Opinion on Amendments to
Certain Laws of Ukraine upon request of the authorities.

On 28 January | welcomed the repeal of these provisions and called on the Verkhovna
Rada to fully revoke all regressive provisions limiting media freedom.

On 22 January | wrote to the authorities regarding journalists’ safety and issued a pub-
lic statement regarding cases of violence against more than 30 journalists from various
media injured while fulfilling their professional duties during the public protests in Kyiv.
In some cases, journalists were reportedly specifically targeted by law enforcement
despite clear identification as members of the media. | called on authorities to take
urgent action to stop all violence against members of the media.

On 19 February | issued a public statement condemning the violence in Kyiv during
which Vesti journalist Vyacheslav Veremyi was killed and many other journalists were
injured. | repeated my call to the authorities to ensure journalists’ safety and refrain
from targeting members of the media.

| was pleased to learn about the 13 June General Prosecutor’s report on completion
of the investigation into Veremyi’s murder. Reportedly, one suspect has been arrested
and seven others are being sought.

On 26 February | wrote to Oleksandr Turchinov, then Acting President of Ukraine and
Chair of the Verkhovna Rada, and issued a public statement expressing my concern
about an initiative by a group of members of the Verkhovna Rada to ban the broad-
cast and rebroadcast of certain television and radio programs produced in countries
not party to the European Convention on Transfrontier Television. | emphasized that
banning broadcasts is an extreme form of censorship and called on the authorities to
withdraw the proposed decree.

On 28 February | issued a public statement expressing concern about the presence of
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armed people who had taken control of access to national TV and radio channel Krym
in Simferopol.

On 3 March in a public statement | urged all responsible parties to stop the harassment
of journalists following reports of interference in the work of journalists in Simferopol.
| also condemned attacks on journalists in Donestsk and Kharkiv in the presence of
police who did not intervene.

On 7 March lissued a public statement following a visit to Ukraine and meetings with
media associations and local journalists in Simferopol and Kyiv, warning of the sever-
ity of the media freedom crisis in Ukraine. | called on all those responsible to stop
the information war, ensure journalists’ safety in Crimea and elsewhere and imme-
diately start to deescalate the situation. | stated that the Tatar journalists at the state
broadcaster Krym were under political pressure from the broadcaster’s administration
and that access to official information from local authorities was only being provided
“loyal” journalists.

During my meetings in Kyiv with senior government officials | stressed that there must
be no impunity for attacks against journalists and brought up the murder of Vesti jour-
nalist Vyacheslav Veremyi. | also expressed hope that the public service broadcasting
law would be adopted in order to establish a politically and financially independent
and impartial broadcaster, improve access to information and enhance the regulator.

(See Visits and participation in events)

On 8 March in a public statement | condemned the continued closure of a number tele-
vision stations and attacks on journalists in Crimea. | again called on those responsible
to re-establish law and order in Crimea and to bring an end to the deterioration of the
free media environment.

On 10 March | wrote a letter to Acting Minister of Foreign Affairs Andrii Deshchytsia
regarding the denial of entry to the country for members of Russian media outlets. |
asked the authorities to abstain from creating obstacles barring country access to for-
eign journalists seeking entry in their professional capacities.

On 10 March in a public statement | called for the immediate release of Oles Kromplyas
and Olena Maksimenko, journalists with the Glavkom and Ukrainskiy Tizhden news
portals respectively, who were kidnapped on 9 March near Armyansk.

On 11 March | publicly expressed concern about the National Television and Radio
Broadcasting Council’s demands that cable operators in Ukraine stop transmitting Rus-
sian television channels Rossiya 24, ORT, RTR Planeta and NTV-Mir. | said that banning
programming without a legal basis is a form of censorship and national security con-
cerns should not be used at the expense of media freedom.

On 19 March | wrote to Acting President Turchinov and issued a public statement ex-
pressing outrage about the attack on the acting President of the National Television
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Company of Ukraine, Aleksandr Panteleymonov, by a group of members of the Ukrai-
nian political party “Svoboda,” forcing him to resign. | stressed the especially serious
nature of the attack given that a number of the assailants represent not only the leg-
islative branch but are also members of the freedom of speech and information com-
mittee of the Verkhovna Rada.

| also mentioned the 17 March case in which a group stormed the state television of-
fice in the Chernigov region and forced director Arkadiy Bilibayev to resign. | called
on the authorities to launch swift and transparent investigations and bring all those
responsible to justice.

On 28 March | issued a public statement welcoming the Verkhovna Rada’s adoption of
amendments to legislation that improve implementation of the 2011 law on access to
information and broaden the scope of information accessible to the public.

I was pleased to learn that on 1 April the authorities reconsidered the decision regard-
ing the denial of entry for Yuriy Barabash, whose case | raised in a 16 July letter.

On 3 April | wrote to the authorities conveying concern regarding the denial of entry
to Ukraine for members of Russian media outlets. | reiterated my call to abstain from
denying entry to members of the foreign media.

On 7 April  wrote to the authorities to convey concern about the 4 April murder of Vas-
ily Sergiyenko, a contributor to Nadrossia newspaper in Cherkasskaya Oblast. | asked
the authorities to swiftly investigate this murder and provide more information on the
case.

On 8 April | expressed my concern about the attacks on journalists and their offices in
eastern Ukraine on 7 April. | urged law enforcement agencies to do everything in their
power to ensure safe working conditions for journalists and prevent acts of violence
against the media.

On 9 April | wrote to the authorities conveying concern regarding the denial of entry to
Ukraine for members of Russian media.

On 16 April at the end of my three-day visit to Ukraine, in a public statement | alerted
OSCE participating States about the deterioration of journalists’ safety in the country.
| stressed that journalists are under attack, both physically and as part of ongoing psy-
chological warfare. | also mentioned that journalists in Crimea face additional prob-
lems including media re-registration, possible eviction from the region for failure to
change citizenship, vicious labelling, threats and denial of access to public information.

(See Visits and participation in events)

On 17 April | issued a public statement condemning the seizure of the television tower
in Sloviansk in eastern Ukraine and the subsequent replacement of Ukrainian channels
with channels originating in the Russian Federation.
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On 22 April I issued a public statement expressing deep concern about new cases of
detention and attacks on a number of domestic and international journalists in eastern
Ukraine.

On 24 April | issued a public statement calling attention to the continuing attacks on
journalists and deterioration of the media freedom environment in eastern Ukraine.

On 25 April | wrote to Arsen Avakov, Acting Minister of Internal Affairs and issued a
press release regarding the disappearance of Julia Shustraya and Mikhail Pudovkin, a
journalist and cameraman with LifeNews. | also expressed concern about the 24 April
disappearance of Stepan Chirich, a producer with the NTV channel, in Dnepropetrovsk
oblast.

On 29 April | issued a public statement denouncing new cases of kidnapping and at-
tacks on journalists, the takeover of a regional television station in Donetsk and the
illegal switching of Ukrainian television and radio broadcasts to those originating in the
Russian Federation. | also noted a 28 April attack on Inter channel by protesters in Kyiv
demanding that the broadcast of a Russian television series be stopped.

On 2 May in a public statement | renewed my call for all parties to respect media free-
dom following new report of intimidation of journalists, disappearances and a violent
takeover of a regional television station in Luhansk by armed group.

On 9 May | issued a public statement denouncing 15 new incidents of kidnapping,
assaults on journalists and attacks on the broadcasting infrastructure within the last
week.

On 14 May | welcomed the adoption of a public broadcasting law as a significant step
toward institutionally reinforcing media freedom in the country. | was pleased to note
that recommendations made by my Office in a review of the law’s draft were taken into
account by the Verkhovna Rada deputies.

On 19 May | wrote to Acting Minister of Internal Affairs Arsen Avakov regarding the
arrest of LifeNews journalists Marat Saichenko and Oleg Sidyakin who were detained
by the Ukrainian military forces on 18 May and reportedly handed over to law enforce-
ment authorities. | expressed hope the journalists will be released and that authorities
will thoroughly investigate the case. | was pleased to learn that on 24 May both jour-
nalists were released.

On 19 May | also issued a public statement calling on all parties to stop targeting media
professionals covering the crisis. | denounced new cases of journalists’ detainment and
denials of entry into Ukraine.

On 25 May | issued a public statement mourning the killing of Italian photojournalist
Andrea Rocchelli and his Russian assistant, Andrey Mironov, in eastern Ukraine, not-
ing that such deaths are horrible reminders that not enough is being done to protect
journalists. | called on the authorities to swiftly and thoroughly investigate the circum-
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stances of their deaths and to hold those responsible accountable.

On 30 May | issued a public statement condemning new acts of violence, detentions,
blocking of television channels and refusing entry into Ukraine for members of the
media.

On 3 June |l issued a public statement condemning the continuing attacks on and mis-
treatment of members of the media in eastern and southern Ukraine following the
detention and beating of the journalist and producer with the Centre for Journalistic
Investigations in Simferopol and the raid on the offices of the Donbass newspaper and
Vecherniy Donetsk by a group of armed men.

| appreciate receiving a letter from the authorities on 13 June with detailed updates on
investigations undertaken in several matters raised during this reporting period. | look
forward to receiving the results of these investigations.

On 17 June | issued a public statement mourning the killing of Russian journalist Igor
Kornelyuk in eastern Ukraine, noting that his death is yet another horrible remind-
er that not enough is being done to protect journalists. | called on the authorities to
swiftly and thoroughly investigate the circumstances of his death and to hold those
responsible accountable. | also expressed deep concern about the deteriorating media
freedom environment, denounced the latest incidents and again called on all parties
to let journalists do their job in a free and safe manner.

| welcome the immediate reaction of President Petro Poroshenko, who instructed law
enforcement authorities to thoroughly investigate the circumstances of Kornelyuk’s
death.

| was also deeply saddened to hear about the killing of Anton Voloshin, a sound engi-
neer, who was earlier reported missing as a result of the same incident.

United States

On 3 June lissued a public statement expressing disappointment that the United States
Supreme Court declined to consider an appeal by a New York Times reporter, James
Risen, who is being compelled to testify in a criminal case against a government em-
ployee accused of passing secrets. | initially wrote to U.S. Attorney General Eric Holder
in July 2013 to express concern about attempts to force Risen to testify about a source
in a theft of secret information case — which run counter to published Justice Depart-
ment guidelines that compel reporters to testify only as an extraordinary measure and
a last resort.

| reiterated my call for a shield law to protect journalists from revealing sources in
court cases and also asked the Department of Justice to refrain from compelling Risen
to testify at trial.

On 16 June | wrote to the Chairman of the Federal Communications Commission to
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present a legal review commissioned by my Office on proposed net neutrality rules
and issued a public statement on the issue. | noted that the proposed rules would
allow broadband providers to discriminate against content which may conflict with
their political, economic or other interests and that this would contradict international
standards, OSCE commitments on free expression and free media and longstanding
U.S. First Amendment principles. | also expressed my hope that the recommendations
included in the review will be taken into consideration by the FCC when adopting the
rules. | will continue monitoring the issue.

Uzbekistan

On 30 January | issued a public statement on the disappearance of photojournalists
Umida Akhmedova and her son, Timur Karpov, who were detained by police on 29
January. | also wrote to Foreign Minister Abdulaziz Kamilov requesting his assistance in
locating the two journalists.

On 31 January my Office received word that during their period of detention, the two
journalists had been ordered to pay a fine for their participation in an unsanctioned
campaign. They were then released. On 23 February my Office received confirmation
from the Permanent Mission of Uzbekistan to the OSCE that they had been fined for
administrative offenses.

On 28 May | wrote to President Islam Karimov requesting a presidential pardon for
Solijon Abdurakhmanoyv, a journalist who has served six years of a 10-year prison term.
| expressed concern that his current conditions in prison could lead to a rapid deterio-
ration of his health, given his age and numerous medical problems.

Communiqués and other documents issued

In addition to public statements | issued four Communiqués, a Memorandum and a
Report on specific issues related to freedom of the media and freedom of expression
that require additional attention by OSCE participating States.

On blocking television channels

On 27 March | issued a Communiqué on the blocking of television channels. | called
on participating States to refrain from blocking media to avoid arbitrary and politically
motivated actions which could impede media pluralism. Media freedom is dependent
on a healthy, vibrant and competitive media landscape that includes a variety of voices
and opinions. The document is available at www.osce.org/fom/116888

On denial of entry of journalists from one OSCE participating State to another
On 2 April I issued a Communiqué on the denial of entry of journalists to OSCE partici-
pating States. | reminded participating States that the Helsinki Final Act includes travel

facilitation as one of the commitments agreed upon by participating States to improve
working conditions for journalists throughout the OSCE region. While | recognize the
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need for participating States to control their borders, | have serious concerns about un-
due travel limitations and their effect on the free flow of information and free media.
The document is available at www.osce.org/fom/117092

On propaganda in times of conflict

On 15 April | issued a Communiqué on propaganda in times of conflict. Propaganda
and the deterioration of media freedom are a dangerous mixture that often serves to
escalate and fuel conflict. To address this alarming trend, the Communiqué presents
the following recommendations:

¢ Stop manipulating media; stop information and psychological wars.
¢ Ensure media plurality and free media as an antidote to propaganda.

e Refrain from introducing new restrictions; existing laws can deal with extreme
propaganda.

¢ Invest in media literacy so citizens can make informed choices.
¢ Reform state media into genuine public service broadcasting.

The document is available at www.osce.org/fom/117701

On the “right to be forgotten” and its possible implications for investigative journalism
and media freedom

On 16 May | issued a Communiqué following a ruling by The European Union Court
of Justice, that companies with search engines have an obligation to delete links to
websites that publish “inadequate, irrelevant or no longer relevant” data; the so called
“right to be forgotten.” | noted that this decision might negatively affect access to in-
formation and could stifle the role of or diminish instruments available to investigative
journalists. Undue restrictions on media and journalistic activities are unacceptable
regardless of distribution platforms and technologies. The document is available at
www.osce.org/fom/118632

Memorandum of representatives of the Russian and Ukrainian media organizations on
the situation in and around Ukraine

On 19 May | organized and hosted a round-table discussion in Vienna among repre-
sentatives of the Russian Union of Journalists, the Independent Media Trade Union of
Ukraine and the National Union of the Journalists of Ukraine. The participants signed a
Memorandum in which they outlined practical steps to improve the safety of journal-
ists and also called for their respective governments to stop manipulating the media
and engaging in propaganda. The Memorandum was sent to the Sergey Lavrov, Minis-
ter of Foreign Affairs of the Russian Federation and Andrii Deshchytsia, Acting Minister
of Foreign Affairs of Ukraine. It is available at http://www.osce.org/fom/118692

Report on media freedom in Ukraine
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On 23 May | presented a 14-page report on the media freedom situation in Ukraine
produced by my Office. The report covers events in Ukraine occurring between 28 No-
vember 2013 and 23 May including over 300 cases of violence against members of the
media, including murder, physical assaults, kidnappings, detentions, imprisonments,
threat and acts of intimidation. It lists a number of cases in which journalists’ equip-
ment was confiscated and/or destroyed. The report also includes a number of cases of
repeated and illegal switching off of television broadcasts and reviews the difficulties
of properly addressing the issue of propaganda in times of conflict.

The full text of the report is available at: https://www.osce.org/fom/118990
Projects and activities since the last report

Activities with international organizations

International Day Against Homophobia and Transphobia Joint Statement

On 17 May marking International Day Against Homophobia and Transphobia (IDA-
HO-T), | subscribed to the text of a joint statement (in as much as it refers to the ar-
eas covered by the scope of my mandate) “Free expression and association key to
eliminating Homophobia and Transphobia” together with UN human rights experts,
the Inter-American Commission for Human Rights and the African Commission on
Human and Peoples’ Rights. This declaration expresses concern about the existence
and recent adoption of laws in several countries that ban the dissemination of infor-
mation about sexual orientation or gender identity issues, among other things. The
document is available at http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.
aspx?NewsID=14602&LangID=E

Visits and participation in events

On 2 December the Director presented a lecture on “legal conditions of freedom of the
media for the sake of social progress: European experience and possible scenarios for
the future” in Kyiv at a conference organized by the NGO StudRespublika.

On 3 December | spoke at the conference, Western Balkans: Highs and Lows, organized
by the Friends of Europe in Brussels.

On 6-7 December | attended the OSCE Ministerial Council meeting in Kiev.

On 9 December my Office participated in a roundtable discussion in Tirana organized
by the Albanian Media Institute and the OSCE Presence in Albania on the reform of
the public broadcaster in Albania and spoke on “Public Service Broadcasting: European
standards and models. Lessons learned from transition countries. What went right and
what went wrong.”

On 10-11 December | participated in the International Workshop on Freedom of Ex-
pression on the Internet in Berlin organized by the German Commission for UNESCO
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and the Hans Bredow Institut on the topic of protecting freedom of expression and
other human rights online.

On 10-11 December my Office participated in a roundtable in Budapest organized in
cooperation by national media, the Infocommunications Authority and the Council of
Europe to discuss issues related to public service broadcasting.

On 17 December my Office participated in the conference in Budapest “Current and
New Challenges in European Media Regulation” organized by the Council of Europe.

On 17 December | participated in the conference in Vilnius “Civic responsible media
cultivation and society right to know” organized by the Lithuanian Journalists’ Union
and Ministry of Culture and spoke on journalist’s rights, safety and decriminalization
of defamation.

On 20 December my Office participated in an international conference on “Establish-
ing dialogue between regulatory authorities and the media community in securing a
pluralistic environment for new audiovisual media” held in Kyiv and organized by the
OSCE Project Coordinator in Ukraine and the National Council of Ukraine on Television
and Radio Broadcasting.

On 20 December the Director moderated the annual roundtable devoted to the an-
niversary of the mass media law in Russia organized by the Faculty of Journalism at
Lomonosov Moscow State University and held in Moscow.

On 20-21 January the Principal Adviser participated in a roundtable discussion on
“Freedom of Expression and Political-Electoral Communication” organized by the UN
Special Rapporteur on Freedom of Opinion and Expression and held in Madrid.

On 21-22 January my Office participated in the meetings of the Advisory Group created
to develop OSCE/ODIHR Guidelines on the Protection of Human Rights Defenders held
in Warsaw and organized by ODIHR.

On 23-25 January | gave a presentation on setting and monitoring human rights stan-
dards at the conference “Addressing implementation gaps: improving cooperation be-
tween global and regional human rights mechanisms” held in London, and organized
by the NGO Wilton Park.

On 10-12 February | visited Skopje at the request of the Minister of Information Society
and Administration Ivo Ivanovski. The purpose of the visit was to discuss the media
freedom situation in the country, in particular the newly adopted media laws and the
conviction of journalist Tomislav Kezarovski.

On 19-20 February my Office participated in an international partnership mission to
Kyiv, together with the National Union of Journalists of Ukraine, the Independent Me-
dia Trade Union of Ukraine, the Ukrainian Association of Press Publishers, the Euro-
pean and International Federations of Journalists, International Media Support, Open
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Society Foundation, WAN/IFRA, Article19 and Reporters Without Borders. The objec-
tive of the trip was to gather first-hand information about current press freedom vio-
lations in Ukraine to show solidarity with journalists at risk and to coordinate future
activities in the country.

On 25-26 February the Director and | participated in an expert meeting of the “Global
Freedom of Expression and Information Project” organized by Columbia University and
held in New York City where | spoke on “litigating the free flow of information in Eu-
rope and Central Asia” and the Director spoke on media-freedom related case law in
Central Asia.

On 27 February | spoke on the demise of media freedom and presented an update of
media developments in the OSCE region at a lecture organized by the Harriman Insti-
tute of Columbia University in New York City.

On 28 February — 1 March the Principal Adviser gave a keynote address on freedom of
expression at an international conference in Vienna on “Freedom of information under
pressure” organized by the University of Vienna.

On 3-4 March my Office participated in a meeting of the “Committee of experts on
protection of journalism and safety of journalists” on the protection of journalists or-
ganized by the Council of Europe and held in Strasbourg.

On 4-7 March | visited Ukraine to meet with parliamentary representatives and gov-
ernment officials, including Vice Speaker of the Verkhovna Rada Ruslan Koshulynskyi,
Head of Committee on Freedom of Speech and Information of the Verkhovna Rada
Mykola Tomenko, Deputy Minister of Foreign Affairs of Ukraine Andrii Olefirov and
Head of the General Prosecutor’s Department of Supervision regarding the observance
of laws by the interior forces Yuriy Sevruk. | also met with the media representatives
in Kyiv and Simferopol.

On 11-12 March the Principal Adviser gave a presentation on “Privacy, security and
trust - how are regulators and policy makers responding to and managing expectations
for data collection versus data use?” at the Telecommunications and Media Forum in
Brussels organized by the International Institute of Communications.

On 13-14 March | participated in the opening panel of the conference “Shaping the
Digital Environment: Ensuring our Rights on the Internet” organized by the Austrian
Chairmanship of the Council of Europe and held in Graz.

On 17-19 March | visited Chisinau at the invitation of the Ministry of Foreign Affairs
to meet with authorities, representatives of the broadcasting regulator, public service
broadcasters, including from the autonomous territorial unit of Gagauzia, civil society
and journalists from both banks of the Dniester/Nistru River. Among other issues, we
discussed issues related to lack of transparency in media ownership, concentration of
the advertising market, the slow digital switchover process and a lack of public aware-
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ness about changes related to digitalization, as well as a weak and financially depen-
dent public service broadcaster.

On 17-18 March my Office participated in the first meeting of the Committee of Ex-
perts on the cross-border flow of Internet traffic organized by the Council of Europe
and held in Strasbourg.

On 18-19 March my Office participated in a conference in Dushanbe focusing on Ta-
jikistan’s membership in the World Trade Organization, specifically in the areas of
telecommunications and broadcasting, organized by the Ministry of Development and
Trade and the OSCE Office in Tajikistan.

On 26-27 March my Office attended a “National Seminar on Countering the Use of
Internet for Terrorist purposes” in Astana organized by the Transnational Threats De-
partment and the OSCE Centre in Astana.

On 27-28 March my Office gave a presentation on children’s rights and free expres-
sion at a conference in Dubrovnik on “Growing with children’s rights” organized by the
Council of Europe and the Croatian Ministry of Social Policy and Youth to implement
the Council of Europe Strategy for the Rights of the Child 2012-2015.

On 30 March the Director of the Office and the Principal Adviser participated in the
Milton Wolf Seminar organized by the Diplomatic Academy of Vienna, the American
Austrian Foundation and the Center for Global Communication Studies of the Univer-
sity of Pennsylvania on the topic “The Third Man Theme Revisited: Foreign Policies of
the Internet in a time of Surveillance and Disclosure.” The Director spoke on “Infor-
mation regimes and the future of the media” and the Principal Adviser provided an
update on the media situation in Ukraine.

On 30-31 March | attended and spoke at Cyber Dialogue 2014 on the topic “After
Snowden, Wither Internet Freedom?” conference in Toronto organized by the Monk
School of Global Affairs at the University of Toronto. My blog post for the conference,
“It’s Time for a Magna Carta for the Web,” is available at cyberdialogue.ca.

On 31 March my Office took part in the Central Asia Regional Heads of OSCE Field Op-
erations Meeting in Astana.

On 9-10 April my Office participated in discussions in Brussels on “Media freedom and
media integrity” in EU enlargement countries organized by the European Commission.

On 14-16 April | visited Ukraine to meet with journalists from Kyiv, Kharkiv, Odesa, Do-
netsk, Mykolayiv and Crimea. | also met the Acting Foreign Minister Andrii Deshchytsa
and Deputy Interior Minister Mykola Velychkovych.

On 15 April | attended a seminar in Kyiv on the safety of journalists organized by the
Council of Europe Office in Ukraine and the Embassy of Canada in Ukraine.
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On 28-29 April my Office participated in a conference organized by the OSCE Chairman-
ship on counter-terrorism in Interlaken and gave a presentation on the implications
that anti-terrorist legislation may have for freedom of expression, freedom of the me-
dia and freedom of information.

On 28-29 April | participated in a panel discussion at the fourth Freedom Online Con-
ference in Tallinn on “Free and Secure Internet for All.” Recommendations from the
discussions were adopted at the conference, reaffirming the commitment of the 23
member countries to a set of common values related to Internet freedom.

On 5-6 May | participated in the conference World Press Freedom Day 2014: Media
Freedom for a Better Future in Paris in recognition of World Press Freedom Day on
the media’s importance in development, the safety of journalists, the rule of law and
the sustainability and integrity of journalism organized by UNESCO. While there | also
launched, along with the three special rapporteurs on media freedom from the United
Nations, the Organization of American States and the African Commission on Human
and People’s rights, a joint declaration on the universality of the right to freedom of
expression.

The joint declaration states clearly that legal restrictions on freedom of expression can
never be justified by reference to local traditions, cultures or values and that certain
forms of speech, such as political speech in its broader sense and opinions on religious
and philosophical matters, should be protected according to a universal vision of free-
dom. The document is available at: http://www.osce.org/fom/118298

On 8-9 May | participated in an “International seminar on the rule of law and justice”
in Istanbul organized by the Yiksel Karkin Kiiglik law firm, where we discussed sepa-
ration of powers, freedom of media and press and accountability of the government
under the law and how those principles promote transparency and ensure stability in
democratic nations.

On 12-14 May my Office participated in the Human Dimension Seminar in Warsaw on
“Improving OSCE effectiveness by enhancing its co-operation with relevant regional
and international organisations” and spoke in Working Group Session IV on “Best Prac-
tices for Co-operation between the OSCE and Other Relevant Regional and Interna-
tional Organizations.”

On 14 May | participated in the conference “War and Peace in a Digital Age” in Vienna
organized by the International Peace Institute and spoke on the panel, Diplomacy in a
Digital Age.

On 16 May | participated in the conference “Journalists and Whistleblowers in an era of
Mass State Surveillance” in Budapest organized by Central European University.

On 19 May my Office participated in a round-table discussion on “The safety of journal-
ists: from commitment to action” in Strasbourg organized by the Council of Europe.
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On 20 May | spoke at the meeting of the OSCE Human Dimension Committee in Vienna
and presented the updated second edition of the OSCE Safety of Journalists Guide-
book. The electronic version of the book is available in English and Russian at http://
www.osce.org/fom/118052.

On 21 May my Office participated in consultation meetings for the 2014 country prog-
ress reports upon invitation of the European Commission DG Enlargement in Brussels.

On 27-28 May | attended the Stockholm Internet Forum centered on the topic “Inter-
net — privacy, transparency, surveillance and control” organized by SIDA and the Min-
istry for Foreign Affairs and participated in a panel discussion on privacy, transparency
and control issues related to the Internet.

On 30-31 May the Principal Adviser of participated in and gave a presentation at the
event “Public policy and regulation of the press in Morocco” on the new press laws in
Morocco, organized by the National Council of Human rights in Casablanca. The pre-
sentation focused on international standards of freedom of expression and freedom
of the media.

On 5-6 June | attended the EPRA Meeting as an observer organized by the Agency of
Electronic Media of Montenegro in Budva.

On 10 June my Office attended and spoke at the event “Panel Discussion BlogOpen-
BlogClosed” in Belgrade.

On 11 June | participated in the 26th Session of the UN Human Rights Council on the
safety of journalists in Geneva hosted by the UN. | also participated in a side event on
the release of a report on “Freedom of Opinion and Expression in Electoral Contexts”
prepared by Frank LaRue, the UN Special Rapporteur on the promotion and protection
of the right to freedom of opinion and expression.

On the 11 June my Office participated as an observer at the Transparency Summit in
Berlin on transparency around government surveillance and access to user data orga-
nized by Google, Global Network Initiative and the Center for Democracy and Technol-

ogy.

On 12-13 June | participated in the conference in Tirana on “Media and journalism in
South East Europe — Captured by particular interests or turning to serve the public?”
organized by the South East Europe Media Observatory in Tirana.

On 12-14 June the Director participated in and gave a keynote speech on media free-
dom in Central and Eastern Europe at a conference “Changing media and democracy:
25 years of media freedom and public sphere in Central and East Europe,” organized
by the Polish Communication Association together with University of Wroclaw in Wro-
claw.

On 13 June | chaired the opening panel of the “Western Balkans Regional Conference
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on Hate Speech” on “Defining and identifying hate speech” organized by the OSCE Mis-
sion in Kosovo in Pristina.

Conferences
Open Journalism

The media landscape across the OSCE region is changing faster than ever before. While
technological changes mean that journalism and media are irreversibly changing, our
basic human rights remain the same.

My Office actively promotes issues related to freedom of the media and freedom of
expression on the Internet, most recently through a high-level expert discussion at the
‘Internet 2013’ conference in Vienna, and research and publications such as the 2013
Social Media Guidebook’ and ‘Online Media Self-Regulation Guidebook,” as well mas-
ter classes on regulatory and legal issues related to online media.

Today there is a greater plurality of actors engaged in the media landscape. New plat-
forms and tools equip practically everyone to create and share sound, text and images.
The audience is now participating in the news-making and distribution and a growing
number of alternatives to traditional media actors are all contributing to the public
debate. They have the reach, impact and perform the role of a public watchdog, a
role that is progressively been recognized by Council of Europe and other international
organizations and institutions, including the OSCE Representative on Freedom of the
Media.

In order to assist the OSCE participating States to take advantage of, and to tackle the
challenges posed by these changes, the OSCE Representative on Freedom of the Media
is launching a series of Expert Meetings on Open Journalism.

On 5 May my Office organized and hosted the first event in a series of meetings of ex-
perts, policymakers and regulators touching on the practice and terminology of Open
Journalism, legal issues, accountability and regulatory challenges. Information about
the project is available at http://www.osce.org/event/open-journalism

The meetings will facilitate our understanding of the issues involved and best practices
in the field. From that, a series of master classes will be held in the regions to develop
the skills of those involved in process, from representatives of media organizations,
the online community, relevant government ministries, Internet intermediaries, legis-
lators, lawyers and others.

The first meeting, which took place in Vienna, was attended by experts from through-
out the OSCE region as well as representatives from participating States.

The next expert meeting will focus on legislative and regulatory aspects of the issue
and is tentatively scheduled for the end of September.
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The recommendations of the Office on Open Media are available at http://www.osce.
org/fom/118873

Central Asia Media Conference on Public Service Broadcasting Models

On 22-23 May my Office organized the Central Asia Media Conference devoted to
best practice sharing on public service broadcasting models in the region in Bishkek
in which more than 70 experts from Estonia, Germany, Japan, Kazakhstan, Kyrgyzstan,
Latvia, Lithuania, Moldova, Mongolia, Tajikistan and Turkmenistan participated. The
conference focused on various models of funding, management and ways to guarantee
that programming fosters social cohesion and national identity. The conference show-
cased the Public Broadcasting Corporation of Kyrgyzstan (OTRK) established in 2010,
as the first public service broadcaster in Central Asia. The conference was organized in
cooperation with the OSCE Centre in Bishkek, the nongovernmental media network
Internews and OTRK.

Publications

During the current reporting period the Office produced the 15th edition of the Year-
book of the Representative on Freedom of the Media covering the year 2013.

It also commissioned and printed the Second Edition of the Safety of Journalists Guide-
book and reprinted the Online Media Self-Regulation Guidebook and the 2013 Social
Media Guidelines publications.

My Office supported research on access to information conducted by Almaty-based
nongovernmental organization MediaNet. The resulting document reviews legislation
governing access to information in Kazakhstan, stresses international principles on
access to information and outlines recommendations for the media community. It is
available at http://medianet.kz/283

My Office contributed support for and | authored the Foreword to the Safety of Journal-
ists in Central Asia Guidebook published by the Russian Union of Journalists. Planned
activities for the next reporting period

Conferences

The next meeting of the journalists’ associations from Ukraine and the Russian Federa-
tion is planned for 27 June in Vienna.

My Office plans to organize a one-day event in Vienna in September, focusing on toler-
ance, non-discrimination and freedom of expression. In the coming weeks my Office
will prepare the proposal for the project, to be funded from extra-budgetary contribu-
tions by participating States.
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Training

In the beginning of July | plan to visit Belarus to meet with authorities and journal-
ists. Within the framework of the visit, my Office, in co-operation with the Ministry of
Foreign Affairs, will hold a training course in Minsk on the interaction between the law
enforcement agencies and members of the media.

Extra-budgetary donors

| would like to thank the governments of Sweden, the Czech Republic and Serbia for
funding the Open Journalism project and Germany for funding The Safety of Journalists
and Reporting During Crisis Ukraine projects.

I would also like to thank Finland and the Netherlands for funding the Central Asia
Media Conference on Public Service Broadcasting Models in Bishkek.

| encourage all participating States to consider supporting my Office’s efforts to im-
prove the media landscape throughout the OSCE region.
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Regular Report to the Permanent Council for the period from
19 June 2014 through 26 November 2014

Organization for Security and Co-operation in Europe
The Representative on Freedom of the Media Dunja Mijatovi¢

27 November 2014

Introduction

| would like to start this morning by thanking the Swiss chairmanship, in particular
Chairman-in-Office Foreign Minister Didier Burkhalter and Chairman of the Permanent
Council, Ambassador Thomas Greminger, and his staff for their support of my Office’s
work throughout the year and its generous financial assistance for our work in Ukraine
in 2015.

I would also like to say | look forward to co-operating with the 2015 Chairman-in-office,
Serbia.

Finally, I would also like to thank participating States that have contributed extra-bud-
getary funds this year to support the work of our Office and | hope we can once again
rely on your support next year.

Perhaps this happens when you get older, but watching the events on television com-
memorating the 25th anniversary of the dismantling of the Berlin Wall, a wave of re-
cent history roiled my memories.

I know that for many of you in this room, the Berlin Wall was a dividing line and a defin-
ing time in your personal lives and professional careers. Some of you had seen the Wall
go up in 1961, a thick, gray and unforgiving structure; the perfect testament to the gray
and unforgiving way of life that it sought to protect.

For 28 years the Wall stood as the one, true symbol of the dysfunction of Europe and
the classic example of how logic and language could be turned on its head. Ironically,
as we all know, it was claimed by the ones in control to be built for one purpose when
the opposite was true.

It certainly seemed like the Wall would always be there.

Remember the world’s surprise, and the utter joy and anticipation of family and friends
and colleagues when, in early November 1989, it just went away? Those were the days.
No more lies; no more Orwellian doublespeak. Freedom of movement, freedom of
expression, free media. It was all there on the horizon.

Even from the earliest days, we all knew that fundamental rights such as free media

84



REGULAR REPORTS TO THE PERMANENT COUNCIL

and free expression were in our future — but they were “out there” on the horizon
somewhere. Few of us knew how far that horizon was from us. Was it a one-day trip or
would it take longer, much longer?

This organization — our organization — the OSCE, was much younger then, just feeling
its way about the fractured landscape of Europe, with newly free nations making more
and more boastful promises about co-operation and of becoming free, liberal democ-
racies where people could speak openly and without fear about the issues of the day.

By 1989 the Conference on Security and Co-operation in Europe had touched upon
issues that would lead to advancing relationships among media across borders. And in
1991 in Moscow the participating States recognized that independent media was es-
sential to free and open societies. They reaffirmed “the right to freedom of expression,
including the right to communicate and the right of the media to collect, report and
disseminate information, news and opinions.”

And they also agreed to “adopt, where appropriate, all feasible measures to protect
journalists engaged in dangerous professional missions, particularly in cases of armed
conflict, and will co-operate to that effect. These measures will include tracing miss-
ing journalists, ascertaining their fate, providing appropriate assistance and facilitating
their return to their families.”

But this is not a history lesson; it is a retrospective on where the OSCE has been going
for 40 years since the Helsinki Final Act.

The decade of the 1990’s was one of hearty optimism, at least on paper. The reality on
the ground was often quite different.

In many States, the much-desired free media and free expression simply never mate-
rialized. That horizon turned out to be far, far away. And for those who made it their
calling to bring free and independent media to their countries, the future was dim and
dangerous.

Murder was the method of choice to silence independent media in some participat-
ing States; jailing was preferred by others. Many journalists were beaten. Others still
simply disappeared. And so it goes today, 25 years after the collapse of the Wall and 15
years after the establishment of my Office.

Across the OSCE region independent media faces challenges on many fronts, including
government institutions on the local, regional and national level that appear to be tak-
ing a concerted effort to return to the days before the Wall fell.

How can | be so sure of this, you might ask? You only need to look east to the conflict
in Ukraine.

Since events began a year ago on the streets of Kyiv, journalists and journalism ethics
have been shown contempt on a massive scale. My reports detail it all — the killings,
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beatings, harassment of every kind.

Since the conflict began, we have kept a close eye on media in the region. Here’s what
we have reported over the past year.

¢ 7 media members have been killed — 1 in Kyiv and 6 in eastern Ukraine;

¢ At least 170 journalists have been attacked and injured, though some sources put
the number much higher;

e Approximately 30 editorial offices and television stations have been vandalized;
¢ About 80 journalists have been abducted and detained; and

¢ At least two journalists remain captive.

It may be a cliché to suggest that “truth is the first casualty of war” but, under the
circumstances, which cliché would be more appropriate?

That brings me to one of the biggest issues we face today — the uncontrolled prolifera-
tion of propaganda. Last week | spoke at the annual meeting of the European Federa-
tion of Journalists. The meeting happened to be scheduled for Moscow. It was an ap-
propriate forum and place for the discussion.

Propaganda is yet another ugly scar on the face of modern journalism, which is why |
raise the issue today. It is not my responsibility as the Representative to teach anyone
how to write and report. But | can ask questions — the tough questions that we should
all be asking ourselves and one another.

| call on governmental authorities, wherever they own media outlets directly or by
proxy, to stop corrupting the profession, to stop spreading propaganda, to stop pre-
senting a world through the media that is as Orwellian as the era we lived through and
came to an end 25 years ago. In the absence of real, critical journalism, democracy
suffers and deliberate disinformation becomes the standard.

As | said in a Communique earlier this year, propaganda is dangerous when it domi-
nates the public sphere and prevents individuals from freely forming their opinions,
thus distorting pluralism and the open exchange of ideas. Today, in the 21st century,
as it was in the past, state media is the main vehicle of propaganda. As it is danger-
ous for peace and security, it should be transformed into true public service media or
privatized.

It is time for government to get out of the news business.

And | asked in Moscow at the European Federation of Journalists meeting last week,
isn’t it time for national professional organizations and self-regulatory bodies to evalu-
ate the state of journalism? To take a long, hard look in the mirror?

| also called upon journalists’ organizations, self-regulatory bodies and the owners and
publishers of media outlets take a serious look at the content they are producing.
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This propaganda evident in media today does a disservice to all credible, ethical jour-
nalists who have fought for and, in some cases, given their lives to produce real, honest
journalism.

Twenty five years ago, when the Berlin Wall finally collapsed, we all could see a bright
future — free of a trumped-up, Orwellian unreality. The sun was rising on that horizon.
Today, 25 years later, | must ask — why have we returned to this? Why is that sun now
setting?

Can’t we do better? | think we can.

And what better time to start that than today — 25 years after the fall of the Berlin
Wall, when we all were imbued with a sense that the golden days were ahead. This
time, however, all interested parties, including international organizations, must stop
simply committing and recommitting with high-sounding words on paper and just do
it, in practice.

ISSUES RAISED WITH PARTICIPATING STATES
Albania

On 17 June |l issued a public statement condemning an attack on journalists who were
reporting on a police raid in a village in southern Albania. According to reports, a vehi-
cle with a journalist, camera operator, broadcast technician and driver from Al Report
television was shot at by masked armed people and later set on fire. The car, marked
with the station’s logo, was destroyed along with the equipment inside it. Journalist
Gerti Xhaja was briefly held hostage and released with the assistance of local residents.

On 21 October | issued a public statement calling on the authorities to investigate a
hacker attack on the website of the Albanian Public Broadcaster that happened the
previous week.

Armenia

On 22 July | issued a public statement expressing concern about a court ruling that
forced the Hraparak newspaper and Ilur.am news portal to disclose their sources as
part of a criminal investigation involving a high-level police official of the Shirak region.
I noted that the right of journalists to protect the identity of confidential sources is a
key principle in investigative journalism. Unfortunately on 22 September the appeals
court upheld the ruling.

On 10 September | wrote to the authorities about Marine Khachatryan, a journalist
with Al+ television, who was attacked while reporting on a public protest near Parlia-
ment by the director of the Parliament’s security services. The incident took place in
the presence of police officers providing security. | expressed hope the incident would
receive due attention.
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On 29 September | wrote to Minister of Foreign Affairs Edward Nalbandian and issued
a public statement on 30 September expressing concern about recent attacks on jour-
nalists and the lack of effective measures to end the climate of impunity. On 19 Sep-
tember Taguhi Hovhannisyan, a journalist with the newspaper Haykakan Zhamanak,
was intimidated by the head of the Armenian diaspora in Kazakhstan, while covering a
public event at the State Opera and Ballet Theatre in Yerevan. Bodyguards seized her
phone and erased its memory.

It is of concern that the Special Investigative Service refused to open a criminal case in
a recent attack on Khachatryan and that an investigation into the assault and deten-
tion of Ani Gevorkyan, a journalist with the newspaper Chorrord Ishkhanutyun, which
| raised with the authorities on 14 February, was dropped.

On 14 October | received a response from the Press Secretary of the President indicat-
ing that criminal investigations have been launched in the Hovhannisyan and Khacha-
tryan incidents on charges of obstruction of journalists in exercising their professional
duties.

On 25 November | learned that the investigation into the 10 September attack on Ma-
rine Khachatryan was discontinued due to lack of evidence.

Austria

On 21 July | wrote to the authorities welcoming plans to abolish the obligation of con-
fidentiality for officials (Amtsverschwiegenheit) and to expand the right of access to
information in Austria. | also provided a legal review examining two draft laws, one
proposed by political parties and another put forward by the Chancellery.

(See Legal reviews)
Azerbaijan

On 20 June | wrote to the authorities sharing my concern regarding developments
involving several journalists including the following: On 5 June a criminal defamation
lawsuit was filed against Zabil Mugabiloglu, chief editor of the news website Gunxeber.
com and the newspaper Yeni Musavat by a local public official over an article alleging
corruption. On 24 June | learned that the criminal suit against Mugabiloglu had been
dismissed.

On 18 June freelance journalist Arshad Ibragimov was arrested for blackmail in Ganja
stemming from an extortion case filed against him by a local public official. On the
same day criminal defamation charges were filed in Baku against Elchin Zahiroglu and
Intigam Valihoglu, both with the Aznews.az online portal, by singer Matanet Iskenderli
who claimed she was insulted by articles on the portal.

| expressed hope that such serious charges would be carefully weighed.
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On 25 June | learned that the Supreme Court upheld the conviction and 5-year sen-
tence imposed on Hilal Mamedoy, chief editor of the newspaper Tolishi Sado, on
charges of drug possession, high treason and inciting hatred. | raised his case on 27
September 2013.

On 27 June | learned that the appeals court upheld the conviction and 10-year sen-
tence imposed on of Nijat Aliyev, editor-in-chief of the azadxeber.org news website,
for various crimes, including drug possession and inciting hatred. | raised his case on
11 December 2013.

On 4 July | learned that the Supreme Court upheld the conviction and 8-year sentence
imposed on Araz Guliyev, editor of the news website xeber44, for “illegal possession,
storage and transportation of firearms,” “participation in activities that disrupt public

order,” “inciting ethnic and religious hatred,” “resisting authority” and “offensive ac-
tion against the flag and emblem of Azerbaijan.” | raised his case on 11 April 2013.

On 7 July lissued a public statement condemning jail sentences handed down to blog-
gers Omar Mamedov and Abdul Abilov.

On 20 August | learned that the appeals court rejected Mamedov’s request to review
the case.

On 15 July I learned that a court had extended the pretrial confinement of Zerkalo
journalist Rauf Mairkadyrov who was arrested in April 2014 on charges of high treason.

On 15 July I learned that a court had extended the pre-trial confinement of Mirkadyrov,
who was arrested in April 2014 on charges of high treason. | raised his case on 22 April.
On 20 November his confinement was extended for five more months.

On 5 August | issued a public statement voicing concern about the arrest of prominent
free expression advocate Rasul Jafarov and called on the authorities to release him and
stop the persecution of critical voices.

| also expressed alarm about criminal charges against activists of the NGOs support-
ing media freedom, effectively suspending their work. According to reports, in May
2014 the Prosecutor General’s Office froze the bank accounts and launched criminal
investigations into the activities of Denmark-based International Media Support (IMS)
and US-based IREX alleging abuse of power and forgery. Also frozen were the bank ac-
counts of the Institute for Reporters’ Freedom and Safety (IRFS), an Azerbaijani media
NGO.

| also expressed regret that Azadliq had been forced to suspend publication apparently
due to ongoing financial difficulties. | was pleased to learn that the newspaper has
since resumed publishing.

On 23 October | learned that upon the prosecutor’s request, Jafarov’s arrest had been
extended for three more months.
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On 6 August | wrote to Minister of Foreign Affairs Elmar Mammadyarov expressing
concern about the travel ban imposed on Emin Huseynov, Chairman of the Institute
for Reporters’ Freedom and Safety. Huseynov was prevented from going to Istanbul for
urgent medical care. Allegedly the ban was imposed by the Prosecutor’s Office. Given
Huseynov’s health condition | asked the authorities to lift the ban.

On 8 August | issued another public statement detailing the continuing intimidation
of journalists, media freedom activists and organizations, including the confiscation of
the computer of Huseynov’s mother.

| also noted that the bank accounts of the Media Rights Institute (MRI), a prominent
Azerbaijani media NGO, and its Director Rashid Hajili had been frozen.

| said that these cases are further proof of a wide-scale deterioration of the media

freedom situation and said that, while | do not challenge the lawful right of the au-
thorities to scrutinize the activities of NGOs, such actions should not be pursued to
silence critical voices.

On 13 August | wrote to Foreign Affairs Minister Mammadyarov asking for information
about the arrest of Murad Adilov, the brother of Natig Adilov, a journalist with Azadliq
newspaper. On 11 August police officers arrested Murad Adilov on drug possession
charges.

In December 2013 the journalist was summoned to Baku police headquarters, inter-
rogated on matters related to his work as a journalist and received an official warning.

| expressed hope that the incident with Murad Adilov is not linked to Natig Adilov’s
professional activities.

On 22 August | issued a public statement asking the authorities to investigate a brutal
attack on llgar Nasibov, a journalist contributing to several media outlets, including
the Turan News Agency and Radio Free Europe/Radio Liberty. He was assaulted on 21
August in his office at the Resource Centre for Development of NGOs and Democracy in
Nakhichevan. He sustained serious injuries, including a concussion and a broken nose,
cheekbones and ribs. The assailants also destroyed office equipment.

Nasibov has been prosecuted, threatened and physically attacked several times in the
past.

| again expressed concern about the continuing intimidation of IRFS. In addition to
frozen bank accounts and confiscation of property earlier in August, the IRFS office was
closed by law enforcement authorities and its staff was interrogated.

On 19 September | received a Note Verbale from the Permanent Mission reacting to
my statements of 5 August and 22 August regarding the cases of Rasul Jafarov and
ligar Nasibov, respectively, and commenting on my assessment of the media freedom
environment in the country.
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On 29 August | wrote to the Foreign Affairs Minister Mammadyarov raising the deten-
tion of Seymur Hazi, one of the leading columnists for the newspaper Azadliq and a
presenter on the web-based program “Azerbaycan Saati.”

The police detained Hazi on hooliganism, but did not disclose the actions that led to
the charges. Hazi had been threatened physically and assaulted several times. | pub-
licly condemned an attack on him on 28 March 2011 and also wrote to the authorities
about the incident on 5 April 2011.

On 30 August a district court ordered Hazi to remain in custody for two months. Al-
though this period expired, the journalist remains under arrest for the court hearing
that has started.

On 10 September | wrote to the authorities raising the refusal to grant a visa to Jutta
Sommerbauer, foreign policy editor with the Austrian newspaper Die Presse.

Sommerbauer planned to report on the official visit to Baku by Austrian Foreign Min-
ister Sebastian Kurz.

On 31 October | wrote to the authorities raising recent cases involving the prosecution
of journalists and asking for additional information.

In July freelance journalist Arshad lbragimov was sentenced to 11 years in prison for
blackmail. | raised his arrest with the authorities in my letter on 20 June 2014. Report-
edly, the case is currently in the appeals court. Ibragimov denies all allegations.

I also noted conviction on 30 October of Khalid Garayev, a correspondent for Azadliq
and the technical director of the Internet television channel Azerbaycan Saati. Garayev
was arrested on 29 October and sentenced to 25 days of administrative arrest on charg-
es of hooliganism and disobedience to police for allegedly using obscene language.

| once again offered my Office’s assistance to help Azerbaijan in achieving much-need-
ed improvements to media freedom. On a number of occasions | also offered to visit
Baku to help address the issues | raise. | hope such a visit will take place soon and that
I would be able to meet high-level officials to seek a joint solution.

On 10 November | issued a public statement following the detention of Azerbaijani
blogger Mehman Huseynov. He was detained at Baku Airport on 10 November when
trying to depart for Thilisi to attend the 11th South Caucasus Media Conference, in-
vited by my Office. | said that practically all independent media representatives and
media NGOs have been purposefully persecuted under various, often unfounded and
disturbing charges. | repeated my call to the authorities to end this hostile attitude.

On 11 November the Permanent Mission issued a press release in reaction to my state-
ment commenting on my assessment of the media freedom environment in the coun-
try.
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On 18 November | was pleased to receive information that the Government has agreed
to my request to visit the country. Plans for a December visit are being discussed.

Belarus

On 2 July | received a reply from the authorities regarding the detention of a crew
near Minsk Arena on 9 May while covering the Ice Hockey World Championship. | was
told the group was detained because its members did not identify themselves as me-
dia while conducting polls on residents’ attitudes toward the tournament. Also, none
of them had appropriate accreditation. After producing identification, the journalists
were released.

On 30 July I wrote to the authorities expressing concern about the 3-year sentence in
a penal colony handed down to Aleksey Zhelnov, the son of blogger Oleg Zhelnov from
Bobryusk, on the charges of violence against police.

He also was ordered to pay a fine of 50 million Belarusian roubles. Alexsey Zhelnov was
found guilty stemming from an incident on 4 September 2013 when his father and he
were detained while reporting on the improper parking of a police car.

I raised this issue because it seems to be a part of a larger pattern of continuing intimi-
dation of Oleg Zhelnov, who is well-known for expressing critical views in on his blog.
Oleg Zhelnov has been detained by police several times and has faced criminal and
administrative charges.

On 11 September | received a reply from the authorities saying that Aleksey Zhelnov
was sentenced for inflicting minor injuries on a police officer. It was also stated that
the Interior Ministry does not have information about the affiliation of Aleksey Zhelnov
and Oleg Zhelnov with media.

On 18 August | wrote to Minister of Foreign Affairs Vladimir Makei about factual block-
ing access to the independent news website Charter97.org. | encouraged the authori-
ties to make sure citizens have unrestricted access to the Internet.

On 11 September | received a reply from the authorities stating that no restrictions
were imposed on access to the website. The partial lack of access was due to the im-
proper functioning of communication lines of one of the Russian partners of the Be-
larusian ISP, which had been repaired.

On 15-16 September | paid an official visit to the country.

I met with the Minister of Foreign Affairs Vladimir Makei and Minister of Information
Liliya Ananich, civil society representatives and journalists and discussed the practice
of short-term detention of media, the need to reform media legislation, media accredi-
tation requirements for journalists and the need to introduce more effective ways to
access information.
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| reiterated the readiness of my Office to provide expert advice, in line with OSCE me-
dia freedom commitments and best practices, and insisted on the need to engage civil
society in discussions on the reform process. | also expressed the readiness of my Of-
fice to facilitate a dialogue on joint activities of government institutions and media
organizations and organize a workshop on accreditation of journalists, where interna-
tional experts would share best practices.

(See Visits)

| opened a training seminar on “Improving Practices of Relations between Law Enforce-
ment Agencies and Media Workers of Belarus”, jointly organized by my Office and the
Ministry of Foreign Affairs, which was attended by Interior Ministry representatives
and journalists from independent and state-run media.

(See Training)

With regret | noted that the repeated appeals of the Belarusian Association of Journal-
ists to change accreditation requirements have failed.

I also noticed that the practice of short-term detention continues. On 20 October free-
lance journalists Mariya Artsibasheva and Alexander Lyubenchuk were held briefly
while conducting an interview in Minsk.

On 30 September | wrote to the Minister of Foreign Affairs Vladimir Makei expressing
my concern about the continued practice of short-term detention and persecution of
journalists due to lack of accreditation, the issues | raised with the authorities during
my visit to Minsk on 15-16 September.

On 16 September Sergei Satsyuk and Alexander Borozenko with BelaPAN news agency
and freelance journalist Natalya Volokida were detained by police while covering judi-
cial proceedings in Minsk and released after three hours.

On 25 September journalist Marina Molchanova with Bobruiskii Courier was fined 4.8
million Belarusian roubles for the illegal production and dissemination of media prod-
ucts in co-operation with Belsat TV.

On 8 October | issued a public statement renewing my call on authorities to reform
accreditation requirements for freelance journalists working with foreign media. The
statement followed new cases where journalists received administrative sentences be-
cause of lack of accreditation.

On October 8 a district court in Mogilev ruled that freelance journalist Aleksandr
Burakov was guilty of “the illegal production and distribution of media products” for
Deutsche Welle. Burakov was fined 6 million Belarusian roubles. On 16 September po-
lice searched the homes of Burakov and his parents and confiscated computer equip-
ment.
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On October 7 the Grodno district court fined freelance journalist Andrey Meleshko
5.25 million Belarusian roubles for working for Polish-based Radio Raciya. Meleshko
also received fines on the same charges on 16 June this year which | raised with the
authorities.

In 2014 alone approximately 10 administrative cases have been launched against jour-
nalists for co-operating with foreign media without accreditation. The journalists have
been fined and issued warnings.

On 17 November | received a reply from the authorities on the cases raised in my inter-
ventions of 30 September and 8 October informing that all journalists were prosecuted
and detained for having no accreditation.

Bosnia and Herzegovina

On 23 June | issued a public statement condemning an attack on a television crew in
Busovaca. Journalist Sanela Kajmovic-Sojaric and cameraman Nihad Karic from Federa-
tion Television were attacked while covering a homecoming event for a person previ-
ously convicted of war crimes by the International Criminal Tribunal for the former
Yugoslavia.

On 24 June | issued a public statement condemning the assault on prominent writer
and columnist Slavo Kuki¢, who was hospitalized with head injuries. | also expressed
concern over an attempted break-in at the BiH Press Council, following a string of inci-
dents targeting the organization.

On 10 October | issued a public statement calling on the authorities to end impunity
for attacks against journalists following a death threat on Sinisa Vukeli¢, editor of the
online portal Capital.ba, at a petrol station in Banja Luka.

On 21 October l issued a public statement calling on the authorities to investigate hack-
er attacks on the websites of the FENA news agency and BUKA magazine.

On 22 October | issued a public statement calling on the authorities to investigate
threats against all media representatives, following death threats against cameraman
Emir Hrncic and reporter Omer Hasanovic of Federation Television. In my statement,
| also recalled previous attacks against members of the media this year that remain
unsolved.

| welcomed the decision on 6 November by the District Court of Banja Luka to overturn
a ruling of 11 October 2013 finding Ljiljana Kovacevic, a journalist for the Beta news
agency, liable for defaming the president of Republika Srpska. On 18 October 2013 |
had issued a public statement expressing serious concern over the lower court deci-
sion. (See Regular Report to the Permanent Council of 28 November 2013).
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Canada

On 24 June | issued a public statement expressing concern about a ruling by the Su-
preme Count of British Columbia ordering Google to take down URLs worldwide of a
company found liable for copyright and trademark infringement in Canada.

The court’s decision, in essence, expands the territorial application of Canadian law
and forces Internet search engines to police their sites worldwide for illegal Internet
content.

| said it was unsettling to see a provincial court expand its power and authority world-
wide on what should be a local or national matter and that search engines such as
Google and Internet service providers should not shoulder the burden of enforcing
private property rights.

Croatia

On 13 August | issued a public statement condemning an attack on journalist Domagoj
Margetic, who sustained head injuries when assaulted close to his home in Zagreb.

On 11 July in a public statement | called on the authorities to respect free speech on so-
cial media platforms, following a case in which the police in Dakovo in eastern Croatia
arrested and fined an individual for offending police officers on Facebook.

Estonia

On 30 July I wrote to the authorities for information about two Russian journalists who
were deported from the country. According to media reports, reporter Maxim Gritsen-
ko and cameraman Vyacheslav Amelyutin, from Zvezda state television were detained
at the Tallinn airport passport control unit on 25 July for five hours, after which they
were deported to Russia.

In a 6 August response the authorities said the journalists were denied entry because
the “information filed about the purpose of their stay in Estonia was inaccurate” and
that it had nothing to do with their journalistic activity.

Georgia

On 2 October | wrote to the authorities to express my concern about an assault on Zaza
Davitaia, a journalist with the newspaper Asaval-Dasavali. On 30 September Davitaia
was attacked on his way to work in Thilisi. He suffered multiple injuries, including a
broken rib and a concussion.

On 24 October | received a response from the authorities informing me that an inves-
tigation was launched and two suspects had been identified. Unfortunately, | learned
that on 22 October Davitaia was attacked again. Reportedly, the perpetrator was iden-
tified and arrested.
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On 10-11 November | visited Thilisi for the 11th South Caucasus Media Conference:
Public Service Broadcasting in the Digital Age. During the visit | met Chair of the Parlia-
ment David Usupashvili and discussed current media freedom issues in Georgia, in-
cluding the future of the Georgian Public Service Broadcaster (GPB) and the challenges
faced by Rustavi 2 television channel.

| said that the developments around GPB remain among the issues | continue to follow
closely and urged the Parliament to elect the remaining two members of its Super-
visory Board soon to make the GPB fully operational. | also expressed hope that the
investigation into reports that the office of Rustavi 2, one of the largest television chan-
nels in Georgia, was under video and audio surveillance will soon bear results and the
perpetrators will be brought to justice.

Germany

On 12 September | issued a public statement taking note of a recent series of acts of
vandalism against the editorial offices of the daily German newspaper Lausitzer Rund-
schau, including marking the walls of their regional offices in Spremberg and Liibbenau
with graffiti containing threats as well as fascist and anti-Semitic symbols. The newspa-
per was the target of similar attacks in 2012.

| said that these threats and acts must be stopped and that | was confident that the
authorities would take the necessary precautions to ensure the journalists’ safety. |
also welcomed the fact that the attacks had been publicly condemned by the Prime
Minister of Brandenburg.

Greece

On 27 August | wrote to the authorities about a change in the appointment procedure
of the supervisory board of the Public Service Broadcaster making it possible for its
members to be elected by a simple majority, following the Government’s recommen-
dations of candidates. It has also been reported that such candidates will not be voted
by the entire Parliament but by a specific commission comprised of representatives of
legislative groups and other organs of the chamber.

| said that these amendments may raise questions about possible political interfer-

ence and a lack of independence of the supervisory board, and that the legislative
changes were carried out quickly, not allowing time for public debate. | asked the
authorities to share a copy of the amended legislation with my Office.

On 10 November | received an English translation of the amendments and which my
Office is currently assessing.

On 5 September | wrote to Minister of Foreign Affairs Evangelos Venizelos regarding
the draft anti-racism law. | said that Article 2 of the draft law would criminalize denial
of genocide and incitement to hatred and discrimination, provisions which may be
used to excessively limit free expression. | said that efforts to fight racism and combat
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racially motivated violence are indispensable in every democracy. | also noted that the
right to freely express ourselves does not stop at topics deemed proper or respectful,
but also extends to issues that parts of the society may find offensive, shocking or dis-
turbing. | also pointed out the reservations of more than 100 historians and academics
in Greece who were greatly concerned with the freedom of expression implications
of the draft law. | asked the authorities to provide my Office with the draft legislation.

On 7 October | was pleased to receive a detailed reply from Minister Venizelos. He
informed me that the draft law was adopted on 9 September and assured me that
the scope of Article 2 fully complies with both the Constitution of Greece, and, among
others, with Article 10 paragraph 2 of the European Convention on Human Rights. He
added that the criminalization in question concerns only intentional conduct, the de-
tails of which are carefully defined in the law, and an expression of opinions and views
does not suffice per se to criminalize such behaviour. The Minister stated that the free-
dom to discuss all issues of public importance or interest is not limited by the law and
reiterated the readiness of his Government to continue co-operating with my Office.

Hungary

On 17 July | received a reply from the authorities to my remarks in the Regular Report
to the Permanent Council of 19 June 2014 welcoming the Constitutional Court decision
of 5 March 2014, stating that opinions, including value judgments, expressed on pub-
lic issues cannot give rise to civil liability. The authorities said that the Constitutional
Court did not view opinions regarding public figures as generally non-actionable. If
opinions are expressed about the personal and family lives of public figures or what is
said goes beyond damaging their honour and harms their human dignity, they said it
is the responsibility of the courts to develop a judicial practice consistent with these
principles.

The authorities also reacted to my comments on a 28 May Constitutional Court ruling
regarding content providers’ liability for comments posted on their websites by third
parties, which also was in my report of 19 June. According to the authorities, the pro-
vider’s liability for comments only can be determined following detailed examination
and this decision is consistent with the judgment of the European Court of Human
Rights in the Delfi v. Estonia case.

Kazakhstan

On 22 August | issued a public statement expressing disappointment at a Supreme
Court decision upholding the closure of Pravdivaya Gazeta for minor administrative
violations such as stating erroneous imprint data.

The court’s decision effectively makes the newspaper the latest in Kazakhstan to be
closed by the authorities. More than 30 media outlets have been closed since late
2012 with authorities citing administrative code violations or publishing of extremist
views as the reasons.
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| pointed out to the authorities that media should not be punished disproportionally
for minor administrative violations. My Office provided Kazakh authorities with a legal
review of the administrative code in 2013 that advised removing the excessive penal-
ties for administrative missteps.

On 22 October | wrote to Foreign Minister Erlan Idrissov regarding reports of the block-
ing of the websites of CA-News.org and medusa.io.

CA-News.org, a popular Central Asian News portal in Kyrgyzstan, said its site has been
blocked without explanation since July by a majority of providers, including Kazakhtele-
com.

Meduza.io, a Russian-language Latvian-based news site, went online on 20 October
and was reported inaccessible shortly thereafter. It remains blocked.

| requested the authorities to inquire and help re-establishing access to these sites.
Limitations on access to information must not be applied cavalierly or opaquely.

On 26 November | issued a public statement saying that an injunction to stop the dis-
tribution and publication of the weekly magazine ADAMbol further endangered media
pluralism in the country. The Almaty City Department for Internal Policies claimed that
an article published three months earlier contained extremist war propaganda. | said
that these drastic and disproportionate measures did not correspond to the claim and
contributed to an atmosphere of fear in the media. | also noted that webpages carrying
reports and comments on the closure of the magazine, including webpages on adilsoz.
kz, azattyk.org and vlast.kz, were not accessible in Kazakhstan.

Kyrgyzstan

On 17 October |l issued a public statement asking the Parliament to reconsider its deci-
sion to criminalize the dissemination of LGBT-related information.

| noted that the law is so vaguely worded and open for interpretation that, if adopted,
it would have consequences for free expression and media freedom and could make
criminals out of those who even just report on instances of LGBT discrimination.

| noted that this legislation as well as the recent de facto reintroduction of criminal
defamation also runs contrary to notable achievements in media law reform in recent
years.

On 30 September — 1 October | visited Kyrgyzstan to participate in the 80th PEN Inter-
national Congress in Bishkek and met with the heads of the parliamentary committees
on Education, Science, Religion and Sport and on Human Rights, Constitutional Leg-
islation and State Structure to discuss recent legislative initiatives of the parliament.
| touched upon the draft laws on “On propaganda of non-traditional sexual relation-
ships” and the law “On non-commercial organizations” and their potentially negative
affect on freedom of expression. | took note of the reasoned discussion in Parliament
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that led ultimately to the rejection of introducing an administrative liability for insult
and expressed hope that this openness for the arguments from media representatives
and civil society will also be shown in the upcoming debate on the two laws.

| also offered support in the preparing for the digital switchover and agreed that my
Office would review draft legislation.

(See Visits)
Latvia

On 1 August | issued a public statement expressing concern about the Riga Central
District Court decision to freeze assets worth almost €23,000 of Cits Medijs, publisher
of the public affairs magazine Ir. The court order followed the filing of a civil lawsuit
by insolvency administrator Maris Spruds who claimed that he had been libeled in
investigative articles published by the magazine. | welcomed Prime Minister Laimdota
Straujuma’s call on the court to justify its decision and to dispel concern about pressure
on independent media.

Lithuania

On 29 August | issued a public statement welcoming a ruling from the Vilnius Regional
Court which found illegal the wiretapping of the telephone conversations of 10 current
and former employees of the Baltic News Service (BNS), one of the largest news agen-
cies in Lithuania.

In July the same court upheld complaints by three BNS editors over wiretapping in the
same case. The court also ruled that other law enforcement actions, including secret
surveillance, searches and an order to reveal sources of information, were unlawful.
In July the Parliament also adopted amendments to the Law on the Provision of Infor-
mation to the Public that provide additional protection to journalists’ sources, which |
welcomed in the statement as well.

On 29 October my Office attended the conference in Vilnius “Television and Radio:
Current challenges,” organized by the Radio and Television Commission of Lithuania.

(See Visits)
The former Yugoslav Republic of Macedonia

On 15-17 July my Office, together with the OSCE Mission in Skopje, organized a two-
day workshop on media self-regulation for members of the Council of Media Ethics,
held in Mavrovo. The workshop was moderated by Dieter Loraine, OSCE commissioned
independent expert who was assigned to prepare a strategy and annual action plan
following this first training and needs assessment visit.

On 19 August | received a letter from the Minister of Information Society and Admin-
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istration Ivo Ivanovski, in which he informed me of the proceeding dialogue and con-
sultation with relevant parties and stakeholders following the enactment of two media
laws which my Office had reviewed. In his letter, Minister Ivanovski also reiterated
his support for the expertise provided by my Office toward the establishment of an
independent Press Council, and stressed the importance of engaging both journalists
associations of the country in this process.

On 29 August | replied to Minister Ivanovski providing information about future plans
related to the engagement of my Office in assisting to the Council of Media Ethics on
running the organization. | also assured him that all members of the Press Council had
been invited to participate in the workshops.

On 4 September following the first workshop | sent the draft strategy and annual action
plan to the president of the Council of Media Ethics for their comments.

On 6 October | wrote to the authorities to call attention to a civil defamation judg-
ment against Fokus journalist Vlado Apostolov and its Editor-in-chief Jadranka Kostova,
which was upheld by the appellate court. The judgment ordered them to pay €6,000 in
damages and €3,000 in court costs for damaging the reputation and honour of Security
and Counter-Intelligence Directorate Director Saso Mijalkov. This was another example
of the urgent need for an established ceiling on damages in civil defamation cases to
prevent the bankruptcy of media outlets.

On 7-8 October my Office, together with the OSCE Mission in Skopje, organized a sec-
ond workshop for the Council of Media Ethics, held in Skopje, to further discuss strat-
egy and an annual action plan.

On 16 October | submitted a two-year strategy, including action points, to the Council
on Media Ethics. The handover of the strategy followed two workshops in July and
October where codes of ethics, working structures and complaints procedures and a
budget were agreed upon.

On 24 October | wrote to Prime Minister Nikola Gruevski to again raise the trial of
journalist Tomislav Kezarovski. (See Reports to Permanent Council of 19 June 2014 and
28 November 2013).

| have drawn attention to this case on several occasions, including his initial arrest and
the lengthy pre-trial detention. After his conviction, he has been placed under house
arrest. | will follow his appeal closely and hope that he will be exonerated.

Moldova

On 29 August | wrote to Chairman of the Parliament Igor Corman sharing concern
about the delay in electing new members of Supervisory Board of the National Public
Service Broadcaster — Teleradio Moldova.

The Supervisory Board, a key managerial body responsible for strategic decision-mak-
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ing, has not functioned since December 2013. After the terms of six of its nine mem-
bers expired, the Broadcasting Coordinating Council proposed 12 candidates to the
Parliament, which has failed to follow up on it.

| stated that further delays may seriously affect the broadcaster’s operations.

On 21 July I wrote to Chairman Corman and on 2 September | issued a public statement
raising concern about draft amendments to an anti-extremism law that could pose a
threat to freedom of expression on the Internet.

The amendments to the Law on Countering Extremist Activities, approved by Parlia-
ment in the first reading in July, would give the Information and Security Service of
Moldova the power to order Internet service providers to temporarily block access to
online content of an extremist nature.

| said that while | agree that the fight against extremism is an important security issue
and a universal challenge affecting all OSCE participating States, | was worried that such
practice might be arbitrarily interpreted and could lead to undue and disproportion-
ate restrictions, thus limiting free media in the name of countering extremism without
proper judicial procedures and oversight. | called on the authorities to eliminate these
provisions. The amendments are still pending in Parliament.

Mongolia

On 10 July I issued a public statement expressing concern about the blocking of the
popular news website Amjilt.com by the Mongolian Communications Regulatory Com-
mission (CRC). According to Amijilt, the blocking followed the CRC’s informal request to
remove a critical investigative article mentioning the Prime Minister. Amjilt.com man-
agement did not take down the story. Even though CRC did not claim responsibility for
this action and Amijilt.com did not receive an official request to take down the story,
the CRC placed the website on its list of conflicting domains which are blocked for vio-
lation of intellectual property rights.

| noted that such a measure could also have a chilling effect on investigative journal-
ism, one of the pillars of free media and urged the authorities to encourage pluralistic
discourse on all issues of public importance.

On 26 August | issued a public statement on the imposition of a 3-month prison sen-
tence on Ts. Bat, a blogger, for defaming a high-ranking political figure through social
media. Bat became the first person in Mongolia to be found guilty of defamation by
social media. | said that prison is a disproportionate and unacceptable measure for
defamation.

On 1 September | wrote to the Foreign Minister regarding a draft regulation of the CRC
on “General Requirements and Conditions for Digital Content Service.”

| noted that, in line with OSCE commitments and international standards, restrictions
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on free expression, whether through online or traditional media, should be very nar-
rowly defined. Government regulations should not lead to undue and disproportionate
restrictions or grant powers to the regulator that could amount to censorship.

I look forward to paying an official visit to Mongolia in May 2015.
Montenegro

On 2 July | paid an official visit to the country where | met with President Filip Vujanovic,
Prime Minister Milo Bukanovi¢, and President of the Supreme Court Vesna Medenica.
| also met with Igor Luksi¢, Minister of Foreign Affairs, Rasko Konjevi¢, Minister of In-
terior, members of the Parliament, civil society, journalists and media representatives.

Among other issues, | discussed the issue of journalists’ safety and the lack of unity
among members of the media. | welcomed the establishment of a joint commission to
monitor investigations of cases of threats and attacks against journalists was a positive
step, but stressed it cannot replace state institutions in investigating and prosecuting
perpetrators and masterminds of such crimes.

(See Visits)

On 9 July | wrote to Prime Minister Bukanovic¢ thanking him and Deputy Minister Luksi¢
and Minister Konjevi¢, for the excellent organization of the visit, the commitment for
co-operation and reiterating some main concerns and opportunities for future co-op-
eration.

On 17 July in a public statement | welcomed the readiness of the media community to
improve self-regulation and begin confidence building measures, an initiative agreed
on during my visit on 2 July.

On 14 October | issued a public statement announcing the beginning of roundtable
discussions held in Vienna and organized by my Office, for media members to review
the professional code of ethics as a first step to improve media self-regulation in the
country.

On 15 December the working group on the amendments to the Montenegro journal-
ists’ Code of Ethics will have its first meeting in Podgorica. This meeting is a direct result
of the meetings during my official visit on 2 July, the follow-up visit on 17 July and the
meeting of media owners and editors in my Office on 14 October. In addition to the
modernization of the Code, it is expected that his process will also improve media self-
regulation in the country and start the process of confidence-building among members
of the media.

Netherlands

On 15 August | wrote to the authorities to convey my concern about recent attacks
on three journalists covering an anti-Islamic State demonstration in The Hague. | ex-
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pressed my trust that those incidents would be thoroughly investigated.

On 20 August | received a reply from the authorities saying that the police were in-
vestigating the attacks and that two suspects had been apprehended who would face
appropriate judicial procedures.

On 3 September | wrote to the authorities to express concern over criminal defamation
and insult charges brought against journalist André Hoogeboom arising from his blog
Go!72 in December 2013.

Criminal defamation charges should not be used against journalists dealing with critical
and delicate topics. | took the opportunity to call on the government to initiate legal
reforms that would fully decriminalize defamation.

Norway

On 30 September | welcomed a decision by the Norwegian Data Protection Authority
(DPA) finding that the Armed Forces registration of nine investigative journalists was
illegal. Following an investigative story in a daily newspaper in 2011, an army unit col-
lected information on the journalists, which became available to the armed forces’
intelligence service. The DPA ruled that even though the files did not contain com-
prehensive nor particularly sensitive information, the journalists’ right of privacy was
violated. In my statement, | said that registration and monitoring of journalists has a
negative effect on journalists’ ability to get information and build confidence with their
sources and therefore cannot be justified.

Poland

On 19 June | expressed concern in a public statement about attempts by law enforce-
ment to confiscate materials and force journalists of Wprost magazine to reveal confi-
dential sources. On 18 June the editorial office of Wprost was raided by the Prosecu-
tor’s Office and Internal Security Agency officers, without a court order, to confiscate
recordings of alleged private conversations between the head of the Central Bank and
the Interior Minister. | said that these kinds of investigation methods are unacceptable
as they have a chilling effect on investigative journalism and could stifle media free-
dom. | called upon the authorities to act in compliance with international standards
and OSCE commitments.

On 27 October | wrote to the authorities to learn why the credentials of Russian jour-
nalist Leonid Sviridov, a correspondent for the news agency Rossiya Segodnya, had
been withdrawn. The response in a letter of 29 October indicated that that denying
Sviridovs’ foreign correspondent credentials was “due to his activities in the field of
foreign economic relations,” and not connected with professional activities. According
to later news reports, | learned that the authorities also have started the procedure to
withdraw his residence permit.
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Romania

On 13 November | issued a public statement condemning the attack on a journalist by
law enforcement officers in Bucharest and called for an investigation. | said that jour-
nalists must be able to do their work in a free and safe manner. Attacks on journalists
are especially worrying, since the police should ensure the safety of members of the
media.

Russian Federation

On 23 June | received a letter from Ambassador-at-Large Konstantin Dolgov, the For-
eign Ministry Commissioner for Human Rights, Democracy and the Rule of Law, con-
cerning violations of freedom of expression and freedom of the media in Ukraine, in
particular with regard to Russian journalists there. Ambassador Dolgov raised concern
over the arrest of LifeNews journalists Marat Saichenko and Oleg Sidyakin who were
detained by Ukrainian military forces on 18 May; the deaths of journalists Igor Korne-
lyuk and Anton Voloshin on 17 June and the banning of television broadcasts. On 25
June | responded informing him that | act in strict compliance with my Mandate and
use the means provided in it.

On 25 June | issued a public statement criticizing amendments to the Criminal Code
that could further increase government control of the Internet. The amendments, ad-
opted on 20 June, increase criminal liability to up to 5 years in prison for online calls
for extremist activity.

| urged the authorities to reconsider because these changes threaten free media and
compromise online pluralism in the name of fighting extremism. The anti-extremism
law is vaguely worded and could impose disproportionate restrictions on fundamental
rights.

| reiterated restrictions on free expression should be carefully defined, as imprecise
wording in anti-extremism legislation results in individuals not knowing whether their
actions are legal.

| noted with regret that the President of the Russian Federation signed the amend-
ments into law at the end of June.

On 7 July |l issued a public statement calling on the President of the Russian Federation
to veto proposed amendments to the Law on Advertising. On 4 July the State Duma
approved amendments which prohibit commercials on cable television channels that
do not hold a terrestrial broadcasting license or are not on the list of must-carry pro-
grammes.

These amendments could lead to cutting off private small- and medium-scale channels
from their principal source of revenue, which is advertising. That could further limit
media pluralism and the free flow of information in Russia and lead to undue media
concentration in the hands of a few, including the state broadcast monopolies.
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| also noted that the proposed amendments would negatively affect media plurality
with the coming digital switchover, when hundreds of regional broadcasters will lose
their terrestrial licenses.

| noted with regret that the President signed the amendments into law on 21 July.

On 9 July I issued a public statement on the 10th anniversary of the murder of Forbes
magazine editor Paul Klebnikov. | called on the authorities to end impunity for crimes
committed against journalists in the Russian Federation.

On 21 July l issued a public statement calling on the authorities to immediately release
Yevgeny Agarkov, a journalist with the Ukrainian 2+2 television channel.

On 18 July Agarkov was arrested in Voronezh for working without accreditation. On
30 July he was fined 2,000 roubles (then approximately €42) and expelled from the
country.

| said that accreditation should not be, in effect, a work permit, such that the failure to
obtain one would bar journalists from working.

On 4 August | issued a public statement mourning the violent death of journalist and
blogger Timur Kuashev, whose body was found in a suburb of Nalchik, Kabardino-
Balkaria.

Kuasheyv, a journalist with Dosh magazine, covered events in the North Caucasus. He
was well known for his critical reporting on human rights issues. He reportedly went
missing on 31 July and was found dead the next day. He had complained about threats
from social network users and law enforcement representatives.

| expressed hope that the authorities would conduct a thorough investigation into the
case.

On 21 August | wrote to the authorities and issued a public statement regarding anoat-
tack on the chief editor of the Derbentskie Izvestiya newspaper, Magomed Khanma-
gomedov, in Dagestan.

On 20 August Khanmagomedov was attacked in his office by two people who beat him
and fled. He was also violently attacked in 2010 and 2012.

On 25 August | wrote to the authorities expressing concern about an attack on Arseniy
Vesnin, a journalist with the Ekho Moskvy radio in St. Petersburg. He was attacked
on 24 August while reporting on a pro-Ukrainian demonstration, suffering a traumatic
brain injury and a concussion.

| welcomed the immediate detention of the assailant by police and the public con-
demnation of the attack by the acting governor, Georgy Poltavchenko. On 6 October |
received a response from authorities saying the case was being investigated.
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| was disappointed to note that a clear violation of the journalist’s rights was character-
ized as mere “petty hooliganism” and the perpetrator was released shortly thereafter.

On 27 August | wrote to the Minister of Foreign Affairs Sergey Lavrov and issued a pub-
lic statement condemning several attacks on journalists in the Pskov region.

On 26 August Vladimir Romensky (Dozhd TV), llya Vasyunin (Russkaya Planeta), Nina
Petlyanova (Novaya Gazeta), Irina Tumakova (Fontanka.ru), Sergey Kovalchenko and
Sergey Zorin (both with Telegraph agency) were assaulted and intimidated while re-
porting on issues related to the conflict in eastern Ukraine.

| urged the authorities to thoroughly investigate these attacks and bring those respon-
sible to justice.

| also noted that investigative journalist Alexander Krutov with Obshchestvennoye
Mneniye magazine was brutally beaten on 26 August close to his home in Saratov.
Krutov has been attacked several times before without the assailants being brought
to justice.

On 23 October | received a response from authorities informing me that the attack on
Krutov was being investigated.

On 30 August | issued a public statement calling on authorities to fully investigate and
prosecute all attacks on journalists following an attack on journalist Lev Schlosberg in
Pskow.

Schlosberg, a journalist with the Pskovskaya Guberniya newspaper and an activeblog-
ger, was beaten on 29 August near his house. Schlosberg had been reporting on the
death of soldiers who might have been killed in the conflict in eastern Ukraine.

On 17 September | wrote to the authorities expressing concern about assaults against
journalists in Novosibirsk.

On 10 September a crew of the Pretsedent television programme, which contributes
to Ren-TV and Region TV, was attacked by two people. Journalist Yelena Maltseva and
cameraman Alexander Molchanov were investigating allegations about the quality of
services provided by a local employment agency. The attackers destroyed the crew’s
camera and hit Molchanov in the face.

On 11 September the same people reportedly threatened and attempted to attack a
crew of the State Television and Radio Company Novosibirsk at the same site, while a
representative of the employment agency threatened to break the journalists’ camera.

On 18 September | issued a public statement condemning the growing violence against
journalists in Russia following an attack on a BBC crew in Astrakhan.

On 16 September two members of a BBC TV crew were confronted and attacked by
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at least three people in Astrakhan while reporting about killed Russian servicemen.
The attackers smashed the crew’s camera and beat the camera operator. Meanwhile,
somebody broke into their car and erased video material and computer data from the
journalists’ equipment.

| said that we were witnessing a clear sign of harassment of free media in Russia. This
incident was the latest in a spate of recent attacks against journalists who investigated
issues related to the conflict in eastern Ukraine.

| also expressed concern about the 10-11 September attacks on the crews of the Pret-
sedent television programme and the State Television and Radio Company in Novosi-
birsk, the issues | raised with authorities on 17 September.

On 2 October and 23 October | received responses from the authorities saying that the
attack on the BBC crew was being investigated. | was also told that law enforcement is
trying to identify suspects in the attack on the Pretsedent television crew.

On 24 September | issued a public statement calling on the authorities to carefully con-
sider proposed changes to legislation on media ownership requirements.

On 23 September the State Duma approved amendments to the Law on Mass Media
lowering foreign ownership share in media outlets from 50 percent to 20 percent. The
amendments extend to all media, including broadcast, print and online outlets.

| expressed concern that the proposed changes would limit media pluralism.

With regret, | learned that on 14 October the President signed the amendments into
law.

On 3 October | wrote to the authorities expressing concern about an attack on Maxim
Zakharov, chief editor of Smolenskaya Narodnaya Gazeta.

On 2 October Zakharov was attacked by two people. Zakharov had reportedly informed
the police about threats several weeks before this incident.

On 23 October | received a response from authorities informing me that the attack was
being investigated.

On 29 October | learned with regret that Aleksander Tolmachey, chief editor of the No-
vocherkasskie Novosti newspaper and owner of two other print periodicals, Upolno-
mochen Zayavit and Pro Rostov, whose case | raised with the authorities on 13 January
2012, was sentenced to 9 years in prison for extortion. | hope that the Appeals Court
will overturn this harsh sentence.

On 13 November | wrote to the authorities expressing concern about the detention

of Oleg Potapenko, editor of the Amurburg online newspaper, by representatives of
security services in Khabarovsk.
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Potapenko was detained for several hours at Khabarovsk Airport on 12 November as
he was preparing to leave for Hong Kong. His mobile phone, laptop and tablet were
seized and searched. The grounds for his detention were unclear.

Earlier in July, Potapenko was reportedly detained for four hours at the same airport
while returning from Thilisi. His luggage was searched and his tablet and mobile phone
were briefly seized, allegedly in search of extremist materials.

On 14 November | learned that the district court in Saint Petersburg denied a request
of Anna Sharogradskaya, Director of the Regional Press Institute, to have her files and
electronic devices returned that had been seized at the Pulkovo airport. | raised this
case on 5 June 2014.

| also noted that the Ministry of Justice included the Regional Press Institute on the
government’s list of non-governmental organizations acting as a foreign agent. | hope
this decision will not prevent the NGO to continue its important work for the benefit
of the media and society.

On 19-21 November | visited Moscow to participate in the annual meeting of the Eu-
ropean Federation of Journalists. In the course of the visit | met with editors of inde-
pendent media outlets: Mikhail Zygar with the television channel Dozhd, Dmitry Mura-
tov with the Novaya Gazeta newspaper, and Aleksey Venediktov with the radio station
Echo Moscow. | also met with other civil society representatives at a roundtable “New
Internet-related legislation in Russia as it relates to bloggers and online media.”

On 19-21 November | visited Moscow to address EF) members as a keynote speaker
in the annual meeting of the European Federation of Journalists titled “Journalism in
Times of Conflict: Impunity, Safety & Ethics.” | said that ensuring journalists’ safety and
breaking the cycle of impunity remain the biggest challenges to overcome for free me-
dia. | also addressed the growing phenomenon of propaganda, which poses a threat
to journalism as a profession, not least with the rising influence of state-run media
outlets.

To express my support for independent media outlets, | met with editors Mikhail Zygar
with the television channel Dozhd, Dmitry Muratov with the Novaya Gazeta newspaper
and Aleksey Venediktov with the radio station Echo Moscow. During the meeting with
Venediktov | agreed to provide assistance in drafting guidelines for station’s journalists
on using social media platforms. | also attended a roundtable “New Internet-related
legislation in Russia as it relates to bloggers and online media” in Moscow.

Serbia

On 3 July lissued a public statement condemning the brutal attack of the editor of the
FoNet news agency, Davor Pasali¢, who sustained serious head injuries. | welcomed
the immediate condemnation of the attack by officials and their assurances that every-
thing would be done to bring the perpetrators to justice.
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On 16 July I issued a public statement regretting the ruling by the appeals court in Bel-
grade against the media outlet B92 for defamation in connection with reporting involv-
ing a former Serbian official. This ruling may have a chilling effect on media freedom
as it restricts reporting on matters of public interest. International standards call for
public officials to endure a higher threshold of criticism by the media.

On 28 August | wrote to Foreign Minister lvica Daci¢ raising a number of issues of con-
cern.

| welcomed the prompt response by the authorities following an attack on Darko
Cvetanovié¢, a photojournalist with the Serbian daily newspaper Informer. However, |
also raised a number of attacks on journalists that have still not been solved, including
the 3 July attack on Pasali¢ and the attempted murder of Dejan Anastasijevi¢, a former
journalist of the Vreme weekly, which took place in April 2007. As far as | am aware the
attackers have not been identified.

| also expressed concern that the Danas daily newspaper was fined 5 million RSD
(€42,000) for failing to employ 2 persons with disabilities in accordance with a 2009
law on employment, despite Danas already having 2 people with disabilities on their
payroll. Such a disproportionate fine and punitive action could be seen as pressure on
this newspaper. | will continue to closely follow this case.

| called attention to the continued blocking and content alteration of online media
portals. On 27 August the website of PeS¢anik was again subject to a DDoS attack,
its online content was obstructed and the page was unavailable to the public. The
previous week the online web portal autonomija.info also came under hacker attacks.
In June, the Kurir daily newspaper stated that their website was subjected to several
DDoS attacks.

On 21 October | issued a public statement indicating that the media outlets 24sata.
rs, Blic, e-novine, Kurir and Telegraf had been the victim of hacker attacks. | said that
attacks are a threat to cyber security, which is vital to free media and the free flow of
information.

On 31 October | met with Foreign Minister Daci¢ to discuss media freedom issues in
the country and issues | have raised in the past.

On 25 November | received a letter from Foreign Minister Daci¢ informing me about
the progress of investigations into hacking attacks on media websites and also wrote
that the Ministry of Internal Affairs is working on resolving cases of attacks on journal-
ists that | have raised.

The Minister also said that Serbia highly respects freedom of the media and expres-
sion and that the government and its officials condemn in the strongest possible terms
any attempt to violate freedom of the media and free expression and violence against
journalists. He also reassured me that the competent institutions would continue to
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work on solving all reported cases of attacks on the media and their representatives.

He also pointed out the readiness of Serbia, as the incoming OSCE Chairperson-in-
Office, to work intensively with my Office and me.

Slovakia

On 24 June | issued a public statement expressing concern about a recent ruling in
which a district court ordered the newspaper Novy Cas to publish an apology to a
plaintiff, who was one of three members of the Slovak judiciary suing a daily newspa-
per for defamation. | said that international standards call for public officials to endure
a higher threshold of criticism by the public, including members of the media.

On 8 September | issued a public statement saying that criminal libel charges filed
against journalist Dusan Karolyi pose a threat to free media. Karolyi was brought to
court for an article published in August 2013 in the weekly magazine Trend, about a
court case against a former police employee. If convicted, Karolyi faces up to 5 years in
prison. | called for the full decriminalization of defamation since criminal charges can
be used to protect public officials from criticism.

On 1 October the charges were dismissed.
Slovenia

On 10 October lissued a public statement calling attention to the criminal trial against
Anuska Deli¢, an investigative journalist with the daily newspaper Delo, who is being
prosecuted for publishing classified information, allegedly leaked from the National
Intelligence and Security Agency in November 2011. A preliminary hearing on the case
started on 15 October. If convicted, Deli¢ faces up to three years in prison. The trial is
continuing.

| originally raised her case in a letter to Foreign Minister Karl Erjavec on 27 February.
(See Regular Report to the Permanent Council of 19 June 2014).

| welcome thel4 October tweet of Prime Minister Miro Cerar that stated that, because
of this case, there is a need to reconsider legislation to ensure journalists can report on
issues of public interest free from the threat of criminal prosecution.

On 14 November | wrote to Foreign Minister Erjavec to express concern over possible
criminal charges against two journalists. According to information available to me, Pe-
ter Lovsin and Meta Rogli¢, journalists for the daily newspaper Dnevnik in Ljubljana,
also have been subject to charges brought forward by the Slovene Intelligence and
Security Agency. | have asked the authorities to provide additional information on this
case.
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Tajikistan

On 22 July lissued a public statement calling on the authorities to ensure unrestricted
access to the Internet after Odnoklassniki, one of the most popular social platforms in
the country with more than 300,000 users, was blocked.

I said undue and arbitrary restrictions could have a chilling effect on Internet freedom
and may lead to censorship. | also noted that video-sharing website YouTube has been
blocked since early June.

| offered my Office’s assistance on self-regulation mechanisms and the protection of
media freedom in the Digital Age.

On 23 July I issued a public statement welcoming the release of Alexander Sodiquov, a
Tajik blogger and political commentator on Central Asian politics, from a pretrial deten-
tion centre in Dushanbe and expressing hope that the criminal charges would

be dropped. He was detained on 16 June and later charged with high treason and
espionage after an interview with an activist in Khorog. The University of Exeter, as
well as Sodigov’s co-researchers, confirmed that Sodiqov was in Tajikistan to conduct
research for the university’s project on conflict prevention. On 10 September Sodiqov
was allowed to leave Tajikistan to continue his university studies.

| welcomed this decision, but remain concerned that the serious criminal charges
against him continue to put a chill on others researching, commentating and writing
on Tajik affairs.

On 7 October | again issued a public statement regarding website blocking. A large
number of websites and social media platforms including Vkontakte social network,
YouTube and Facebook were blocked beginning 3 October. Severe limitations on mo-
bile Internet services in northern Tajikistan were also reported by the media. The au-
thorities have officially denied any involvement.

During the entire month of October my Office received the following reports: On 10
October the website news.tj of Asia Plus, a major Tajik online news portal, was blocked,
then unblocked the following day, then blocked again for two days. After most social
websites were unblocked on 13 October, media reported on 31 October on a third
wave of blockings — including Facebook, Vkontakte, and Topnews.tj and the Yandex
search engine.

This repeated blocking sets a disturbing trend, and | stated that the authorities have a
responsibility to ensure that all citizens enjoy unhindered access to information.

Turkey

On 8 August | issued a public statement expressing concern over the targeting of jour-
nalist Amberin Zaman by high-level authorities. The previous day, during a campaign
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rally in the southern province of Malatya, the then Prime Minister severely criticized
the journalist, which spurred a smear campaign on social media that threatened her
safety. | said that the right to criticize is an indispensable element of democratic debate
that needs to be safeguarded by the authorities.

| was pleased to learn that on 3 October Prime Minister Ahmet Davutoglu said that any

threat directed at Amberin Zaman would be considered a threat directed at him. Public
condemnation by high level officials in such and similar cases like these is welcomed
and needed.

On 3 October | issued a public statement welcoming a ruling by the Constitutional Court
to decrease the power of the country’s telecommunications authority, TiB, to block
websites and monitor Internet users. A day earlier the court ruled that the authority
of TiB to close websites within four hours without a court decision on the grounds of
protecting national security, public order or prevention of crime, was uncontitutional.
The court also ruled against TiB’s right to store Internet data for up to two years.

| recognized that protecting national security is the prerogative of governments but the
authorities also must ensure that these measures do not curb the fundamental right of
free expression and the right of the media to freely report.

Ukraine

On 28 June | issued a public statement condemning steps by the self-proclaimed “Do-
netsk People’s Republic” to control media in the Donetsk region of Ukraine. On 26 June
the self-proclaimed authorities issued a “decree” demanding that all media outlets
register with the “Ministry of Information and Mass Communication” within 10 days
or be prohibited from media activities. The decree also applies to bloggers and print
media distributors.

I noted the attack on the editorial office of the ProGorod newspaper in Torez in the Do-
netsk region on 26 June during which the separatist perpetrators destroyed and seized
equipment and threatened journalists.

| also noted the abduction of Boris Yuzhik, the editor of the newspaper Druzhkovskiy
Rabochii on 27 June and Sergei Dolgov, the editor of the Vestnik Priazovya newspaper
in Mariupol on 18 June. | called on the authorities to investigate these attacks and bring
the perpetrators to justice. Later Yuzhik was set free.

On 30 June | wrote to President Petro Poroshenko and issued a public statement in
relation to the death of Anatoliy Klyan, a cameraman with Russian Perviy Kanal, and
expressing concern about the very worrying situation with security of journalists in
eastern Ukraine.

Klyan was shot dead on 30 June after his film crew, along with other Russian journal-
ists, including from LifeNews and Ren-TV, and a group of civilians came under fire while
filming near a Ukrainian military compound in Donetsk region. The same day a film
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crew of Mir 24 channel reportedly also came under fire in Donetsk.

contributor to the Turkish television channel TRT, was barred from entering Crimea for
a period of five years. No reasons were given.

I called on those responsible in Crimea to stop intimidating members of the media and
refrain from arbitrarily stifling critical voices.

On 19 August | wrote to Chairman Yuriy Artemenko of the National Television and
Radio Broadcasting Council expressing concern about some of the National Council’s
initiatives and proposals, which might have a chilling effect on free media and media
pluralism.

| said that the National Council, an institution in charge of broadcasting regulation,
should not engage in banning members of the media from crossing national borders.

| also expressed concern about attempts by the National Council to get cable operators

to stop the broadcasts of Russian language or Russian produced programmes. Moves
by a national authority to ban broadcasts without an adequate and clear legal basis is
censorship. | offered my Office’s assistance to secure free media in line with OSCE com-
mitments and international standards.

On 10 September Chairman Artemenko responded saying the call to stop retransmis-
sion of programmes and channels produced in the Russian Federation was based on
their violations of Ukrainian broadcasting law and the European Convention on Trans-
frontier Television. He said the programs were inciting ethnic hatred, propaganda of
exclusivity, superiority or inferiority of people on the grounds of ideology or a particu-
lar ethnicity.

On 19 August | wrote to the authorities and on 20 August issued a public statement
denouncing attacks on media across Ukraine.

On 15 August tents hosting a Spilno TV video-streaming hub at Maidan Square in Kyiv
were destroyed. Spilno TV team members Maxim Prasolov, Alexey Isayev and Alexey
Poltorak were attacked and suffered concussions and leg injuries. Yuriy Bibik, a journal-
ist with the 112 Ukraina TV channel, reportedly was prohibited from reporting on the
incident. Some reports indicate that police who were present at the square failed to
respond to the incident.

Lyudmila Voloshina, a journalist with the Iskra Prostykh Lyudei newspaper, allegedly
was assaulted on 13 August by Poltava Mayor Oleksandr Mamai and his deputy, Vy-
acheslav Stetsenko, while she was covering a car accident involving Mamai. Voloshina
sustained bruises and her camera was damaged.

| also noted that a television tower in Sloviansk came under heavy fire and was de-
molished on June 30. The tower transmitted Ukrainian television and radio channels
covering several towns and villages in the Donetsk region.
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On 8 July I issued a public statement condemning an attack on the editorial office of
the newspaper Vesti in Kyiv with smoke grenades and rocks. On July 5 a group wearing
masks assaulted an office guard, shattered windows and damaged equipment.

| called on the authorities to carry out a full investigation to identify and bring those
responsible to justice, noting that in late June a group attempted to invade Vesti’s edi-
torial office.

On 31 July and 11 September | received letters from the authorities informing that law
enforcement had launched a criminal proceeding and pre-trial investigation.

On 11 July I issued a public statement expressing concern about the continuing attacks
by separatist forces against television stations in Luhansk and Crimea, which endanger
the safety of journalists and violate the right of people to freely receive information.

On 9 July a group of armed separatists forced the staff of Luganskoye Kabelnoe Televi-
deniye (LKT) to leave the station. The transmission of LKT was replaced by broadcasts
of Russian 5 Kanal. On 4 July broadcasting was suspended when separatists seized the
office of the Luhansk Regional State Television and Radio Company.

| noted reports about the exclusion of the largest independent broadcaster on the
Crimean peninsula, Chernomorskaya TV, from several cable networks in Crimea. Cher-
nomorskaya TV and a number of other Ukrainian television channels were taken off
leading cable networks on June 28.

| said that the unilateral decision to stop retransmission of Chernomorskaya TV can
further curb media freedom and limit media pluralism in the region, not least since
the channel is known for its balanced and objective reporting. | encouraged those re-
sponsible for broadcasting regulations on the Crimean peninsula to immediately look
into this matter.

| also noted with deep concern reports on 10 July about death threats against a group
of Ukrainian journalists and owners of media outlets by the so-called “Russian Libera-
tion Front.”

On 23 July I issued a public statement condemning the abduction of freelance journal-
ist Anton Skiba in Donetsk and calling for his immediate release. Skiba was abducted
on 22 July by armed separatists at a hotel in Donetsk. He had been assisting a CNN film
crew.

| expressed concern about other cases of media intimidation by the separatist groups
in eastern Ukraine, including the detention, confinement and harassment on 19 July
of 10 foreign journalists in Donetsk including representatives of Dagens Nyheter, BBC,
The Daily Beast, Nieuwsuur, Time and Russia Today. The journalists were attempting
to report on the Malaysia Airlines plane crash; the 15 July attack on Natalia Filatova, a
journalist with the Novosti Donbassa news portal, who sustained minor injuries; the 6
July abduction of journalist Darya Shatalova and an attack on and abduction of editor
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Sergei Sakadynskiy, both with Politika 2.0 news portal in Luhansk. The same day an
armed group robbed the news portal’s office, stealing all the equipment. Both journal-
ists were released the next day. | said that these actions cannot be tolerated and must
stop immediately.

Further, | expressed concern about plans announced on 21 July by the self-proclaimed
defense minister of the so-called “Donetsk People’s Republic” to effectively ban all
media representatives from working in the conflict zone and the territories next to
military compounds.

| also noted reports that on 15 July the self-proclaimed authorities announced the
switching off of all Ukrainian television channels in Donetsk.

| was pleased to learn that Anton Skiba was set free on 26 July, but also noted that Ser-
gei Sakadynskiy was again abducted on 28 July. His current location remains unknown.

On 25 July | received a letter from the authorities in response to my statement of 17
June providing information on several incidents which involved media representatives.

On 25 July lissued a public statement demanding the immediate release of journalists
who were reported missing in eastern Ukraine.

On 23 July Graham Phillips, a freelance journalist with Russia Today, and Vadim
Aksyonov, a cameraman with Anna-News, went missing near the Donetsk Airport. Re-
portedly, Aksyonov, along with Phillips and another media representative, was held by
Ukrainian military forces.

Aksyonov was found the next day, while Phillips was reportedly deported to the United
Kingdom on 25 July.

Yury Lelyavsky, a freelance journalist with ZIK, also went missing on 23 July after re-
portedly he had been detained in the Luhansk region. | learned that Lelyavsky was set
free on 8 October.

On 4 August | issued a public statement condemning the seizure of the property of
the Chernomorskaya Company, the largest independent broadcaster on the Crimean
peninsula.

On 1 August representatives of the Russian federal bailiff service, accompanied by self-
defense militants, seized the channel’s property in Simferopol, citing debts owed to
the Broadcasting Centre of the Autonomous Republic of Crimea. All employees were
banned from entering the channel’s premises. While seizing Chernomorskaya’s prop-
erty, the bailiffs also seized the equipment of the Information and Press Centre, the
hub for independent media in the region, as well as property of the Crimean Centre for
Investigative Journalism, which rented office space there.

| said that the continuing attempts to pressure independent media which provide an
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outlet for critical voices is censorship and cannot be tolerated. | again called on those
responsible to refrain from steps that further endanger media freedom and seriously
limit media pluralism.

| expressed concern over the fate of Chernomorskaya company on several occasions,
first when the channel’s terrestrial broadcasting was cut off in early March and re-
placed with the channel Rossiya 24 and when the channel was also taken off major
cable networks in Crimea, along with a number of Ukrainian channels, at the end of
June. (See Regular Report to the Permanent Council of 19 June 2014).

(In the public statement of 8 August the Russian Foreign Ministry said that it was puz-
zled with the support shown by me to Chernomorskaya TV and expressed regret that
| operate on the basis of unverified information, thus lowering the high working stan-
dards of my Office.)

I learned that despite considering the accusations unfounded, the station paid all debts
and a court in Crimea released the hold on the property on 11 August. However, no
equipment was returned to the three organizations.

On 5 August | issued a public statement noting reports that more journalists had gone
missing in eastern Ukraine.

According to reports, journalists Sergey Belous with the Serbian weekly Pecat, Roman
Gnatyuk of the 112 Ukraina TV channel and freelance journalist Sergey Boyko went
missing on 1 August in eastern Ukraine. Yevgeny Shlyakhtin and Yevgeny Tymofeyey,
who contributed to various Ukrainian media, went missing on 31 July in the Luhansk
region.

| again called on those responsible to immediately release all media members and let
them carry out their professional activities.

| expressed concern over injuries suffered by Espreso TV journalist Bianka Zalewska
who was seriously hurt on 27 July while covering events in the Luhansk region.

| also noted reports that on 4 August, Mikhail Andreyev, a cameraman for Anna-News,
suffered injuries from shrapnel when the crew came under attack in Luhansk.

| was pleased to learn that Belous, Gnatyuk and Boyko were released on 6 August.
Shlyakhtin and Tymofeyev reportedly had been released at the end of August.

On 11 August | issued a public statement expressing concern about reports that An-
drey Stenin, a photojournalist with the Russian state-run Rossiya Segodnya Interna-
tional Information Agency, had gone missing on 5 August in eastern Ukraine. | called
for Stenin’s immediate release.

On 12 August | wrote to the Chair of the Verkhovna Rada Oleksandr Turchynov and
issued a public statement expressing concern about a draft law on sanctions pending
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before the legislature.

The draft law allows the authorities to prohibit or restrict television and radio channel
retransmission; restrict or terminate media activities, including the Internet; restrict or
prohibit the production or distribution of printed materials; and restrict or terminate
telecommunication services and public telecommunications network usage.

I called on the deputies of the Verkhovna Rada to drop the provisions of the law en-
dangering media freedom and pluralism and running against OSCE commitments on
free expression and free media. | said that the national security concerns expressed by
the Government in relation to the ongoing conflict should not justify a disproportion-
ate restriction on free expression and free media. The measures included in the draft
law represent a clear violation of international standards and thus directly curtail the
free flow of information and ideas that lie at the heart of free expression and free
media.

| learned that the law went into effect on 12 September. Although most of the provi-
sions concerning free flow of information and free media were lifted, it still allows for
restricting or terminating telecommunication services and public telecommunications
network usage.

On 13 August | wrote to the authorities conveying concern about a number of attacks
on media outlets and violations of journalists’ rights across Ukraine.

On 25 July a Molotov cocktail was thrown at the office of the 112 Ukraina TV channel
in Kyiv causing property damage; on 3 August, Bogdan Osinsky, a journalist with the
Vzglyadiz Odessy news website, was injured in clashes involving police in Odesa; on 5
August Radmela Aliyeva, a journalist with the website Prestupnosti.net, was attacked
during a rally in Odesa; on 6 August the editorial office of the Molod Cherkashchyny
newspaper in Cherkasy was attacked causing property damage; on 8 August a group of
unidentified people obstructed journalist Dmytro Shinkarchuk and photo correspon-
dent Stanislav Baranets with the UNN news agency at the International Convention
Center Ukrainian House in Kyiv, demanding that their recordings be erased; and on 10
August a crew of the 1+1 TV channel was obstructed on Independence Square in Kyiv.

| expressed hope that all of these incidents would be given due attention and thor-
oughly investigated.

On 14 October | received a response from the authorities.

| learned with regret that on 14 August the General Prosecutor’s Office closed an in-
vestigation regarding the attack on the acting President of the National Television Com-
pany of Ukraine, Aleksandr Panteleymonov, by a group of members of the Ukrainian
political party Svoboda, forcing him to resign (See PC report of 19 June 2014). Report-
edly, the investigation was closed because Panteleymonov had not filed a proper com-
plaint with police.
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On 18 August | issued a public statement expressing concern about the deteriorating
media freedom situation in Crimea following the decision of the de facto Crimean au-
thorities to ban journalist Ismet Yuksel from entering the peninsula.

On 9 August Yuksel, the General Coordinator of QHA Information Agency and contribu-
tor to the Turkish television channel TRT, was barred from entering Crimea for a period
of five years. No reasons were given.

| called on those responsible in Crimea to stop intimidating members of the media and
refrain from arbitrarily stifling critical voices.

On 19 August | wrote to Chairman Yuriy Artemenko of the National Television and
Radio Broadcasting Council expressing concern about some of the National Council’s
initiatives and proposals, which might have a chilling effect on free media and media
pluralism.

| said that the National Council, an institution in charge of broadcasting regulation,
should not engage in banning members of the media from crossing national borders.

| also expressed concern about attempts by the National Council to get cable operators

to stop the broadcasts of Russian language or Russian produced programmes. Moves
by a national authority to ban broadcasts without an adequate and clear legal basis is
censorship. | offered my Office’s assistance to secure free media in line with OSCE com-
mitments and international standards.

On 10 September Chairman Artemenko responded saying the call to stop retransmis-
sion of programmes and channels produced in the Russian Federation was based on
their violations of Ukrainian broadcasting law and the European Convention on Trans-
frontier Television. He said the programs were inciting ethnic hatred, propaganda of
exclusivity, superiority or inferiority of people on the grounds of ideology or a particu-
lar ethnicity.

On 19 August | wrote to the authorities and on 20 August issued a public statement
denouncing attacks on media across Ukraine.

On 15 August tents hosting a Spilno TV video-streaming hub at Maidan Square in Kyiv
were destroyed. Spilno TV team members Maxim Prasolov, Alexey Isayev and Alexey
Poltorak were attacked and suffered concussions and leg injuries. Yuriy Bibik, a journal-
ist with the 112 Ukraina TV channel, reportedly was prohibited from reporting on the
incident. Some reports indicate that police who were present at the square failed to
respond to the incident.

Lyudmila Voloshina, a journalist with the Iskra Prostykh Lyudei newspaper, allegedly
was assaulted on 13 August by Poltava Mayor Oleksandr Mamai and his deputy, Vy-
acheslav Stetsenko, while she was covering a car accident involving Mamai. Voloshina
sustained bruises and her camera was damaged.
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| called on the authorities to swiftly investigate these attacks and said that it was unac-
ceptable behavior for police officers and high-ranking officials to contribute to endan-
gering journalists’ safety instead of protecting and assisting them.

On 3 September | issued a public statement mourning the death of Russian photog-
rapher Andrei Stenin. | called on the Ukrainian authorities to investigate his death,
as well as of all attacks on media. Stenin, a photographer with the state-run Rossiya
Segodnya International Information Agency, was reported missing on 5 August while
covering the armed conflict in eastern Ukraine. His remains were discovered later in
the month near Snizhne in the Donetsk region.

Following continued intimidation of media, on 5 September | issued a public statement
calling to stop attacks on journalists.

Espreso TV journalist Yegor Vorobyov was abducted near llovaisk in the Donetsk region
at the end of August. He was reporting from an area surrounded by separatist forces.

Further, freelance journalist Roman Cheremsky was abducted by separatist forces in
the Luhansk region on 17 August. His whereabouts remain unknown until now.

I was relieved to learn that journalist Anna Ivanenko and camera operator Nazar Zot-
senko, both with 112 Ukraina channel, were released on 3 September after being held
for more than two weeks by separatists in the Luhansk region.

| was also pleased to learn that Yegor Vorobyov was released on 7 October.

On 9 September | issued a public statement condemning the continued intimidation of
free voices in Crimea following the detention and interrogation of Yelizaveta Bohuts-
kaya, a blogger and contributor to various media outlets, including Radio Free Europe/
Radio Liberty’s Crimean desk, in Simferopol.

On 8 September law enforcement representatives searched Bohutskaya’s apartment
and seized equipment and material relating to her work. The blogger was detained for
about six hours at the Russian Counter Extremism Centre where police questioned her
about reports strongly criticizing the Russian authorities.

| also noted the continued pressure on the Crimean Centre for Investigative Journal-
ism whose staff had been summoned to the Federal Security Service and Prosecutor’s
Office. Previously, the media outlet’s office was raided and later its property seized.

| reiterated my call on the de facto authorities in Crimea to refrain from hindering me-
dia in doing their work.

On 2 October | received a letter from the Russian authorities informing me that Bohuts-
kaya is a suspect in the case initiated by the Russian Investigative Committee on the
charges of committing violence against a representative of authorities. As part of this
investigation her apartment was searched and she was interrogated.
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On 12 September | issued a public statement calling on the authorities to respect me-
dia freedom following a raid by law enforcement officers on the editorial office of Vesti,
a newspaper in Kyiv.

On 11 September representatives of the Security Service of Ukraine (SBU) searched
Vesti’s editorial office, confiscated equipment and materials as well as journalists’ per-
sonal belongings. The SBU reportedly conducted the search as part of its criminal in-
vestigation into the newspaper’s publications, which allegedly contained information
infringing Ukraine’s territorial integrity.

On 11 September the SBU also searched the Mega Polygraph printing house, where
Vesti is printed, which resulted in printing delays.

| again said that national security concerns related to the current challenges should
not justify disproportionate restrictions on freedom of expression and freedom of the
media.

| also expressed concern about reports that the SBU has banned 35 Russian journalists
and media functionaries from entering Ukraine at the request of the National Televi-
sion and Radio Broadcasting Council of Ukraine.

On 19 September | issued a public statement expressing concern about the fate of
Avdet, the weekly newspaper of the Mejlis of the Crimean Tatar People, following acts
of intimidation by de facto authorities in Crimea.

On 17 September editor Shevket Kaibullayev was given an official warning by the Rus-
sian security services (FSB) for “actions that might incite extremist activities.” A day
earlier, the paper’s offices in Simferopol were searched and on 18 September the secu-
rity services reportedly forced all tenants, including Avdet’s staff, to leave their prem-
ises. Kaibullayev reportedly received a written warning in June and an oral warning in
July related to the newspaper’s reporting.

| said that this hostile behavior against members of the media in Crimea must stop.

| also noted the announcement of national post operator Ukrposhta on 10 September
that it was unable to continue deliveries of Ukrainian press publications to subscribers
and retail outlets in Crimea due to hurdles created by the de facto authorities.

On 25 September in the course of my visit to Kyiv to participate in the Global Forum
for Media Development’s conference, | met with First Deputy Foreign Minister Nataliia
Galibarenko and Chairman of the National Television and Radio Broadcasting Council
of Ukraine Yuriy Artemenko. Among other things, | discussed the issues related to the
safety of journalists, public service broadcasting and banning of media.

| also met with Chief Monitor of the Special Monitoring Mission to Ukraine (SMM)

Ambassador Ertugrul Apakan and discussed ways to enhance co-operation between
our offices.
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(See Visits)

On 31 October | issued a public statement condemning the abuse of a press insignia
in eastern Ukraine. On 30 October Russian actor Mikhail Porechenkov visited Donetsk
and was shown on local TV firing a machine gun at Ukrainian positions while wearing a
helmet clearly marked with a PRESS insignia.

| said that this abuse puts journalists in conflict zones at grave risk and hurts efforts to
protect members of the media. Journalists’ safety is paramount and the use of a PRESS
insignia is one of the few measures to ensure their safety in conflict zones.

On 14 November | wrote to the authorities noting a statement issued by the Nation-
al Union of Journalists of Ukraine on 10 November pointing out that the authorities
should help in releasing journalists Serhiy Sakadynskiy (Politika 2.0) and Roman Che-
remsky (a freelance journalist from Kharkiv). | expressed hope the authorities would
urgently address the cases of these two journalists with due attention.

| also expressed concern about reports that the activists of the Right Sector move-
ment in Kherson have publicly threatened to punish media which disobey their order
to repudiate information about the closure of the movement’s branch in Kherson. The
threat was posted on 10 November on the “Right Sector Kherson’s” page in the social
network VKontakte. | called on the authorities to investigate this incident and bring
those responsible for such threats against the media representatives to account.

United Kingdom

On 26 September | issued a public statement calling on the authorities in the UK to
re-launch a criminal investigation into the murder of investigative journalist Martin
O’Hagan, a reporter for the Sunday World, who was shot in September 2001 while
walking with his wife near his home in Lurgan, Northern Ireland. No one has been
charged with the murder. In seeking to start a new investigation, | said that the fail-
ure to prosecute can create an environment of impunity for those who might attack
journalists. The Sunday World, the National Union of Journalists and Mike Nesbitt, a
journalist who is now leader of the Ulster Unionist Party are also calling for a new
investigation.

On 29 October | visited the U.K. and met with Joyce Anne Anelay, Baroness Anelay of
St Johns, Foreign Office Minister for Human Rights and International Organisations,
to discuss media freedom issues across the OSCE region, such as the need to improve
the situation surrounding the safety of journalists and media legislation. | also raised
the issue of recent revelations that police have been obtaining journalists phone re-
cords in the UK without court order, which | said goes against the fundamental right of
confidentiality of reporters’ sources. | noted the swift response from civil society and
politicians and condemnation of these actions, as well as bringing legislation forward
to prevent similar actions.
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| also stressed that human rights, especially freedom of expression and freedom of the
media, must be at the top of the agenda when governments deal with sensitive issues
such as the fight against terrorism and extremism.

While at the FCO | also spoke to ministry officials on the implications of the Ukraine
crisis on freedom of expression.

(See Visits)
United States

On 14 August | issued a public statement indicating the arrests of two reporters cover-
ing civil disturbances in Ferguson, Missouri, was a clear violation of the right of the
media to report news. Washington Post reporter Wesley Lowrey and Huffington Post
reporter Ryan J. Reilly were taken into custody while filing reports with their employers
on demonstrations triggered by a police shooting. | said that summarily rounding up
journalists while they are doing their jobs sets a dangerous precedent.

On 19 August | issued another public statement on events in suburban St. Louis in light
of reports that three additional journalists were arrested while covering civil distur-
bances. Getty Images photojournalist Scott Olson was taken in, as well as German jour-
nalists Ansgar Graw and Frank Herrmann. They were released without being charged
with crimes.

| stated that while | fully recognized the sensitive situation in the area, the right of me-
dia to cover public protests must be taken into account when law enforcement officials
are maintaining public order. Journalists should not be intimidated by police.

Overall, at least 11 journalists were detained in some fashion covering the events, in
addition to the ones above, they include Robert Klemko of Sports lllustrated; Rob Crilly
of The Telegraph; Neil Munshi of the Financial Times, Kerry Picket of Breitbart News,
Ryan Devereaux of The Intercept and Coulter Loeb of The Cincinnati Herald.

Uzbekistan

On 8 September | issued a public statement regarding recent amendments to the law
“On informatization.” | said that the amendments further limit free expression and
free media by introducing a broad definition of the term blogger and imposing a wide
array of sanctions, including a ban on untrue posts and reposts. Bloggers now have an
obligation to report only verified and truthful information and to remove posts upon
demand of government authorities or face website blocking and administrative liabil-

ity.

I noted that the restrictions are far more limiting than could be allowed and they vio-
late OSCE commitments and international standards on free media and free expres-
sion.
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I also used the opportunity to call for the release from prison of Solijon Abdurakhman-
ov, Dilmurod Saiid and Hairullo Khamidov.

On 31 October | received a reply from the authorities indicating that the definition of a
blogger was included in the amendments to the information law because people who
use the Internet were subject to media laws. They also pointed to similar regulations
in Germany, Russia and the United States.

I was informed that the amendments would not violate free media principles and were
intended to ensure the rule of law and protection of human rights.

On 4 July | wrote to Foreign Minister Abdulaziz Kamilov to convey my concern about a
fine levied against Said Abdurakhimov, a journalist for fergananews. On 28 June he was
fined 9.6 million soms by a court in Tashkent for the administrative offenses of “Carry-
ing out activities without a license and other permits” and for “Creation or possession
of materials with the aim to distribute them, containing a threat to public security and
public order.”

Abdurakhimov had been reporting critically on the local authorities’ compensation
policies for families whose houses were to be removed because of road construction
plans.

| expressed my concern that working as a journalist should not be subject to a special
license or per se cause a threat to public security and public order.

On 10 September | received a reply stating that the court determined Abdurakhimov
had carried out interviews to gather materials that constituted a threat for public or-
der and had the intent to cause panic among dwellers without identifying himself as
a journalist. The authorities said the district court judgment had been affirmed by an
appeals court.

Communiqués and other documents issued

On 7 October | issued a Communiqué on the impact of laws countering extremism on
freedom of expression and freedom of the media. | set forth principles that should be
observed when participating States attempt to respond to extremist threats:

. Anti-extremism laws only should restrict activities which necessarily and di-
rectly imply the use of violence.

. Limits to free expression and free media imposed by anti-extremism laws
should respect OSCE commitments and international law, notably article 19 of the
International Covenant on Civil and Political Rights.

o Hate speech can be addressed if it directly incites to violence and leads to
hate crimes, particularly targeting minorities and other vulnerable groups.

| said that mere expression of controversial and provocative political views must there-
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fore be respected and protected as part of pluralistic and democratic debates. | also
said, inter alia, that it is dangerous to empower public officials such as prosecutors or
police officers to define an extremist act and exert leverage on the judicial system to
impose their understanding of these “crimes against the State.”

The Communiqué is available here: http://www.osce.org/fom/125186.

Projects and activities since the last report
Activities with international organizations
UNHRC resolution on journalists’ safety

Following my participation in a high-level panel discussion on journalists’ safety at the
26th Session of the UN Human Rights Council on 11 June 2014, on 29 September on
the occasion of the adoption of a new resolution by the United Nations Human Rights
Council on the issue of journalists’ safety, | issued a public statement commending the
action, calling it “...an important step forward toward a proper safeguard of journalists’
safety against all forms of attacks and violence. It reiterates and reinforces previous
statements made by several national and international bodies. It is urgent that States
take note of this resolution and adopt all the measures and decisions to promote a safe
and enabling environment for media and journalists, as well as ensure accountability
for all those involved in these unacceptable acts.”

The resolution, sponsored by the Republic of Austria, called on states to “promote a
safe and enabling environment for journalists to perform their work independently”
and to fight impunity by ensuring “impartial, speedy and effective investigations” into
acts of violence against journalists.”

On 17 September | participated with a written address in a high-level panel discus-
sion convened by Article 19 on protection of journalists during the UN Human Rights
Council’s session.

Joint Statement on stronger protection of journalists covering conflicts

On 1 September | launched a joint statement with three international freedom of ex-
pression rapporteurs, the UN Special Rapporteur on Freedom of Opinion and Expres-
sion David Kaye; The Organization of American States Special Rapporteur on Freedom
of Expression, Catalina Botero Marino; and the African Commission on Human and
Peoples’ Rights Special Rapporteur on Freedom of Expression and Access to Informa-
tion Faith Pansy Tlakula.

The Joint Statement is available here: http://www.osce.org/fom/123084.
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UN counter-terrorism workshop

On 9-11 July my Office participated in a regional workshop in Bishkek on the media’s
role in counter-terrorism, organized by the United Nations Counter-Terrorism Imple-
mentation Task Force, the United Nations Regional Centre for Preventive Diplomacy
for Central Asia and the Transnational Threats Department of the OSCE.

The workshop brought together security sector representatives, law enforcement
agents and media experts from all five Central Asian countries, as well as members
of regional and international organizations and institutions to discuss media strate-
gies used by terrorists, choices and responsibilities of the media, political and legal
responses and options for co-operation. The workshop also included capacity-building
training for representatives of the media and government press agencies, including
topics such as developing counter narratives, reporting on victims and preparing and
dealing with the stress and trauma of reporting on terrorism.

UN anti-corruption conference

On 9 September my Office participated in a panel discussion on the importance of ac-
cess to information in fighting corruption in Vienna organized by the UN Convention
against Corruption Coalition.

CoE experts committee on journalists’ safety

On 6 October the Principal Adviser of my Office participated in a meeting of the Com-
mittee of Experts on protections of journalism and safety of journalists held in Stras-
bourg and organized by the Council of Europe.

UN/CoE protection of journalists’ seminar

On 3 November the Director of my Office spoke at the “Seminar and Inter-regional Dia-
logue on the protection of journalists in the European Court of Human Rights” held in
Strasbourg and organized by the Council of Europe, UNESCO, the Centre for Freedom
of the Media and the European Lawyers Union.

UN/CoE journalists’ safety meeting

On 4 November | spoke at the 3rd UN Inter-Agency Meeting on the Safety of Journal-
ists and the Issue of Impunity at the Council of Europe in Strasbourg. The meeting was
convened by UNESCO and co-hosted by the United Nations Office of the High Commis-
sioner for Human Rights and the Council of Europe.

CoE steering committee meeting

On 18-21 November my Principal Adviser participated as an observer in the 7th meet-
ing of the Steering Committee on Media and Information Society (CDMSI) in Stras-
bourg to discuss Council of Europe actions to strengthen the protection of free expres-
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sion and human rights of Internet users.
UNCAC Access to Information and Technical Assistance

On 9 September my Office participated in a panel discussion on the importance of ac-
cess to information in fighting corruption in Vienna organized by the UN Convention
against Corruption Coalition.

Legal reviews
Austria

On 21 July | presented to the authorities a legal review commissioned by my Office
regarding two proposals on access to information.

The legal review was carried out by Professor Bernd Holznagel, Director of the Institute
for Information, Telecommunication and Media Law at the University of Minster, and
an expert on European public law and media regulation and freedom of information
legislation. He found that both amendments were well grounded but suffer from a lack
of specificity that could lead to an erosion of the rights and obligations sought as well
as uneven application across the federal states.

| expressed hope that the recommendations could contribute to the discussion on
these comprehensive reforms with the aim to ensure free flow of information in ac-
cordance with international standards and OSCE commitments.

The review recommends:

o to formulate more precise constitutional requirements that ensure laws or
regulations implementing the amendment would, indeed, meet the desired goal of
simplifying and widening access to information;

. that the amendment should require the immediate processing of requests;

. to require that original documents be made available;

o that reasons for denial of requests be narrowly drawn and stated clearly;

. that a proportionality standard be implemented which would balance the
public’s right to know with administrative burdens and security concerns; and

. to introduce an independent commissioner on access to information to watch
over access rights and develop related implementation standards.

The review is available at https://www.osce.org/de/fom/126716.
Visits and participation in events
On 20 June | travelled to Brussels to address the EU Council Working Party on the Coun-

cil of Europe and the OSCE. This provided an opportunity to discuss with representa-
tives from the EU capitals issues that | have raised both in the EU Member States and
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the rest of the OSCE region. Some of the key issues included the conflict in Ukraine, the
safety of journalists, propaganda and freedom of expression online. While in Brussels
| also met with officials in the European Commission Directorate General for Competi-
tion on ways to strengthen co-operation.

On 30 June the Director of my Office participated in an international workshop on the
“Measureability of Diversity in Press and Broadcasting” in Berlin organized by West-
falische Wilhelms Universitat Munster. The workshop identified and examined com-
mon criteria for a framework of free and independent media.

On 30 June — 2 July the Principal Adviser of my Office participated in the Annenberg-
Oxford Media Policy Summer Institute in Oxford, organized by the Center for Global
Communication Studies at the Annenberg School for Communications of the Univer-
sity of Pennsylvania and lectured on international standards on freedom of expression
and freedom of the media. A member of the staff took part in the Institute.

On 1-2 July | paid an official visit to Montenegro and met with President Filip Vujanovi¢,
Prime Minister Milo Bukanovi¢ and the president of the Supreme Court, Vesna Meden-
ica. | also met with Igor Luksi¢, Minister of Foreign Affairs, Rasko Konjevi¢, Minister
of Interior, members of the Parliament, civil society, journalists and media represen-
tatives. In my meetings | said that | remain concerned about the lack of progress in
investigations into attacks on journalists and about the lack of unity among members
of the media in the country. While some progress has been made, most notably by
establishing a commission to monitor investigations of cases of threats and attacks
against journalists, this cannot act as a substitute for authorities and institutions in
investigating and prosecuting perpetrators and masterminds of the attacks.

On 3-4 July together with the 2014 Swiss Chairmanship and ODIHR, my Office orga-
nized the second Supplementary Human Dimension Meeting of the year, “Promotion
of freedom of expression: rights, responsibilities and OSCE commitments.”

The event in Vienna provided an important forum for OSCE institutions, participat-
ing States, field operations and international organizations and civil society to review
the current status of freedom of expression in the OSCE region. Recalling the numer-
ous OSCE commitments in the field of freedom of expression and media freedom, the
event focused on efforts required by the legislative, executive and judicial branches of
governments, local and regional authorities, media NGOs, journalists and other seg-
ments of civil society to ensure that freedom of expression, both online and in tradi-
tional media, is protected and strengthened. In the discussions of the three working
sessions participants identified specific challenges and threats to freedom of expres-
sion and shared good practices to strengthen this fundamental right.

On 8 July the Principal Adviser of my Office lectured on “International standards on
freedom of expression and the role of the Representative on Freedom of the Media”
at Central European University in Budapest.
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On 15-17 July as a follow-up to the official visit | returned to Montenegro on to dis-
cuss ways to strengthen self-regulation with owners, managers and editors from local
media outlets: the Pobjeda, Dan, Vijesti and Dnevne Novine newspapers; the Monitor
weekly; the portals Analitika, Cafemontenegro and PCNEN, as well as the Secretary
General of the Media Council for Self-regulation. We agreed on the urgent need to
rebuild trust in the media community by working on a set of common professional in-
terests and respect for ethical standards and basic journalistic principles. It was agreed
that the next meeting to discuss the principles of self-regulation and an action plan
would take place in autumn at my Office.

On 23 July | participated in a debate “European scenario and Italy pending reform” at
the Court of Justice in Rome, organized by the Order of Advocates of Rome and the
National Council of the Order of Journalists of Italy, on amendments to Law No. 925 on
defamation. The debate was prompted by the approval of the draft law by the Justice
Commission of the Senate. | pointed out the shortcomings of the draft law and called
on the authorities again to fully decriminalize defamation.

On 24 July | met with Msgr. Paul Tighe, Secretary of the Council for Social Communica-
tion, in the Vatican City to discuss issues of mutual interest.

On 6-8 August the OSCE Mission in Skopje and my Office organized a second workshop
for the Council of Media Ethics, held in Skopje, to discuss their strategy and action plan.

On 13 August | spoke at the European Law Student Association Summer Law School in
Sarajevo on media freedom issues across the OSCE region.

On 2-5 September my Office participated in the Ninth annual Internet Governance
Forum in Istanbul with the theme of “Connecting Continents for Enhanced Multistake-
holder Internet Governance was the topic discussed.

On 2-3 September my Office took part in the 2014 South Caucasus Regional Meeting of
OSCE Heads of Field Operations in Yerevan.

On 3 September the Principal Adviser of my Office participated in a roundtable discus-
sion in Vienna on the challenges to press freedom and media independence in Egypt
organized by the International Press Institute.

On 9 September my Office participated in a panel discussion on the importance of ac-
cess to information in fighting corruption in Vienna organized by the UN Convention
against Corruption Coalition.

On 9 September my Office took part in the 2014 Eastern Europe Regional Meeting of
OSCE Heads of Field Operations in Kyiv.

On 22-23 September | addressed the opening plenary session of the 2014 Human Di-
mension Implementation Meeting in Warsaw and | introduced a working session. |
summarized my Office’s work over the past year and discussed the areas that will re-
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ceive most of our attention in the coming months. The session provided an important
forum to discuss the major threats to freedom of expression with the active participa-
tion of the representatives of civil society and delegations of participating States.

| emphasized that media freedom is vital to every one of us, because it is through
the work of journalists that we get information about issues that directly affect our
lives; that this freedom is not to be taken for granted and, once given up, it is difficult
to regain. | said that each year journalists put themselves in grave danger while they
provide information to the rest of us, and some of them lose their life while doing so;
and that impunity of perpetrators of violence against journalists has become the norm,
and successful and transparent investigations remain occasional. | also repeated that
much of the danger and limitations that journalists face come from government poli-
cies themselves, and that without resolute political will by the governments to protect
free expression, our right to free speech will further suffer.

At the session | also drew attention to the fact that the types of assault on free ex-
pression, as well as the lack of physical and legal safety for journalists, have also re-
mained similar over these five years and they fall in these main categories: violence
and threats of violence against journalists, and impunity of perpetrators; legislative re-
strictions leading to the obstruction of freedom of expression both offline and online;
and limitations to the rights of journalists.

| noted with concern that this year my Office has witnessed propaganda as a tool of
warfare dominating the landscape, as well as an extraordinary frequency and scope of
assaults against journalists, matched with the continued lack of consolidated efforts by
the OSCE participating States’ governments to value and protect their work.

On 23 September the Principal Adviser of my Office participated as a panellist and
expert on the main challenges facing the Romanian press at an international media
conference in Bucharest organized by the South East Europe Media Organization.

On 24 September | delivered the opening statment and participated in the Eurasia
Forum for Media Development conference in Kyiv on the development of independent
media in the digital age in Eurasia organized by the Global Forum for Media Develop-
ment.

On 30 September — 1 October | delivered the keynote speech at the 80th PEN Interna-
tional Congress in Bishkek and participated in a panel discussion on criminal defama-
tion organized by the Writers in Prison Committee of PEN International. On this occa-
sion | also met with the heads of the parliamentary committees on Education, Science,
Religion and Sport and on Human Rights, Constitutional Legislation and State Structure
to discuss recent legislative initiatives of the Kyrgyz Parliament.

On 1 October my Office participated in the Russian Union of Journalists 18th festival
in Sochi.
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On 2-3 October my Office took part in the Journalism Festival “All Russia — 2014” in
Dagomys, Krasnodar region, at the invitation of the Russian Union of Journalists.

On 6 October the Principal Adviser of my Office participated in a meeting of the Com-
mittee of Experts on protections of journalism and safety of journalists held in Stras-
bourg and organized by the Council of Europe.

On 7-8 October | held a second workshop on ethics with media representatives of
Montenegro in Skopje as a first step to improve media self-regulation in the country.

On 9 October | participated in the International Institute of Communications Annual
Conference in Vienna centered on the issue of “Trends in Global Communications:
Breaking down silos to embrace convergence” and was a keynote speaker on the topic
“Data protection, cyber security and human rights: Balancing and managing policy re-
sponses, network operator responsibilities and risks.”

On 9 October my Office took part in the roundtable discussion “Practical Mechanisms
for Cooperation between Law Enforcement and Media Professionals in Times of Crisis”
in Odessa organized by the OSCE Project Coordinator in Ukraine.

On 13 October | hosted and organized a roundtable discussion in Vienna with media
representatives in Montenegro designed to improve self-regulation and begin the pro-
cess of confidence-building among members of the media.

On 17-18 October the Principal Adviser of my Office participated in a conference in Mi-
lan organized by the Universita Bocconi on Internet law and protection of fundamental
rights and spoke on the role of the Representative’s Office and the European Court of
Human Rights in the protection of free expression.

On 17 October my Office addressed the annual congress of the Association European
Journalists in Neusiedl am See. The main issues under discussion were journalists’
safety and media freedom in the OSCE region, with a special focus on the situation in
Ukraine.

On 20 October | sent a video message to the public hearing on the media freedom in
Hungary held at the European Parliament in Strasbourg.

On 29 October my Office attended the conference in Vilnius “Television and Radio: Cur-
rent challenges,” organized by the Radio and Television Commission of Lithuania. The
conference brought together regulators of audiovisual media, media law experts and
the media from Lithuania, Latvia, Estonia, Poland and Ukraine. The aim of the confer-
ence was to encourage co-operation between countries and different authorities, to
share opinions, experiences and insights and look for methods for the prevention of
possible propaganda of a foreign country within the sector of electronic media. The
conference offered an opportunity to present my Communique of 16 May on propa-
ganda in times of conflict.
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On 29 October in London | met with the United Kingdom Foreign Office Minister for
Human Rights and International Organisations, Baroness Anelay and other senior of-
ficials to discuss media freedom issues in the UK and the OSCE region.

We exchanged views on media issues in the United Kingdom, journalists’ safety and
media legislation across the OSCE region. | said there is a pressing need to address and
improve these issues in several OSCE participating States. With regard to the United
Kingdom, recent revelations that the police have been obtaining journalists’ telephone
records to identify confidential sources without judicial oversights are troublesome.
This contravenes one of the fundamental elements of free media, confidentiality of
sources.

On 3 November the Director of my Office spoke at the “Seminar and Inter-regional Dia-
logue on the protection of journalists in the European Court of Human Rights” held in
Strasbourg and organized by the Council of Europe, UNESCO, the Centre for Freedom
of the Media and the European Lawyers Union.

On 3-4 November my Office participated in the international symposium in Vienna
“Enhancing Women'’s Share in Peace and Security” and spoke on the panel on “Infor-
mation Gathering and Priorities for Action — the Role of the Media.” The conference
was organized by the Austrian Parliament, the Austrian Federal Ministry of Defence
and Sports, the Austrian Federal Ministry for Europe, Integration and Foreign Affairs,
the Austrian Development Cooperation, the Bruno Kreisky Forum for International Dia-
logue, the Austrian Federal Chancellery, the Austrian Federal Ministry of Education and
Women'’s Affairs, the International Peace Institute, the Diplomatic Academy Vienna
and the UN Women National Committee Austria.

On 4 November | spoke at the 3rd UN Inter-Agency Meeting on the Safety of Journal-
ists and the Issue of Impunity at the Council of Europe in Strasbourg. The meeting was
convened by UNESCO and co-hosted by the United Nations Office of the High Commis-
sioner for Human Rights and the Council of Europe.

On 10 November my Office participated in a training organized by the OSCE Centre in
Astana and the NGO Adilsoz in Almaty discussing new media-related provisions of the
Penal Code and the Code of Administrative Offenses and their implications for mem-
bers of the media.

On 10 November the Director of my Office delivered a public lecture at the University
of Graz on the consequences of the fall of the Iron Curtain for human rights in Eastern
Europe.

On 12-13 November the Director of my Office participated in the civil society confer-
ence and the High-Level Commemorative Event on the 10th anniversary of the OSCE
Berlin Conference on Anti-Semitism.

On 13 November | delivered the keynote address in Budapest at the international con-
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ference Bridging the Digital Divide” organized by SEE TV-WEB.

On 13 November my Office spoke in Vienna at the Fourth Aspire Congress about the
work of the Office of the Representative on Freedom of the Media.

On 17 November | spoke at the Wilton Park conference “Privacy, security and surveil-
lance: tackling international dilemmas and dangers in the digital realm.”

On 17-18 November my Office participated in the conference “The abuse of defama-
tion laws in Croatia — Defense strategies for journalists and lawyers” on the impact
of defamation laws on media freedom in Zagreb organized by the International Press
Institute, the Media Legal Defence Initiative and the Croatian Journalists’ Association.

On 18 November the Principal Adviser to my Office participated in the 7th meeting
of the Steering Committee on Media and Information Society in Strasbourg to discuss
Council of Europe actions to strengthen the protection of free expression and human
rights of Internet users.

On 18 November my Office participated in a conference on “Further strengthening the
guarantees of freedom of the media in the framework of the economic market and
within a competitive information world” in Tashkent organized by the Foundation for
the Support of Printed Media and Information Agencies of Uzbekistan and the OSCE
Project Co-ordinator in Uzbekistan.

On 19 November my Office participated in the EU — Tajikistan Civil Society Seminar on
Freedom of Media which examined key political, social and legal factors affecting free
expression and free media and ways to promote access to information and safeguard
fundamental human rights in the country.

On 19-21 November | visited Moscow to participate in the annual meeting of the Euro-
pean Federation of Journalists at which | delivered a keynote speech.

In the course of the visit | met with editors of independent media outlets: Mikhail Zygar
with the television channel Dozhd, Dmitry Muratov with the Novaya Gazeta newspa-
per, and Aleksey Venediktov with the radio station Echo Moscow. | also met with other
civil society representatives at a roundtable “New Internet-related legislation in Russia
as it relates to bloggers and online media” organized at the Moscow State University
School of Journalism.

On 21 November | participated in and delivered a keynote speech in Moscow at the
annual meeting of the European Federation of Journalists.

On 21-23 November my Office will participate in the conference “Gaining a Digital
Edge: Journalists, Watchdogs and Freedom of Expression (2.0)” in Budapest organized
by the School of Public Policy’s Center for Media, Data and Society, OSCE and the
SHARE Foundation.
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On 25 November my Office will participate in a conference on “Terrorism and the In-
ternet” organized by the Committee for Religious Affairs of the Ministry of Culture and
the OSCE Centre in Astana. The event explored terrorism and counter-terrorism on the
Internet.

On 25 November the Director of my Office spoke at an international conference in
Bratislava “Freedom of Media 25 years after: A need to remove legal obstacles” where
participants will discuss decriminalization of defamation, damage awards and the reg-
ulation of fines in EU member states. The conference is organized by Slovak Committee
of the International Press Institute, the Institute for Public Affairs and the Bratislava
City Council.

Training
Workshop on the interaction between law enforcement and media

On 15 September my Office organized a workshop in Minsk on the interaction between
law enforcement and media. Approximately 20 representatives of Belarusian law en-
forcement agencies, state media and private media learned about the Belarusian legal
framework and the specifics of each other’s work. A consultant on journalism safe-
ty and conflict-sensitive journalism, Susanna Inkinen, and the Acting Head Strategic
Police Matters Unit at OSCE, Marco Kubny, shared their experiences on international
standards and best practices. They suggested specific steps to prevent and resolve
conflicts.

Conferences
Roundtable discussions between Ukrainian and Russian media trade unions

On 19 May, 27 June and 26 September my Office organized three roundtable discus-
sions among a dozen senior representatives of the Russian Union of Journalists, In-
dependent Media Trade Union of Ukraine, and the National Union of Journalists of
Ukraine. Participants discussed ways to improve journalists’ professional standards
and safety in Ukraine. Topics also included common monitoring of journalists’ rights
violations, promotion of respect of ethical standards and the issue of propaganda in
the media.

Representatives of the European Federation of Journalists, the International Press In-
stitute and Reporters without Borders also participated in the meetings.

As a result of each roundtable, the representatives successively adopted three docu-
ments:

. Memorandum on the situation in and around Ukraine, available at: http://

www.osce.org/node/118692;
. Action Plan to improve media freedom situation in and around Ukraine, avail-
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able at: http://www.osce.org/fom/120451;

o Common statement condemning the incidents of killing, beating and deten-
tion of journalists in the zone of armed conflict in eastern Ukraine, available at:
http://www.osce.org/fom/124537.

Open Journalism

On 19 September my office held the second expert meeting on Open Journalism in
Vienna focusing on the issues of legal implications of Open Journalism, protection of
media freedom online and how the new voices of Open Journalism are recognized and
safeguarded as basic human rights.

Online media covers a wide range of formats and languages. Today the Internet pro-
vides easy access to electronic or online-only versions of traditional print and broad-
cast media, as well as emerging New Media based on different and more participative
forms of expression. Even in the case of traditional media, the Internet offers a method
of distribution which enables complementary and more interactive platforms to facili-
tate access to information and resources as well as an easily accessible framework for
dialogue between media outlets and consumers.

This new framework, or Open Journalism, has to be considered, of course, in light of
already existing rights and other legal provisions in the field of free expression and
media freedom. While technological changes mean that journalism and media are ir-
reversibly changing, our basic human rights remain the same.

The latest expert debate on Open Journalism focused on how traditional and well-
established media laws should be applied or re-interpreted to protect innovative con-
tributions and media plurality.

The conclusion to this session is that the new participants in journalism act as public
watchdogs and contribute to a free and open society and accountable systems of gov-
ernment.

Any regulations must safeguard freedom of expression to ensure that the Internet re-
mains an open platform for free flow of information and ideas.

Freedom of expression is a universal human right, the new media actors need to enjoy
at least some of the protection and privileges that were in the past only granted to
traditional media such as the protection of sources and the pre-publication process,
presentational and editorial freedom, perishability of news and others.

Online content should dealt with as any other form of expression therefore there is no
need to create new principles to deal with illegal or problematic content.

The next meeting on Open Journalism is planned for Spring 2015.
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11th South Caucasus Media Conference

On 10-11 November my Office held the 11th South Caucasus Media Conference in
Thilisi for more than 60 participants representing media, government and civil society
from Armenia, Azerbaijan and Georgia. Public service broadcasting in the digital age
was the focus of the conference. Participants also discussed the latest media freedom
developments in the region. Four international experts on public service broadcasting
from Belgium, Latvia, Switzerland and the United Kingdom were invited to talk about
the current challenges, opportunities and strategic dilemmas public service broadcast-
ers are facing in relation to financing, governance, management and content.

Participants adopted a list of recommendations to support the further development of
PSB in the region. It is available at https://www.osce.org/fom/126986.

Planned activities for the next reporting period
Conferences
Roundtable discussions

On 11 December my Office will organize the 4th roundtable discussion in Vienna be-
tween Ukrainian and Russian media trade unions.

On 18 December my Office will hold a one-day conference in Vienna to improve aware-
ness and understanding of the relationship between freedom of expression and toler-
ance and non-discrimination and stimulate a debate on this issue among the partici-
pating States of the OSCE. The event is made possible by extra-budgetary contributions
from Norway, Turkey and the United States.

Extra-budgetary donors
I would like to thank the governments of Azerbaijan, the Czech Republic, Finland, Ger-
many, Ireland, Luxembourg, the Netherlands, Norway, Serbia, Sweden, Switzerland,
Turkey and the United States for funding projects, training and media conferences dur-
ing this reporting period.

| encourage all participating States to consider supporting my Office’s effort to provide
classes and regional meetings to improve the media landscape.
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LEGAL ANALYSIS OF DRAFT AMENDMENTS TO THE CIVIL CODE

OF THE REPUBLIC OF ARMENIA

Commissioned by the Office of the OSCE Representative on Freedom of the Media
from Oreste Pollicino, Associate Professor of Media Law, Bocconi University, Milan

March 2014
Executive summary

The present analysis aims at exploring draft amendments to the Civil Code of the
Republic of Armenia concerning liability of media outlets for defamatory or insulting
comments, especially when posted by anonymous users.

Whereas the law should be regarded as a good initiative for combating the
dissemination of offensive statements that is perceived, not only in the Republic
of Armenia, as one of the most common problems that have arisen out of the
development of the Internet, some critical points have to be made regarding the
content of this proposal.

The mechanism established under the amendments to the Civil Code provides for a
liability exemption in favour of media outlets in case they provide data identifying
the author of the publication. Such a provision may pose a threat to protection

of personal data and is likely to be determined to be a violation of Article 8 of the
European Convention on Human Rights.

Furthermore, the amendments shift the liability for defamatory or insulting
comments on media outlets where the owner of the website does not comply with a
request of removal of defamatory or insulting comments within the very short term
of 12 hours as of receiving the same. This is very problematic since, depending on

the structure and the organization of the media under scrutiny, such a term would
prove inappropriate, requiring efforts that cannot be fulfilled by the owners of certain
websites.

From a general point of view, apart from the merits of the aforesaid provisions, the
amendments seem to be affected by lack of clarity and a certain degree of vagueness.

The implementation of the supplements is likely to discourage Internet operators
from carrying out business in the Republic of Armenia, since the risk of being charged
with liability for defamation is apparently doomed to increase.

Specific recommendations
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1. The Republic of Armenia should carefully reconsider the scope of application of
the provisions under examination, which presents certain degree of vagueness. The
definition of implementer of media activity seems to leave room for discussion. Even
the Justification provided in addition to the amendments mentions, among others,
social network (to which posting of fake users’ comments is common), while the
attached provisions seems to refer to media outlets and, therefore, to (although

not expressly mentioned) the performing of editorial control. A similar point can be
made with respect to the notion of “anonymous content”, which seems to rely on the
efforts that the concerned person, depending on his/her ability or other skills. The
identification of the scope covered by these provisions should be more accurate.

2. The exemption clause afforded to media outlets should be revisited. There is

no connection between the revelation of personal data relating to the (supposed)
author of a message and the immunity of the relevant media outlet from liability.
The assumption behind it is that a sort of “exchange” of personal data is capable of
removing liability of the website, whereas the revelation of personal data should be
ordered by the competent administrative or judicial authority.

3. The term of 12 hours upon the receiving of a specific request established for
websites to remove defamatory or insulting comments is not reasonable. We suggest
extending it to an actually reasonable one.

4. The amendments seem to be driven by the purpose of granting “at any costs”
more protection to victims of defamation or insults by shifting the liability for the
same, in case of anonymous messages, on the owner of the website. This approach
should be rejected and, even taking into consideration the role played by media
outlets and Internet providers in respect of freedom of information, legislators should
refrain from extending the liability of such operators. In fact, burdening media with
such a liability would “via the back door” rely on the unverified assumption that all
the websites considered actually exercise editorial control over contents posted by
users and discourage these actors from carrying out their activity that qualifies as an
essential part of freedom of information.

Analysis
1. Introduction

The proposed amendments do pose some critical issues with respect to the standard
of protection of fundamental rights set by international law, especially freedom of
expression and individual right to personal data.

With regard to the right of freedom of expression, it is protected by international
instruments like the Universal Declaration of Human Rights to which OSCE
participating States have declared their commitment®. This right is further specified
and made legally binding in Article 19 of the International Covenant on Civil and
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Political Rights? and in Article 10 of the European Convention on Human Rights.?

With regard to right of personal data, it should be recalled, on the one hand, the
“static” dimension of privacy, related to respect for private life, enshrined in Article 8
of the European Convention of Human Rights* and, on the other hand, the “dynamic”
dimension with specific regard to data protection encapsulated in the Council of
Europe’s Convention of 28 January 1981 for the Protection of Individuals with regard
to Automatic Processing of Personal Data, which went into effect on 1 October 1985
and whose purpose is “to secure in the territory of each Party for every individual

[...] respect for his rights and fundamental freedoms, and in particular his right to
privacy, with regard to automatic processing of personal data relating to him” (Article
1), such personal data being defined as “any information relating to an identified or
identifiable individual” (Article 2).

The proposed amendments are designed to combat the dissemination of insulting
or defamatory content through public websites. It is worth noting at the outset
that whereas the amendments expressly refer to public electronic sites, meant as
“those websites which are available to unlimited number of persons via internet”,
the attached opinion labeled as “justification on the necessity to adopt draft
amendments” seems to define a broader scope of application, including comments
posted on social networks. Or at least it seems to refer to a problem which is
common to both “public electronic sites” and social networks, i.e. the posting of
anonymous comments, even by fake users.

1 Article 19 of the Universal Declaration says: “Everyone has the right to freedom of opinion and expression;
this right includes freedom to hold opinions withoutinterference and to seek, receive and impart information
and ideas through any media and regardless of frontiers.”

2 According to which: “Everyone shall haye the right to hold opinions without interference.2. Everyone
shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart
information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form
of art, or through any other media of his choice. 3. The exercise of the rl%}hts rovided for in paragraph
2 of this article carries with it special duties and responsibilities. It may therefore be subject to certain
restrictions, but these shall only be such as are provided by law and are necessary: (a) For respect of the
rights or reputations of others; (b) For the protection of national security or of public order (ordre public),
or of public health or morals.

3 1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinjons
and to receive and impart information and ideas without interference by public authority and regardless
of frontiers. This article shall not prevent States from requiring_the licensing of broadcastm%,_ television or
cinema enterprise 2. The exercise of these freedoms, since'it carries with it dufies and responsibilities, may be
subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in
a democratic society, in the interests of national security, territorial integrity public safety, for the prevention
of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of
others, for preventing the disclosure of information received in confidence, or for maintaining the authority
and impartiality of the judiciary.

4 According to Article 8 ECHR: 1. Everyone has the right to respect for his private and family life, his home
and his correspondence. 2. There shall be no interference by a public authority with the exercise of this
rlght except such as is in accordance with the law and is necessary in a demaocratic society in the interests
of national security, public safety or the economic well-being of the country, for the prevention of disorder
or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.

139




LEGAL REVIEWS

As a recent statement of Armenian journalism association has pointed out®, despite
the positive effects that may arise from the regulation of users’ behavior, the proposal
is bringing threats first of all for the protection of freedom of expression. In this
connection, besides the international obligations before mentioned which bind
Armenia, the Document of the Copenhagen Meeting of the Conference on the Human
Dimension of the CSCE® should be considered. On this occasion the participating States
reaffirmed that “[E]Jveryone will have the right to freedom of expression.... This right
will include freedom to hold opinions and to receive and impart information and ideas
without interference by public authority and regardless of frontiers. The exercise of
this right may be subject only to such restrictions as are prescribed by law and are
consistent with international standards.”

The proposed amendment seems problematic also for the development of
communication technologies. Internet operators, in fact, which are part of one of the
most dynamic business nowadays, may reasonably be discouraged by the potential
negative impact that such a legal framework would have because of its ambiguity and
the recurrent lack of clarity in the proposed amendments. This is the reason why it
is worthy, although Armenia is not member of the EU, to look at the legislation in
question also in light of the legal framework adopted herein.”

2. Definitions and scope of application

The proposed supplement to Part 9 of Article 1087.1 of the Civil Code sets forth
the conditions upon which the author of information shall be considered unknown.
Notwithstanding the legislature’s discretion to regulate such aspects, the aforesaid
provision does not contain criteria that properly circumscribe the scope of the
definition. An author of information is regarded as unknown, in fact, when “the person
concerned, after making reasonable efforts, is not able to identify the author.”

Thus, the qualification of a comment asanonymous (whichis the ground for determining
significant consequences in terms of liability of the media outlets) is depending

4 According to Article 8 ECHR: 1. Everyone has the right to respect for his ?rivate and family life, his home
and his correspondence. 2. There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a democratic society in the interests
of national security, Pub_llc safety or the economic well-being of the country, for the prevention of disorder
or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.

5 Statement of Journalistic Associations in Armenia, regarding the Amendments to_the Article 1087@1
Order and Conditions of Compensation of Damage to the Honor, Dignity and/or Business Reputation” of
the RA Civil Code, March 14, 2014.

6 Copenhagen Meeting of the Conference on the Human Dimension of the CSCE, 1990.

7 Even though it is not binding legislation to Armenia, Directive 2000/31/EC adopted by the Europea
establishes common]prlnqples governing liability of nternet service providers and it could be considered

e a proper source of inspiration.
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upon the concerned persons’ ability to make attempts to identify the author of the
defamatory or insulting comment.

This way, the legal obligation for the website owner to communicate personal data
arises in connection to the ability of the aggrieved person and with no specific
reference to the “efforts” that are to be made by him/her for the author of information
to be considered anonymous. This provision is likely to bring consequences for media
outlets, which are exposed to the risk of being charged with unlawful disclosure of
personal data that they carry out on the grounds of unreasonable and unclear criteria.

The proposed supplement to Part 9.1 introduces a very critical provision which affords
an exemption from liability to the “implementer of media activity” which reproduces
information containing insult or defamation in case it produces “data identifying the
author of information which contains insult or defamation.” This amendment is likely
to raise a number of legal issues as it considers the “exchange” of personal data as a
condition for the websites’ owners to avail themselves of a liability exemption.

It should be noted that the definition refers to “implementer of media activity” without
specifying any criteria or requirement to be met for operators. The legal background of
the Republic of Armenia in force leads to consider this definition limited to the subjects
disseminating media products, but a further clarification should be desirable. Then,
it is not clear whether this immunity covers only the owner of the websites where
defamatory or offending contents are posted or even those which performs some
activities, including a search engine.

The definition of “public electronic sites” established under the amendment to Part
9.3 relies upon certain criteria, including the availability to an unlimited number of
persons, the fact that the site has a specific address and that it contains news and
other type of information. This way it is circumscribed the scope of application of the
relevant provisions, but the provision fails to adopt a key factor in this regard: the
amendments, in fact, do not mention at all the exercise of editorial activity that occurs
when the owner of the website has control over the contents thereof.

Nor does it support, indirectly, the existence of said requirement the text of the
supplement to Part 9.4 where the owner of a public electronic site corresponds to
“those persons who have the right and technical possibility for removing comments.”
This definition, on the contrary, is likely to trigger very problematic consequences,
as it potentially includes even the providers which only supply the owner of the
website with the services necessary for the publication of the same (hosting services,
e.g.). Hosting providers, of course, have, from a technical point of view, the material
possibility of removing comments from a website. But it is clear that requiring an ISP
to remove a comment from the content of the web pages owned by the recipient of its
services would amount to requiring an unreasonable obligation and even to a serious
interference with the freedom of expression of the owner of the site. Clarification of
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this definition is desirable.
3. The unjustified nature of the liability exemption

The very critical point of the amendment concerns the condition upon which the
implementer of media activity benefits of the liability exemption: the implementer is
required to provide “data identifying the author of information”. Several problems may
rise in this respect:

Since the provision refers to “data identifying the author of information,” it is assumed
that personal data are at stake, meaning “any data permitting, even indirectly, the
identification of the concerned person.” Although the Republic of Armenia is not a
member state of the European Union, the Directive on Data Protection in force
constitutes a sound legal parameter to which refer for evaluating any legislative effort
in this area. Despite the Republic of Armenia is not legally bound by Directive 95/46,
there is a reasonable expectation that such data, which of course amount to “personal
data” benefit from a special protection compared to other types of information.?
This requirement is consistent, among others, with the participation of the Republic
of Armenia to the Council of Europe. As a contracting state, in fact, it must provide
protection of an appropriate degree to personal data as an essential part of the right
to private life enshrined to Article 8 of the European Convention on Human Rights.®
The right to anonymity of internet users is also enshrined in the Council of Europe
Declaration on the Freedom of Communication on the Internet, adopted on 28 May
2003°.The amendment does not consider that personal data must be processed in
accordance with certain basic principles. Disclosure of personal data to third parties
should be allowed, normally as an exception, upon request of the competent judicial
authority and for the purpose of permitting the aggrieved person of the defamatory
or insulting conduct to bring a lawsuit against the offender. However, the concerned
amendment does not specify these requirements and considers the sole communication
in question as a “safe harbor” which is ensuring the media platform is exempt from
liability. Nor do these provisions specify which personal data must be revealed.

8 See, for instance, the judgment rendered by the Court of Justice of the European Union in_the Case
C-275/06, Productores dé Musica Espana (Promusicae) v Telefonica de Espana SAU, 29 January 2008. The
problem at stake, in the case in question, was that third parties’ personal data shall not be communicated
in the absence a legal provision that expressly authorizes the data controller, as third parties’ rights must be
balanced with the right to data protection.

9 See ECtHR, 26 March 1987, no. 9248/81, Leander v Sweden; 16 February 2000, np. 27798/95, Amann v
Switzerland; 2 December 2008, no. 28 %/0'2 KU v Finland. Particularly, the last case concerned the lacking
of a provision that in Finland authorized judges to order an ISP to communicate to the ag%rletved persc%n
start a separate

the personal data of the author of an unlawful message posted on the Internet in order to
lawsuit against the same.

10 See CoE Committee of Ministers Declaration on https://wcd.coe.int/ViewDoc.jsp?id=37031: Principle 7;
Anonymity: In order to ensure protection agajnst online surveillance and to enhance the free expression of
information and ideas, member states should respect the will of users of the Internet not to disclose their
identity. This does not prevent member states from taking measures and co-operating in order to trace those
responsible for criminal acts, in accordance with national law, the Convention for the Protection of Human
Rights and Fundamental Freedoms and other international agreements in the fields of justice and the police.
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» Additionally, apart from a strict legal perspective, it is not desirable to allow operators
to benefit of an exemption from liability under the condition that it “exchanges”
personal data. Even assuming that the communication of personal information is
aimed at permitting the aggrieved person to file a lawsuit, it could be questionable
whether the data disclosed by the implementer of media activity corresponds to the
person who is the actual author of the information.

* Finally, there is no connection between the liability exemption afforded to media
outlets and the communication of personal data. It should be questioned whether
such an act does constitute a sound basis for exempting the implementer of media
activity from the liability arising in connection to defamatory or insulting expressions.

4. Lack of respect of the proportionality principle with regard to the notice and take
down procedure

The amendment to Part 9.2 provides that the owner of a website shall promptly
remove, within 12 hours as of receiving the request, the relevant subject, defamatory
or insulting comments. If not, according to the amendment to Part 9.5, the media
outlet shall bear responsibility for those comments.

The provision only refers to a “request” noticed by the concerned individual to the
owner of the website. Even though this notice and take down procedure constitutes
in theory a proportionate remedy, since it provides the removal of specific contents
to the extent the same are defamatory or insulting, in this case at stake, due to the
vagueness of the proposed provision, the envisaged mechanism is able to lead to a
disproportionate restriction of freedom of expression on the Internet.

It should be taken in consideration, as a main benchmarking parameter, the Joint
Declaration on Freedom of Expression and the Internet adopted on 1 June 201111.
According to art, 1, lett. a and b of the above mentioned Declaration: a) Restrictions
on freedom of expression on the Internet are only acceptable if they comply with
established international standards, including that they are provided for by law, and
that they are necessary to protect an interest which is recognized under international
law (the ‘three-part’ test). b. When assessing the proportionality of a restriction on
freedom of expression on the Internet, the impact of that restriction on the ability
of the Internet to deliver positive freedom of expression outcomes must be weighed
against its benefits in terms of protecting other interests.

| suggest requiring the applicant to substantiate his claim by indicating certain
mandatory requirements, including e.g. the time the comment was posted, the
author (or the “nickname” thereof). Especially in those websites hosting a number
of comments, which may not provide for a “flagging systems” which automatically
gives notice to the owner that an improper comment has been posted, the mandatory
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provision of these elements would facilitate the removal.

These requirements would appear all the more appropriate in light of the obligation
imposed on the owner to remove the comment immediately and “not later than within
12 hours following” the request. The provision of such term seems to be inappropriate
and disproportionate. | understand that the assumption behind the choice of a very
short term is that the more the comment remains accessible on the website, the more
the harm to reputation and honor is perpetrated on the aggrieved person. However,
since even from a technical perspective blocking certain contents, especially in

the more popular websites, could request some steps, such a short term could in certain
cases turn unreasonable. | therefore suggest extending this to a more reasonable one.

5. Remedies for the aggrieved person

Finally, | also note that the amendment to Part 9.6 entitles the aggrieved person to
bring a lawsuit against the owner of the site to request certain measures. Although
it falls within the discretion of the legislature to determine which remedies are to be
provided to the victims of defamation and insults, a request of public apology could
raise several legal concerns. First, it should not be for the owner of the website to
publically apologize (although it did not comply with the obligation to promptly
remove defamatory or insulting comments), rather for the author of a comment
that is supposed to be, in certain cases, anonymous. The provisions is deemed to
be inappropriate attempt to shift on the owner of the site the responsibility for the
harm suffered by the victim of defamation or insults in cases the comment has not
been removed (or removed in a timely manner?). Rather, the owner of the site could
be charged with a request of rectification, that is quite common in most of the EU
countries but this remedy normally applies to inaccurate facts, not to other possible
attacks on reputation. An obligation to publish the Court’s decision can also be a good
remedy.

6. Finding someone guilty at any costs?

Shifting on media outlets the responsibility for defamatory and insulting comments
in the cases where the author is anonymous, attaching to media an “objective
responsibility” (e.g. a liability which does not depend on the voluntary or negligent
causation of a harm to reputation, but on the sole circumstance that such harm has
occurred) by virtue of the sole fact that the comment has been posted on a website. The
legislation seems to be in search of someone guilty to grant the victims of defamation
or insults legal redress.

In the enclosed Justification, additionally, there are improper the references to the
mentioned cases of the European Court of Human Rights. In the cited Renaud case,12
the Court found that some defamatory and insulting comments posted by the owner
of a website in the context of a political debate did fall within the scope of protection
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granted by Article 10 of ECHR and then declared the conviction for defamation delivered
in France to conflict with the applicant’s right to freedom of expression. The case
proves that not all the allegedly defamatory or insulting expressions actually constitute
an offence and then a judicial assessment concerning whether an unlawful conduct
has actually occurred may in certain cases turn a necessary stage.. Also the case of
Delfi v. Estonia does not offer any argument to support the legislation in question. First,
the judgment rendered by the Court has been appealed before the Grand Chamber on
17 February 2014, and the decision may likely be reversed.

Apart from that, the case was very specific and concerned the media responsibility
for having failed to remove several defamatory comments which had been accessible
for about six weeks. The Court found that the order to pay damages (€320) issued
by the domestic judge did not constitute a disproportionate interference with the
right to freedom of expression. The amendments to the Civil Code that the Republic
of Armenia is going to implement, instead, would lead media to bear a responsibility
in case of failure to remove comments within 12 hours as of the receiving of a claim;
provided that the owner does not communicate to the victim the personal data of the
offender, that is likely to amount to a significant interference with individuals’ right to
personal data.

12 ECtHR, 25 February 2010, no. 13290/07, Renaud v France.

145




LEGAL REVIEWS

KOMMEHTAPUMU K NPOEKTY

3AKOHA KbIPrbI3CKOM PECNYB/IMKU «O BHECEHWM W3MEHEHWA B
HEKOTOPbLIE 3AKOHOAATE/IbHbIE AKTbI KbIPrbI3CKOM PECMYB/INKU»
(Comments on the draft law of the Kyrgyz Republic “On the introduction of
changes to certain legislative acts of the Kyrgyz Republic”)

MoarotoBneHo [Amutpvem [0n0BaHOBbIM, 3KcnepTom  UHCTUTYTa  npobnem
MHPOpPMaLMOHHOrO NpaBa (r. MocKBa), pyKoBoAUTeNEM OPUANYECKOTO AenapTameHTa
OAO «BebTB» (r. Mockea), no 3aka3y btopo lMpeacrasutens OBCE no Bonpocam
cBobogabl cpeacTs maccoBom MHGOpMaLUK

2014
CogeprkaHue

Pe3tome, KpaTKoe U3/I0XKEHME peKOMEeHAaLUN
BeegeHue

1. MexayHapoaHble N KOHCTUTYLLMOHHbIE CTaHAAPTbI B 06/1acTh cBo60AbI
Bblpa*KeHNA MHeHUA, BK/1lOYaA Tpe6osava K BO3MOXHbIM OrpaHU4YeHnAM TaKow
csobogbl

1.1. 3HayeHue cBo6OAb! BbIparKeHUA MHEHUA

1.2. MexxayHapoAHO-NPaBOBble M KOHCTUTYLMOHHbIE CTaHAAPTbI PeLleHMs BOnpoca
06 orpaHuyeHnr cBO6OAbI BbIPAXKEHUS MHEHUA

2. AHanun3 Hopm 3akoHogaTtenbcTBa Kbiprbidckon Pecnybamkun o CMU n ceobope
BbIPAYKEHUA MHEHWA, YTOIOBHOTO M YrO/I0BHO NPOLLECCYaIbHOrO 3aKOHO4,ATENbCTBA B
KOHTEKCTe NpeasiaraeMoro peryimpoBaHuma

3. AHanM3 NPOEKTa HOBOW peaakumum ctatb 329 YronoeHoro Kogekca Kbiprbisckoi
Pecny6nunku

PE3IOME, KPATKOE U3/1I0KEHUE PEKOMEHAALIMI

MpoBeaa aHaNU3 MONOMKEHUIN NPefOCTaBNEHHOrO NPOEKTa HOBOKM pefaKkLMu CTaTby
329 YronosHoro Kogekca Kblprbiackon Pecnyb/MKKM B 4aCcTU COAepKaHUsA NOMOKEHW,
KOTOPble MOFyT 3aTparneaTb CBO60AY BblpaXKeHUA MHEHUA U MHGOPMaLMK, B KOHTEKCTE
MONOMKEHUN MexAyHapoaHbIX Aorosopos, KoHcTuTyuumn Kbiprbidckoit Pecnybnukuy,
OEeNCTBYIOWEr0o  HALMOHANbHOTO  YrOAIOBHOrO WM YFOMIOBHO-MPOLLECCYabHOro
3aKOHOAATENbCTBA, IKCMEPT NPUXOAUT K CAeAyHOWMM O6LLMM 3aKA0YEHUAM.

MpoeKkT HoBoW pepakumm ctatb 329 YronosHoro Kopekca Kbiprbi3ckoi
Pecnybnuku, ponyckaeT BBeAEHME OrpaHMYeHuit cBobogbl BblpaXKeHUs MHEHMUs,
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KOTOpble MOryT pPaccMaTpPMBaTbCA KaK HecopasmepHble Uensm oxpaHbl paja
KOHCTUTYLLMOHHO-3Ha4YMMbIX LleHHOCTel. Hanuume yKasaHHbIX PUCKOB creadyeT Kak
M3 HenocpeacTBEHHON (GOPMYINPOBKM 3aKOHOMPOEKTA, OPUEHTUPYIOWEA €ro Ha
npUMeHeHMe NosIoXKeHU ctatbmn 329 YronosHoro Kogekca B OTHOLWIEHMW CPeacTB
MaccoBoi MHboOPMaLMK, AENCTBYOWMX B NY6JANYHOM NPOCTPAHCTBE, TaK U U3 TOrO
NOHWMaHMA NPaBONPUMEHUTENBHON MPAKTUKKU, KOTOPOE 3aKNagblBaeTca Ha CTaguu
pa3paboTKM M NPUHATMA MPOeKTa. B 3Tol cBA3WM npeacTaBaseTca HeobXoAUMbIM
OTKa3aTbCA OT NPUHATUA 3aKOHOMPOEKTA Ha TEKyLLeM 3Tane M AopaboTaTb ero TeKCT
C YY4ETOM pEeKoOMeHZaUMI, OCHOBAHHbIX Ha CTaHAApPTax MeXAyHapoAHOro npasa.
MNepepaboTka A[0/MKHA MMETb CYLWLECTBEHHbIM XapakTep, ObiTb HaUEeNeHHOoM Ha
WCK/OYEHME TONKOBAHMM, HOCALMX PEnpeccUBHbIN (MogaBnAlowmit) xapaktep no
OTHOLUEHMIO K CpeacTBaM MaccoBoi MHbOpMaLLUN.

OCHOBHbIM MO3UTUBHLIM acNeKTOM 3aKOHOMPOEKTa MOMHO Ha3BaTb yCTpaHeHue B
XOA€e NPUHATMA NAapaMEHTOM CTPaHbl U3 Ero CoAePMKaHMA NONOKEHMI, OA4HO3HAYHO M
HeA,BYCMbIC/IEHHO NPOTMBOPEYALLMNX AENCTBYIOLLEN KOHCTUTYLMM U 3aKOHOAATe/1bCTBY.
MpeacTasnsertca, 4To Ta NPaBOBan aHaAUTUYecKan paboTta, KoTopas bblaa nposeaeHa
napaameHTapuamm, byaet cnocobCTBOBaTb CHUMEHWMIO YPOBHA Yrpo3 ans csobodbl
C/10Ba, KOTOPbIE COAEPHKANNCL B NepBOHAYaIbHON BEPCMM 3aKOHOMNPOEKTA.

BmecTe c Tem, npeacTaBnseTcs, 4YTO YCTpaHUB ¢GopmasbHble NPoTUBOpEeYns
3aKoHOZATeNbCTBY NMpU A0paboTKe 3aKOHOMPOEKTa, 3aKoHoZaTeNn He obecneynnm
He1Tpanmn3aLmio yrposbl cBO60AE BbIParKEHUA MHEHUSA, 3a/10XKEHHOW B COAeprKaHUK
W HanpaBAEHHOCTM 3aKOHOMPOEKTA. DKCNePTy NPeACTaBAAETCA, YTO B CYLLECTBYIOLLEN
bOPMYNNPOBKE 3aKOHOMPOEKT NOAMEHAET Le/b 3aluTbl MHTEPEeCcOB HE3aBUCMMOCTH
M NONHOTbI NPaBOCYAMUA LeNblo BBEAEHWUA Yro/0BHO-MPABOBOM 3alMTbl penyTauum
TPeTbMX AuLU. B 3TOM CMbICNe 3aKOHOMPOEKT, MO CYTW, KPUMWUHANU3MpPYeET
AnddamaumoHHbIN LeNUKT, TEM CaMbiM BCTYNas B NPOTUBOPEYME C MEKAYHAPOAHO-
NpaBbIMK CTaHZAPTamMM OXpaHbl cBO6OAbI C10Ba U CBOOOAbI BbIpaXKeHNA MHEHUS, a
TaK¥XKe ¢ NpAMbIMU TpeboBaHMAMM KOHCTUTYLMKN Kbiprbi3cKoi PecnybauKku.

B KayecTBe OCHOBHbIX PEKOMEHZALMI IKCNepT npeanaraer:

1. OrTkasaTbCA OT MPUHATMA 3aKOHOMPOEKTa B pejaKkuuu, oJobpeHHoW B
TpeTbem YTeHUM napiameHTOM Kbliprbi3cKoi PecnybinKK, Kak coaepiKallero
NoTEHLMaN orpaHnyYeHmns cBoboabl BbipaXKeHWAa MHEHWUA, NPOTUBOpeYaLLEero
KOHCTUTYLMOHHbIM  NPUHLUMNAM UM AeNCTBYIOWEMY 3aKOHOAATe/NbCTBY
Kblprbi3ckoit Pecnybamnku.

2. BbInonHUTbL AOPabOTKY 3aKOHOMPOEKTa C TemM, YTobbl obecneynTb 3almnTy C
O4HOM CTOPOHbI HE3aBMCMMOIO U MOJIHOTO OCYLLECTB/NEHUSA NPaBOCYAUs, a C
[LPYroi CTOpOHbI rapaHTUPOBaTb HEMPUKOCHOBEHHOCTb CBOOOAbI BbipaXKeHMn
MHeHus. Kak npepcraBnsetca, pacnpoctpaHeHne CMW uHopmauumn He
OO/IKHO B MpuHUMNE MoAnagaTtb nog Agencteve cTatbn 329 YrosoBHOro
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Kogekca Kblprbidckoii Pecnybavku. WMHoe 6yaeT o03HayaTb NpUMeHeHue
[BOMHOWN OTBETCTBEHHOCTU 33 O4HO U TO XKe AeAHue.

3. B pamkax fopaboTKM NpoeKTa 0TKa3aTbCsA OT BBEAEHMSA KBaAUPULNPOBAHHOIO
COCTaBa NpecTynneHusa, npeaycMmoTpeHHoro cTaTber 329 YronosHoro Kogekca
Kbiprbi3ckon Pecnybamnku, cocToAwero B 3aBe4OMO JIOXKHOM COOBLLEHUN O
COBEPLUEHUMN TAXKKOrO MM 0COBO TAXKKOrO NpecTynieHus.

BBEJEHME

HacToslee uccnegoBaHWe COAEPMKWT aHaNM3 MPeACTaBAEHHOrO MPOEKTa 3aKOHa,
OCHOBHbIM NPeaAMETOM KOTOPOro ABNAETCA U3/1I0XKEHWE B HOBOM pedakumm cTaTbi 329
YronosHoro Kogekca Kbiprbiackoi Pecny61vKK, a paBHO UccefoBaHMe AelCTBYIOLLEro
KOHCTUTYLMOHHO-NPABOBOrO PeryiMpoBaHua, 3akoHogatensctBa o CMW,! a Takxke
MEXAYHAapPOAHbIX HOPM O cBOBOZE BbIPAXKEHWA MHEHMI W BO3MOMKHBIX CAyYanx
OrpaHMyYeHua TakoW cBo6OAbI M NPAKTUKK. MpU aHaNM3e NONOKEHUI 3aKOHOMNPOEKTA
NPMHUMANacb BO BHUMaHME AMCKYCCUA, KOTOpaa CyLWecTBYeT B NPOdEeCcCOoHaNbHOM
coobuectse Kbiprbizckoit Pecnybamku.

PaccmaTpuBaemblii NPOEKT 3aKOHa 06 M3/M0XKEeHUU B HOBOM peaakumm ctatbu 329
YronosHoro Kogekca 6bin MHUMLMKMPOBaH aenytatamu oropky KeHew - MapnameHTa
Kbiprbisckoit Pecnybnaunkm Koukaposoi 3.A., Kagbiposbim B.C., TuneHunesoli M.b.,
Maganuesbim H.A., UmaHKoxoeBol 3.6., amrbipumneson I.O., Cakebaesbim 3.A.,
KapamywkuHon W.10., U3mankosoit A.H., MagemuHosbim M.T., Magbinbekosbim T.,
Bakup yyny T., Antbibaesoi A.T., CyntaHb6eKoBoi Y.A.

Llenbio NpUHATAA HOBOrO 3aKOHOAATE/IbHOrO aKTa, Mo 3a4yMKe ero MHWUMAaTopOoB.,
[OO/MKHO cTaTb npueegeHne GOpPMY/MPOBKM COCTaBa MPECTYN/jeHna B COOTBETCTBME
C coBpeMeHHbIMM TpeboBaHMAMM MO obecneyeHUto 3almTbl NPaB M 3aKOHHbIX
MHTEpecoB rpa)kaaH.? Peannsaumm 4aHHOIO NoAxoda AO0MKHbI CNOcobCTBOBaTL Kak
nepedpasmposaHnme GOPMYNMPOBKM COCTaBa MPECTYMAEHUA, Tak W y¥KecToueHue
OTBETCTBEHHOCTM 33 €ro CoBepLIeHMe.

Kpome TOro, M3HauyanbHO 3aKOHOMPOEKTOM NpeaycMaTpuBanoCb BHECeHMue
W3MEHEHUI B MPOLECCya/ibHOE 3aKOHOAATENbCTBO, PE3Y/bTAaTOM KOTOPbIX AOMKHO
6b1710 CTaTb pacliMpeHne Kpyra AOMKHOCTHbIX /UL, YNOJHOMOYEHHbIX NPOU3BOAUTL
CNeACTBEHHbIe AeMCTBUA B paMKax pacciefoBaHNA NPeCTynaeHUn, NpeayCMOTPEHHbIX
ctaTbeli 329 YK, a UMEHHO BK/TIOYEHWE B COCTaB YNOJIHOMOYEHHbIX /1ML, NPeACTaBUTENEN

NpPOoKypaTypbl.

1 MWccnepoBanncb TEKCTbl 33aKOHOB, HOPMATMBHO-MPABOBbIX aKTOB Kblprbi3cko Pecnybnuku wm
3aKOHOMNPOEKTOB Ha PYCCKOM A3bIKe, ABAAIOWEMCA 0dULLMaNbHBIM A3bIKOM Kbiprbi3ckoi Pecnybavkm (Yactb
2 ctatby 10 KoHctutyuum Kbiproidckoit Pecnybauku).

2 CnpaBKa-0b0CHOBAHME K MPOEKTY 3aKOHa pasmelleHa Ha cavTte MNapnameHTa Kbiprbisckoit Pecnybanku
http://www.kenesh.kg/lawprojects/Ips.aspx?view=projectinfo&id=103335.
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MonoeHnsa 3aKOHOMPOEKTA NOAYYUAU B LLESIOM MNO3UTUBHYHO OLEHKY OT NPOdUIbHbIX
KomuteToB MNMapnameHTa Kblprbl3ckol Pecnyb61nKM No 3aKOHHOCTKM, MPaBOMNOPAAKY

n 6opbbe C NPecTynHOCTbIO M NO CcyaebHO-NPaBOBbIM BOMPOCAaM W 3aKOHHOCTH,
M NPOEKT 6blN NPUHAT B TPeX YTeHWAX napiameHTom. Heobxo4MMO OroBOpUTHLCA,
YTO B XO4Ee PaCcCMOTPEHMA B Nap/iameHTe YKasaHHbIMM KOMMUTETaMM K MPOEKTY
6bIM  NpeabaBAEHbl HEKOoTopble npeTeH3un. B uyacTHocTM, 6bINO yKasaHO Ha
HEeCOOTBETCTBME NpeasiaraeMoro M3MeHeHWA MPOLLecCyasibHOro 3aKoHOAATe/bCTBa
Kblprbi3ckoi Pecny6imMKu KOHCTUTYUMM CTPaHbl, KPOMe Toro, 6biJ1I0 OTMEYEHO, YTO
BblAe/NeHME B OTAE/bHbIA KBaNMGUUMPYIOWMIA NPU3HAK NPEecTynaeHusa 3aBegomo
JIOKHOTO COOBLEHMA O COBEPLIEHMM KOPPYMLMOHHBLIX NPECTYyNneHnin He ABAseTCA
onpaBAaHHbIM, TaK KaK Takue NPecTynNeHUA OTHOCATCA K KaTeropumu TAXKKUX, U MX
oTAe/IbHOE YNOMUHaHMe He TpebyeTca B paccMaTpMBaeMOM 3aKOHONpPoeKTe. Kputuka
6blna AENCTBEHHOM M K TPETbeMy YTEHUIO M3 MPOEKTa BblLIM M3bATHI MOAOKEHUA
06 M3MEHeHMM NOACNeACTBEHHOCTM MO AeNam O 3aBeAOMO JIOKHOM COO6LEeHMM
O COBepLeHWM NPecTynaeHUs opraHam MPOKYpPaTypbl, a TaKKe YNOMUHaHWe O
KOPPYNLMOHHbIX NPECTynaeHUnX.

Pasgen 1 HacToAWwero MccnefoBaHUA NOCBALLEH MeXAyHapoAHbIM 0bA3aTenbcTBam
Kbiproiackon Pecnybankn B obnactv npas 4YenoBeKa, MU B HEM TaK¥Ke M3/nararoTca
MeXAyHapoaHble CTaHAAPTbI, KacatlolmMecs npaBa Ha CBOOOAY BbIPAKEHUA MHEHUSA
M pPacCMaTpUBAOTCA BOMPOCHI YCTAHOB/JEHUA MNPefenoB OrpaHuyeHus csoboabl
BblpaXKEHNA MHEHUA. YKa3aHHble CTaH4apTbl YCTAHOBAEHbI B MEXAYHAapOAHOM Mpase,
B TOM uyucne B MeXAyHapogHOM MNaKTe O rPaxAaHCKUX M MOAUTUYECKUX MpaBax,
KoHBeHLMM 0 NpaBax pebeHKa, a TakKe B PasanYHbIX cornaweHmax B pamkax OBCE n
OOH, cTopoHoW KoTopbixaBaseTcs Kbiprbi3cTaH. OHM CoAepiKaTcA B PEKOMEHAATENbHbIX
aKTax MeXAYHapOoAHbIX OpPraHM3aumMii U UX YNOAHOMOYEHHbIX OPraHOB, PeLleHUsAX
MeXAYyHapoaHbIX Cy4OoB MO MNpaBam YeNnoBeKa, B 3aAB/JEHUAX nNpeacTaBuTenei
MEeXAYHapoaHbIX OPraHOB M OpraHM3auuMi, a TaKXKe B KOHCTUTYLMOHHOM npase
B YacTW MCCnefoBaHMA BOMPOCOB CBOOOAbI BbipaxKeHUA MHeHus. Kpome Toro, B
pasgene 1 npuBoAATCA OCHOBHbIE MPUHLMMNbI PEFYAINPOBaHUA CBOBOAbI C/I0BA, A TaKKe
byHaameHTanbHble MpUHLMNA 3aWuMTbl NpaB M cBobog 4YenoBeka WM rpaxKpaHuHa,
3aKpenneHHble B KOHCTUTYuuK Kbiprbisckol Pecnybamnku.

B pasgene 2 wccnefoBaHWA  NPOBEAEHO  UCCNeAO0BaHWE  AEelCTBYHOLWLErO
3aKoHopaTenbcTea Kblprbidckoli Pecnybanku Ha npeameT peryimpoBaHusa csobogpl
BbIPAXKEHUA MHeHWA u geatenbHoctv CMW, 0630p AelCTBYIOWENO YrON0BHOMO M
Yro/IOBHO-NPOLLECCYabHOrO 3aKOHOAATE/IbCTBA B YACTM, MMEIOLLEN OTHOLEHWE K
cBoboze BbipaXKeHUAa MHEHUA.

B pasaenie 3 cogepiKUTCA aHanM3 NONOMKEHMI aHANU3UPYEMOrO MPOEKTa 3aKOHa O
BHECEHMU M3MEHEHWI B YronoBHbIM KodeKc y4eTom BbllleyKasaHHbIX CTaHA4apTos,
MecTa 3aKOHOMPOEKTa B CTPYKType 3aKoHOoAaTenbCTBa Kblprbi3cTaHa, U M3/10XKeHbl
3aMevyaHuA B OTHOLLEHMM 3TOrO 3aKOHONPOEKTa B pefaKkummn, ogobpeHHON B TpeTbem
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yTeHMM U onybaMKoBaHHOW Ha caiTe [MapnameHTa Kobiproidckon Pecnybavku wm
[AOCTYNHOM ANA UCCNe0BaHUA.

1. MEXXOYHAPOAHbIE U KOHCTUTYLIMOHHBIE CTAHAAPTbI B OB/IACTU CBOBO/bl
BbIPAYEHWUA MHEHWA, BKNIOYAA TPEBOBAHUA K BO3MOKHbIM OTPAHUYEHUAM
TAKOM CBOBObl

1.1. 3HaueHune cB060AbI BbIpaXKEHUA MHEHUA

MpaBo Ha CBO60LI,y Bblpa*XeHnA MHeHUA NpU3HaeTcA OAHMM U3 BaXKHENLWNX npas
YyenoBekKa.

OHO MMeeT OCHOBOMoOANaratoulee 3HayeHue Aaa GYHKLMOHMPOBAHMA AEMOKPATUM,
ABNAETCA HEeObXOAMMBIM YC/IOBMEM OCYLLECTBAEHMA APYrMX NpasB U camo no cebe
npeAcTaBiAeTHEOTbEMIEMYHO COCTaB/IAOLLYOYE/10BEYECKOTO40CTOMHCTBA. Bceobuan
OeKnapauma npas 4yenoBeKka (manee umeHyemas «B[AMY»),® ocHoBononaralowmi
LOKYMEHT O MpaBax YesioBeKa, MpUHATbIN [eHepanbHoi Accambneeit OpraHusaumm
O6beanHeHHbix Haumii B 1948 rogy, 3awmwaer npaBo Ha cBoboay BbipaxeHun
MHeHUs B ciegytowen Gopmynnposke ctaTbm 19:

«Kakablii YenoBeK MmeeT NpPaBo Ha cBoboay ybexaeHnin n Ha ceoboaHoe BbipaskeHue
MX; 3TO NpaBO BK/OYaeT cBo6oAy 6ecrnpensaTCTBEHHO MPUAEPNKMUBATLCA CBOMX
ybexaeHunin n ceobogy McKaTtb, NoayyaTb M PacnpoCTPaHATb MHOOPMaLMIO U naeu
N106bIMU CPEACTBAMM M HE3ABUCMMO OT rOCYAaPCTBEHHbIX FPaHML».

MeXAYHapOAHbIN NaKT O rPaXAaHCKMX U NONUTUYECKMX NpaBax (Lanee MMeHyembli
«MMIMM»)*—aorosop, MetoLL Mt 0653aTeIbHY0 OPUANYECKYIO CUAY ANA Kblprbi3cTaHa
W BCTYNUBLLKIA B cuny ana pecnybamnku 07 aHsapa 1995 roaa,” rapaHTUpYeT Npaso Ha
cBoboay ybexaeHut 1 ux BbiparkeHne B GopMynMpoBKe, Becbma 6am3Kkol K BAMY,
TaKXe B cTaTbe 19:

«1. Kaxpgblt yenoBek MmeeT npaBo 6ecnpenAaTCTBEHHO NPUAEPHKMBATLCA CBOMX
MHEHUN.

2. Kaablih 4enoBeK MMeeT MpaBoO Ha CBOBGOAHOE BbipaXKEHME CBOEro MHEHMUS;
3TO NpaBo BKAtOYaeT cBoboAy MCKaTb, MOJydYaTb M PACMPOCTPaHATb BCAKOrO poaa

3 Bceobuian aeknapauus npas Yenoseka. MpuHaTa pesontoumeit 217 A (I1l) feHepanbHoit Accambnen OOH
ot 10 aekabps 1948 roga, CM. NoO/HbLIN 0dMUMaNbHBINA TEKCT Ha PYCCKOM fA3biKe Ha caiite OOH: http://www.
un.org/ru/documents/decl_conv/declarations/declhr.shtml

4 MexayHapoaHbli MaKT O TPaXKAAHCKMX U MOAUTUYECKUX npasax. MpuHAT pesontouuneit 2200 A (XXI)
leHepanbHoOW Accambnen ot 16 aekabpa 1966 roga. Bctynun B cuny 23 mapTta 1976 roga. Cm. NosHbIn
oduLMaNbHBIA TEKCT Ha PYCCKOM s3blke Ha caite OOH: http://www.un.org/russian/documen/convents/
pactpol.htm.

5 NocTaHoBneHwue Koropky KeHewa Kbiproidckoit Pecnybavku ot 12 anBaps 1994 roga Ne 1406-XII

«O npucoesmHeHWM Kbiprbi3cKoi Pecnybamnkm K mexayHapoaHbIM OrOBOpPam Mo NpaBam YenoBeka». TekcT
Ha PYCCKOM fi3blKe A0CTyneH B ceTu MHTepHeT no agpecy: http://cbd.minjust.gov.kg/act/view/ru-ru/50679.
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VIHd)OpMaLI,VII-O nunaen, He3aBMCUMO OT rocyaapCTBEHHbIX rPaHUL, YCTHO, NMMCbMEHHO
UAn nocpeactsom nedat UANU XyAOXKeCTBEHHbIX d)OpM Bblpa*XeHnda, WAn UHbIMU
cnocobamu no ceoemy Bbibopy.

3. Monb3oBaHMe NPeAyCMOTPEHHbIMM B MyHKTE 2 HACTOALWEN CTaTbM MpaBamu
HanaraeT ocobble 06M3aHHOCTM M OCObY OTBETCTBEHHOCTb. OHO MOMKeT 6biTb,
CNef0BaTe/IbHO, COMPSAMEHO C HEKOTOPbIMU OrpaHUYEeHUAMM, KOTOpble, OAHAKO,
[OO/MKHbI BbITb YCTAHOB/IEHbI 3aKOHOM M ABAATLCA HEOBXOANMbBIMU:

a) ANA yBaXKeHMWA NPaB U penyTaumm Apyrux auL;

b) gna oxpaHbl rocymapctBeHHOl 6e30nacHOCTM, 06LWECTBEHHOTO MNOPAAKA,
30,0POBbA UM HPABCTBEHHOCTU HACeNEHUA».

B cootsetcTBuM co ctaTbeit 40 MMaKTa yyacTeylowme B Hem rocygapcresa obasyiorca
npeacrasnatb 8 Komutetr OOH no npasam YesioBeka 4OKAaAbl O NPUHATLIX UMUK Mepax
No NPETBOPEHMIO B KM3Hb NPas, NpU3HaBaemblx B [akTe, M 0 nporpecce, 4OCTUTHYTOM
B MCMO/Mb30BaHMKM 3TUX npasB. KomuTeT u3yyaeT [oKnagbl, NpeacTasifsemble
yyacTeylowmmn B [lakTe rocygapcTsamu, M NPenpoBOMKAAeT rocyaapcrsam -
y4acTHMKaM CBOM AOK/AaAbl M TakuMe 3amedyaHms obLLero NnopsagKa, KoTopble OH coyTeT
uenecoobpasHbIMn.®

Yactb 3 ctatbu 6 KoHcTuTyuum Kbiprbiscko Pecnybnaukm ot 27 uioHa 2010 roga
BKNIOYAET MEXKAYHAPOAHO-NpaBoBble 06M3aTeNbcTBA B CUCTEMY HALMOHANbHOMO
npasa:

«BcTynusLlumMe B yCTaHOB/IEHHOM 3aKOHOM NOPAAKE B CUNY MEXKAYHAPOAHbIE OrOBOPbI,
yyacTHUUel KoTopbix aBnseTcA Kbiproidckaa Pecnybanka, a Takxke obuienpusHaHHble
NPUHLUMMBI U HOPMbI MEXAYHAPOAHOro Npasa ABAAIOTCA COCTABHOW YaCTblO NPaBOBOWM
cuctemsl Kbiprbisckoi Pecnybnmku.

HopMbl mexayHapoaHbIX 40roBOPOB MO NpaBam YesioBeKa MMEIOT Npamoe AeicTeue
W NPUOPUTET HaZ HOPMaMM APYIUX MEXKAYHAPOAHbIX 4OrOBOPOBY.

CtaTtba 31 KOHCTUTYUMM rapaHTUPYET KaXKa0My NPaBo Ha CBOOOAY BbipaskeHUA MHEHMS,
ceobogy CnoBa M MeyaTu, YCTaHaBAMBAET 3aMNpeT Ha NPUHYKAEHWE K BbIPaXKEHUIO
CBOEro MHEHMWA UAM OTKasy oT Hero. CTaTba 33 KOHCTUTYLMKM NpoOBO3rAallaeT Npaso
Kak4oro cBob6OAHO WMCKaTb, NOAy4YaTb, XPaHWTb, WCMNOAb30BaTb WMHOGOPMALMIO M
pPacnpoCTPaHATb ee YCTHO, MUCbMEHHO MW UHbIM cnocobom. CTaTba 49 KoHCTUTYLMK
rapaHTUpyeT KaxkaoMy CBODOAY AMTEPaTypPHOro, XyAOXKEeCTBEHHOrO, Hay4yHoro,
TEXHWYECKOro M ApYrMx BUAO0B TBOPYECTBA, NpenodasaHus. Kaxablii MMeeT NpaBo Ha
yyacTve B KyNbTYPHOM XU3HM U JOCTYN K LEHHOCTAM KY/bTYPbI.

6 Kbiprbisckoi Pecnybnukoii TakoW AoKknag nocnesHuin pas 6bin npegoctasned, Komutetom 6biaun
NpeAcTaBNeHbl 3aMEYaHUsA, B TOM YUCNE, Kacatolmeca cBoboap! BbipaxkeHna MHeHua. O63op cm. ganee,
NP1 OCBELLEHUMN HALLMOHA/BbHBIX CTaHAAPTOB.
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TakKe HeobxoaMMO OTMETUTb OCHOBHble (yHAAMEHTasIbHble MPUHUMMNbI 3aLUUTDI
npaB YesioBeKa W rpaxgaHunHa, cdopmynnpoBaHHblie B KoHcTUTyumn. Yactb 1 ctatbm
16 npoBo3rnaLwaeT, YTo NpaBa U cBO6OAbI YeNOBEKA HEOTUYKAAEMbI U NPUHaANEKaT
KaXOoMy OT POXKAEHUSA, ABNAIOTCA BbICLUEN LLEHHOCTbIO, AEMCTBYOT HENOCPEACTBEHHO,
onpeaensaoT CMbICA U coaepKaHue AeATeNbHOCTU 3aKOHOAATEIbHOM, UCMONHUTENIbHOM
B/1ACTU U OPraHOB MECTHOro CaMoynpasfeHus.

Yactm 2 n 3 ctatbn 16 rapaHTUpPyOT NPUHLUMMbLI PaBEHCTBA BCEX Nepes Ccyaom W
YCTaHaBAMBAIOT 3anNpeT 060N AUCKPUMUHALUMN.

Cratba 17 KoHcTutyummn obbABnseT HeuncyepnaemoCtb “U HeOrpaHM4YeHHOCTb
npaB 4enoBeKa, YyKa3blBad, 4YTO «MnpaBa U CBO60,CI,bI, YCTaHOB/IEHHbIE HaCTOFlUJ,eVI
KOHCTVITyLl,Meﬁ, He ABAAKTCA UcYepnbiBalOWMMMU U He OO0/1IKHbl TO/IKOBATbCA KaK
OoTpuUuaHue Unnm ymaneHue [pyrux 06LLI,EI'IpM3HaHHbIX npas u CBO6O,CI| 4yenoseka u
rpaxXaaHunHa».

HakoHeL, B COOTBETCTBUM CO CTaTbell 18 ocHOBHOro 3akoHa Kbiprbisckoit Pecnybaunku
KaXKablA  BMpaBe OCyWecTBNATb /tobble AeNCTBUA W [eATeNbHOCTb, Kpome
3anpeLLeHHbIX KOHCTUTYLMElN U 3aKOHaMM.

CB0obOAa BbIpaXKEHWUA MHEHWS TapPaHTUMPYeTCA W PasIMYHbIMK  KAOYEBbIMU
pokymeHtamun  OBCE, cornacMe € KOTOpbIMM  Bbipa3un  Kbiprbi3cTaH, CcTaB
rocyapcTBoOM-y4acTHMKOM opraHusaumnm B 1992 rogy, TakKMMM Kak 3aK/HOMUTEIbHbIN
aKT obLieeBpPONENCKOro coBewaHna B XeNbCUHKK,” 3aKNOYMTENbHbIN LOKYMEHT
KoneHrareHckoro coselwaHmsa KoHdepeHumn OBCE no yenoseyeckomy nsmepeHuio,®
Mapuskckaa xaptusa, cornacosaHHas 8 1990 roay,® [leknapauusa BCTPeUYM Ha BbiCLLEM
ypoBHe B pamkax OBCE B Ctambyne.®

MapuKcKaa xapTnA, B YaCTHOCTU, FacuT:

«JleMoKpaTua ABNSETCA Haunyylwen rapaHTmei ceoboabl BbipaxKeHMUA CBOEro MHEHMUS,
TEPNMMOCTM NO OTHOLLIEHWIO KO BCEM rPynnam B 06LLEeCTBE M paBEHCTBAa BO3MOMKHOCTEN
L5 KaXKA0ro Yenoseka... Mbl noaTBep»Kaaem, 4To 6e3 Kakon-1mbo ANCKpUMMHALLUN
KaKAblM YeNloBEK MMEET NPaBo Ha CBOOOAY MbIC/IM, COBECTU, PEAUTUN N YBexaeHNN,
cBoboay BblpaXKeHWs CBOEro MHeHWsi, cBoboAy accoumaumm M MUPHbLIX COBpaHnii,

csoboay nepeasukeHus (...)»

7 3aknoumTenbHbli akT CoBewaHua no 6e30nacHOCTM M coTpyaHudecTsy B EBpone, XenbcuHku, 1
asryct 1975 roga. CM. TeKCT Ha pyccKom f3blke Ha caite OBCE mo agpecy: http://www.osce.org/ru/
mc/39505?download=true.

8 KoneHrareHckoe coselaHme KoHdepeHummn OBCE no yenoseyeckomy nsmepenuio, utodb 1990 roga. Cm.,
B YaCTHOCTW, NyHKTbI 9.1 1 10.1, 10.2. JOKyMeHT AOCTyNeH Ha PyCCKOM A3blke Ha caiTe OBCE no agpecy:
http://www.osce.org/node/14305

9 MapuKcKas xapTua ans Hosol EBponbl. BcTpeya Ha Bbiclwem yposHe B pamkax OBCE, Hoa6pb 1990 roga.
CM. TEKCT Ha PyCcCKOM a3biKke Ha caitte OBCE no agpecy: http://www.osce.org/ru/mc/39520?download=true.
10 BcTtpeya Ha Bbiclwem ypoBHe B pamkax OBCE B Ctambyne, 1999 rog, nyHKT 27. TeKCT AOKyMeEHTa Ha
PYCCKOM A3blKe AOCTyMNeH B ceT MHTepHeT no agpecy:

http://www.lawmix.ru/abrolaw/8646.
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AHanorunyHoe 3aasneHune cogeputca B CTambynbCKOM XapTUKN eBponeiicKom
6e3onacHoct OBCE:

«Mbl [rocyaapcTBa-yyacTHMKM] BHOBb MOATBEPMKAAEM 3HAYEHME HE3aBUCUMbIX
cpeacts  maccoBoir  uMHopmauum u  cBobogHoro notoka MHbopmaumu, a
TaKKe [0CTyna obwecTBeHHOCTM K MHbopmauuu. Mbl 06asyemca NpuHATL Bce
Heobxoanmble mepbl Ana obecneyeHns OCHOBHbIX YCA0BUIA AN GYHKLUMOHMPOBaHMA
cBo6OAHbIX M HezaBUCUMbIX CMW u 6ecnpenATCTBEHHOrO TPAHCTPAHWYHOIO U
BHYTPUrOCYAaPCTBEHHOTO MOTOKA MHPOPMALMM, KOTOPbIM Mbl PAacCMATPUMBAEM Kak
CYLECTBEHHYHO COCTABAAIOLLYHO Nt06Oro AeMOKpPaTUYeCKoro, CBO6OAHOIO M OTKPBITOrO
obuiectBa».

MeKayHapoaHble OpraHn3aumnm, UX opraHbl U MeXAyHapoAHble CyAbl ACHO YKa3blBaloT,
YTO NpaBo Ha cBoboAy BblpaXEHMA MHeHWAa U cBoboay WHPopmauMu aBaseTcA
O4HMM U3 Ba*KHEMLWMX Npas YyesnoBeka. Ha ceoeit camoi nepsoi ceccun B 1946 ropy
leHepanbHasa Accambnen OpraHusaumm O6beanHEHHbIX Haunin npuHANa pesontoLmto
59 (1), KoTopas, Kacasacb cBO6oAbI MHPOPMALMM, FNACUT:

«CBoboaa nHbopmaumn aensetca GyHAamMeHTabHbIM NPAaBOM Ye/10BEKA U KpUTEPUEM
BCeX OCTasibHbIX cBO6OA,  KOTOpbIM MOCBALWEHa AeAaTesbHOCTb OpraHusauum
O6beanHeHHbIX Hauminy.

MNop, ceob60a0M MHPOPMALMK B 3TOW M BO BCEX NOC/AEAYOWMX PE30AHLMAX BbICLINA
opraH OOH noHuMMan «npaBo MOBCEMECTHO U becnpenATCTBEHHO nepeaasBaTh U
0ony6/1MKOBbIBaTb UHPOPMALIMOHHbIE CBEAEHUA» BO UMA MMpPa M MMPOBOTO Nporpecca.
OCHOBHbIM NPUHUMNOM CBOBOAbI MHPOPMALIMM C TOUYKU 3PEHUA 3TON pe3ontoumu
OOH saBnAeTca «06A3aHHOCTb CTPEMMUTHCA K BbIABNEHUIO OOBEKTUBHbLIX (aKTOB
M K pacnpocTpaHeHutio UHPopmaumm 6e3 310CTHbIX HamepeHuii». Kak BMAHO U3
Pesontoumm 59 (1), cBo60Aa BbIparkeHNA MHEHUA UMeeT OCHOBONO/aratoLLee 3Ha4eHne
cama no cebe, a TaKXkKe CNYXKUT OCHOBOM A1A OCYLLECTBAEHUA BCEX APYrUX Npas.

Komuter  OpraHusaumm O6beamHeHHbIX Hauuit no npaBam 4YefnoBeKa — OpraH,
CO34aHHbIA B KayecTBe BCMOMOraTefbHOro opraHa [eHepanbHoi Accambnen ans
OCYyLLLeCTBNEHMA Hag3opa 3a cobatogeHmem MMM, — onpegennn:

«MpaBo Ha ceoboady BblpaKeHWA MHEHWA MMEEeT BakHelllee 3HayeHue B N0HOM
AeMoKpaTmyeckom obuiectser.

3anABNEeHUAMM TaKOTo POAA U30BUNYIOT NpeLeseHTHbIE pelleHna cyaoB 1 TpnbyHanos
no npaBam 4YesnoBeka. EBponelickuii cyg no npaBam 4YesnioBeKa (opraH AenCTBYOWNA B

11 OpraHusaumsa ObbeguHeHHbIX Hauumi. LecTbaecat natoe naeHapHoe 3acefaHune, 14 aekabpa 1946 r.
OduuManbHbIN TEKCT Ha PYCCKOM s3blke onybankosaH Ha caiTe OOH no agpecy: http://daccess-dds-ny.
un.org/doc/RESOLUTION/GEN/NR0/035/16/IMG/NR003516.pdf?OpenElement

12 [eno «[d3 XyH Mak npotvs Pecnybanku Kopen» (Tae-Hoon Park v. Republic of Korea, 20 October 1998,
Communication No. 628/1995, para. 10.3).

153




LEGAL REVIEWS
pamKax CoseTa EBponbl), Hanpumep, NoAYePKHYA B O4HOM U3 CBOMX pPeLLeHUi,

yto “[c]BO6OAA BbIpaXKEHUA MHEHUS ABAAETCA OA4HOM M3 OCHOBHbIX COCTaB/AOLLMX
[aemokpaTnueckoro] obuwectsa U HeObXOAMMbIM YCNOBMEM ANA ero nporpecca, a
TaKXe ANA PasBUTUA KakAoro yenoseKka”.!* Kak oTmeuyaerca B 3TOM MNOJIOMKEHUM,
cB060/a BbIpayKeHNA MHEHUA UMeeT OCHOBOMO/aratollee 3Ha4YeHne Kak cama no cebe,
TaK 1 B KaYecTBe OCHOBbI A/1A BCeX APYrux Npas YenoseKka. MonHoueHHana AemoKpaTmaA
BO3MOXHa TONbKO B 0obllecTBax, rae AOMNYCKaeTcA M rapaHTMpyeTca CBOGOAHbIN
NoTok nHbopmauun n naen. MNMommmo 3Toro, csoboaa BbliparkeHUA MHEHUSA UMeeT
pelatolee 3Ha4YeHWe A4 BbIABAEHUA U N3061MUYeHMA HapyLLeHMIi NpaB YenosBeka U
60pbObI C TAaKUMM HAPYLLEHUAMM.

FapaHTUA cBo6OAbI BbIPAXKEHUSA MHEHWA OCODEHHO BarKHA NPUMEHUTENBHO K CPEACTBAM
maccoBor WMHPopmauuu. EBpoOMENcKUin cyg nNo npaBam YenoBeKa HEUIMEHHO
NOAYEPKUBAET KUCK/IOYUTENBHYIO PO/Ib MPECChl B MPAaBOBOM rocygapcrae».

B NpogonKeHue 3TOM MbICAK Cy4 OTMEYaer:

«CBoboAa neyatm pgaeT O6WECTBEHHOCTM  HEMNPEeB3OWAEHHbIA  MHCTPYMEHT,
NO3BONAIOLWMNIA el 3HAKOMUTBLCA CO CBOMMM NOMUTUYECKUMW NNAEPaMMU U NONYy4YaTb
npeacrasneHne 06 uUx naeax U Nosmumax. B 4acTHOCTU, OHa MO3BOAAET MOAUTUKAM
pPa3sMbIWAATL M BbICKa3biBaTb CBOK TOYKY 3peHMs No BOMNpocam, 3aboTawmm
obliecTBEHHOE MHEHMe; Takum 0bpa3om, BCe MOoNYy4YatoT BO3SMOMKHOCTb y4acTBOBaTb
B cBO6OAHOM MOAUTUYECKOW AMUCKYCCMM, KOTOpPas HaxoAuTCA B CaMOM LEHTpe
KOHLeNUUmn aeMmoKpaTtuyeckoro obuiectsa».?®

BbIPAKEHUA» MPUHATOM HA CTO BTOPOM CECCMM, MUIPAIOT CYLECTBEHHYIO PO/b B
NOMIMTUYECKOM npoLecce:

«CBoboaHan, He Noanexallas LeH3ype 1 orpaHUYeHMAM Npecca, am gpyrve cpeacTtea
nHpopmaumm B N06OM 0B6LIECTBE ABAAIOTCA BaXKHbIM 31emeHToM obecneyeHun
cB0604bl MHEHWIA M UX BbIPAXKEHWA, a TaKKe peannsaummn gpyrux NnpeayCMoTPEHHbIX
MakTom npaB. OHa ABASAETCA OAHMM M3 KPaeyro/ibHblX KaMHein AeMOKpPaTUYecKoro
obuwiectBa. B [MakTe 3aKpensjeHo npaBo, B COOTBETCTBUM C KOTOPbIM CpeacTea
MaccoBoit MHGOPMALMM MOFYT MONYYaTb CBEAEHWA, Ha KOTOpble OHW OMNWpPaloTCA
npu BbINOAHEHUMU cBOoMX OyHKUMA. Ocoboe 3HadeHMe umeeT cBOBOAHbIN 0BMeH

13 leno «XeHaucaiig npotus CoeguHeHHoro Koponesctea» (Handyside v. the United Kingdom, 7 December
1976, Application No. 5493/72, para. 49). TeKCT peleHua Ha aHIIMACKOM A3blKe AOCTYNeH Ha caite
EBponeiickoro cyaa no npasam Yesnoseka no agpecy: http://hudoc.echr.coe.int/sites/eng/pages/search.
aspx?i=001-57499.

14 feno «Torbep ToprepcoH npotus Ucnanamu» (Thorgeir Thorgeirson v. Iceland, 25 June 1992, Application
No. 13778/88, para. 63). TeKCT pelleHMA Ha aHIIMACKOM A3blKe AOCTYNeH Ha caiTe EBponeiickoro cyga no
npasam 4Yesnoseka no agpecy: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57795

15 feno «Kactennc npotus UcnaHum» (Castells v. Spain, 24 April 1992, Application No. 11798/85, para.
43). TeKcT pelleHuns Ha aHIIMINCKOM A3blKe AOCTyNeH Ha caite EBponeicKoro cyaa no npasam YenoBeka no
agpecy: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57772.
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UHPOpMaLMeNn U MHEHUAMM NO rOCYAaPCTBEHHbIM Y NOIUTUYECKMM BONPOCaM

MeXay rpaxaaHamu, KaHauaaTamu M M3bpaHHbIMKU NPeacTaBUTeNAMM Hapoda. ITo
npeanonaraet csobogy npeccbl M APYrMx cpeacts MHGOPMALMK, KOTOpble MOMN
6bl KOMMEHTMPOBATb FOCYAAPCTBEHHbIE BONPOCHI 6€3 KOHTPOAA UK OrpaHUYEHUI 1
MHGOPMMPOBaATL O HMX 06LEeCTBEHHOCTb. LLIMpOKan 06LwecTBEHHOCTL B CBOKO o4epeab
MMeeT NPaBo NoJy4yaTb NPOAYKT AEATENbHOCTU CPeacTs MHGopMmaLmmn» .o

EBponeiicknii cya no npaBam YesioBeKa TakKXKe 3aaBnsan, u4to Ha CMWU nexut
00653aHHOCTb pPacnpocTpaHeHUa WHPOpPMaALMM U Uaen, Kacawowmxca Bcex coep
06LLEeCcTBEHHbIX MHTEPECOB:

XoTa npecca M He [O/MKHA MPecTynaTb rPaHuLbl, YCTAaHOB/IEHHblE O/A  [3aWuThl
WHTEPECOB, U3/IOKEHHbIX B cTaTbe 10(2) |... Ha Hee, Tem He MeHee, BO3/I0XKEHA MUCCHA
No pPacnpoCTpaHeHUD WHbOpMaLMM M uaen, NpeacTaBaAAWMUX OOLWECTBEHHbIN
WHTEPEC; eC/IM HA NpPecce NIEXKUT 3a4,3a4a PacnpoCTPaHATb TaKyo MHGOPMALMIO U Uaewn,
TO O6LLLECTBEHHOCTb, CO CBOEM CTOPOHbI, UMEET NPABO Ha UX NoJlyYeHue. B npoTuBHOM
c/lyyae npecca He cMor/1a 6bl BbIMONHATL CBOK OCHOBHYH QYHKLUMIO «CTOPOXKEBOIO
nca ob6LLecTBeHHbIX MHTepecos».Y’

Hecmotpa Ha TO, 4tOo KbiprbisctaH He BxogauT B CoseT EBponbl, U He nNpuHUMan
0653aTeIbCTBA UCNOJTHATL PELIEHMA OPraHOB AAaHHO MEXAYHAapOAHOW OpraHmn3aLmm,
COCTOPOHbINPaBUTEIbCTBACTPAHbIMCXOLMN0 HECKObKO3aABAEHNN O NPUBEPHKEHHOCTU
ueHHoctam CoseTa EBponbl, M 6biAM NpPegnNpPUHATLI WarK, Hanpas/ieHHble Ha
pacwupeHne B3aumoaelctema. B yactHoctn, B 2011 rogy Kbiprbi3cTaH 3anpocun,
a B anpene 2014 roga cTpaHoi 6bin nonydeH cTaTyc naptHepa [lapnameHTCKoM
Accambnen Coseta EBponbl Mo pasBUTUIO AeMOKpPaTUK,E cTpaHa ABNAETCA Y4aCTHUKOM
EBponenckoli KOMUCCUM 33 LEMOKpaTUIO Yepes npaBo (BeHeuuaHcKkas Komuccusa).
Mpun HanpaBneHWM 3anpoca O NolyYeHUN CTaTyca NAPTHEPa NO PA3BUTUIO EMOKPaATUN
MapnameHTtckor Accambnen CoseTa EBponbl Kbiprbl3cTaHOM 6bI10 NOATBEPKAEHO
TBEpAO0Ee HaMepeHWe y4acTBOBaATb BO BCEX COMMALLEHNA N KOHBeHUMAX CoseTa EBponbl
B chepe NpaB yesoBeKa n obecrneyeHnn BEpPXOBEHCTBA NPaBa M AeMOKPATUK, KOTopble
OTKPbITbI AN NoANUCaHMA U PAaTUOMKALUM CTPAHAMK, HE ABAAIOLWMMUCA YNeHamu
Coserta EBponbl.?®

16 3ameuaHue obuero nopsagka Ne 34 Komuteta OpraHusaumm Ob6beauHeHHbIX Hauuii no npasam
yenoBeKa, 12 ceHTAbpa 2011 roga. TeKCT AOKYMEHTA Ha PYCCKOM A3blKe JOCTyneH B ceT UHTepHeT no
agpecy: http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2
fGC%2f34&Lang=en

17 Cm. geno “Kacrennc npotus Ucnanun” (Castells v. Spain, note 25, para. 43); «“O6cepsep” u “fapaman”
npotms CoeamHeHHoro Koponesctea» (The Observer and Guardian v. UK, 26 November 1991, Application
No. 13585/88, para. 59); u «“CaHam Taimc” npotus CoeauHeHHoro Koponesctsa (I1)» (The Sunday Times v.
UK (I1), 26 November 1991, Application No. 13166/87, para. 65).

18 UHbopMauma O MosNyvyeHUM COOTBETCTBYIOLWLErO CTATyca COAEPKMTCA Ha oduumanbHom caite MUL
Kbiproizckoit Pecnybiunku: http://www.mfa.kg/mews-of-mfa-kr/v-g.-strasburg-franciya-prinyata-rezoluciya-
po-prisvoeniu-kirgizskoi-respublike-statusa-partner-po-demokratii-pase_ru.html.

19 Cm. MHpOpMaLMIo (Ha aHIIMIMCKOM A3bIKe) 0 3anpoce MapnameHTa Kbiprbi3ckoi Pecny6vKu 0 noaydeHnm
cTaTyca napTHepa Mo PasBUTUIO AEMOKPATUM Ha caiTe MNapnameHTckoin Accambien CoseTa EBponbl B ceTu
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MACE 3288110 0 HAMEPEHUM OTCNEKMBATD B PAaMKax NPOLLECCa HAaNaXKMBaHWUSA paboTbl B
CTaTyce NapTHepa no pasBUTUIO EMOKPATUN ABUKEHWNE CTPAHbI N0 PAAY HanpaBAeHWU,
O4HVM 13 KOTOPbIX LOMKHO CTAaTb KrapaHTUPOBAHME U pa3BUTUE CBOOOAbI BbipaXKeHMA
MHEHMSA, HE3aBUCMMOCTU U NIOPaaM3Ma CpeacTB MaccoBon MHGOpPMaLnUn; BBeAeHUE
HOpPM NpaBa, KoTopble obecneyaT AeNCTBEHHbIE rapaHTMK CBOBGOAbI MPecchl U 3aLUnTbI
CMM oT nonnTrnyecKoro AasieHuna».

1.2. MexayHapoaHO-NPaBOBble N KOHCTUTYLIMOHHbIE CTaHAAPTbI PeLeHMA Bonpoca
06 orpaHuyeHumn cBo6oabl BbiparKeHNA MHEHUA

MpaBo Ha cBo60AY BbIparkeHUA MHEHUA He ABAAeTCA abCoNOTHbIM: B OnpeaeneHHbIX
M HEMHOrOYMCAEHHbIX OBCTOATENIbCTBAX OHO MOMKET NOoABEepraTbCA OrpaHUYeHUAM.
OfHaKo B CU/ly OCHOBOMOAAraloLWEero xapakrepa 3Toro npasa orpaHUYeHUs AOMXKHbI
6bITb TOYHBIMU W YETKO ONpeaeneHHbIMU B COOTBETCTBUM C MPUHLMNAMM NPaBoOBOro
rocygapctea. bonee Toro, orpaHuyeHMA OO0NXKHbI NPecAefoBaTh 3aKOHHbIe Lenu;
npaBo Ha cBob0oay BblpaXKeHMA MHEHUA He MOXKeT BbITb OorpaHMYeHO TOMbKO U3-3a
TOro, YTO KaKoe-TO KOHKpEeTHOe 3asBNAeHMe WM BbIPaskeHWe paccmaTpuBaeTCA Kak
ocKkopbuTenbHoOe MAM NOTOMY, YTO OHO MoABepraeT COMHEHWUIO NPU3HaHHbIE AOTMblI.
EBponenckuii cya nNo npaBam YenoBeKa MOAYEPKHY, UYTO MMEHHO TaKue 3asBeHun
O0CTOMHbI 3aLLUTbI:

«[CBO6OAA BbIPAXKEHUA MHEHWA] NpUMEHMMa He TONbKO K “uHbopmaunn” wnm
“npeam”, Kotopble BCTpeYvaroTcsa 61aroCKIOHHO MM PacCMaTPUBAKOTCA Kak 6e306uaHble
IMBO HeWTpanbHble, HO W B OTHOLIEHUWU TeX, KOTOPble 33JeBalOT, LUOKUPYHOT WU
6€ecrnoKoAT rocyaapcTBO MAM KaKyto-nMbo 4acTb HaceneHus. TakoBbl TpeboBaHWA
naopanmsma, TepnumocTu n anbepannsma, 6e3 KOTopbix HET “AeMOKpPaTUYECKOrO
obuiectsa”».2°

B cratbe 19(3) MMIMM ycTaHOBAEHblI YeTKMEe npedenbl, B KOTOPbIX AOMNYCTUMbI
3aKOHHble orpaHuyeHuns cBoboabl BbipaxKeHMs MHeHUs. OHa rnacuT:

Monb3oBaHMe NpeasyCMOTPEHHbIMM B NYHKTe 2 HaCTOFlLLI,eﬁ CTaTbu NpaBaMu Hanaraet
ocobble 06a3aHHOCTU U 0CO6YIO OTBEeTCTBEHHOCTb. OHO MOXKeT 6bITb, cnegosaTtenbHoO,
conpAXxeHo C HEeEKOToOpbIMU OrpaHUYeHUAMU, KOTOpPble, OAHAKO, AOOJIXKHbI 6bITb
YCTAaHOB/1IEHbI 3aKOHOM U AB/IATbCA HEO6XOAVIMbIMMZ

a) ANA yBaXKeHWA NpaB M penyTauum Apyrux auu;

6) OnA oxpaHbl rocyaapcTBeHHol 6esonacHocT, 06LECTBEHHOro nopaaka,
340P0BbA UK

HPaBCTBEHHOCTU HaceneHunA.

MHTepHeT no agpecy: http://assembly.coe.int/nw/xml/XRef/X2H-Xref-ViewPDF.asp?FileID=20568&lang=en.
20 feno «XeHgmcaing npotns CoeamHeHHoro Koponesctsa» (Handyside v. the United Kingdom, 7 December
1976, Application No. 5493/72, na. 49).
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BmeLwaTenbCcTBO A0/IKHO NPecnesoBaTb O4HY M3 Lesei, nepedncieHHbix B ctatbe 19(3);
3TOT NepeyeHb ABAAETCA UCYEPbIBAOWMM, U, CNeL0BaTe/IbHO, MHOE BMEeLLaTeNbCTBO
npeacrasnsetr coboit HapylweHue cTatbk 19. BmewaTtenbctBo [0MKHO 6biTb
“HeobxogMmbIim”  ONs AOCTUMEHUS OAHOWN M3 3TUX ueneir. Choso “Heobxoanmblii” B
[AHHOM KOHTEKCTe nmeeT ocoboe 3HadeHne. OHO 03HaYaeT, YTo 4/1A BMellaTeNbCTea
JONHA CyllecTBoBaTh “HacyllHaa obliecTBeHHas MnoTpebHocTb”;?! 4TO MPUUMHBI,
np1MBOAMMbIE TOCYAAPCTBOM B KayecTBe 06OCHOBaHMA BMELLATENbCTBA, AO0/XKHbI
6bITb “OTHOCALWMMUCA K ANy U A0CTAaTOYHbIMIU” W YTO roCyAapCTBO AO/IKHO NOKa3aTh,
YTO BMeLLATeNbCTBO COPasMepHO npecsieayemoit uenun. Kak 3assmn KomuTer no
npaBam YyesioBeka, “TpeboBaHne 0 He0H6Xo0AMMOCTM NpeanonaraeT Handme snemeHTa
COpasMepHOCTU B TOM CMbIC/Ie, YTO MacwTab orpaHuyeHus ceobogpl BblparkeHus
MHEHVA Oo/mKeH 6biTb COpasMepHbIM C TOW LEHHOCTbIO, Ha 3alMTy KOTOPOM
HanpasneHo gaHHoe orpaHuyeHune”.?

Cratba 10 KoHBeHUMM O 3aWuTe MpaB 4YenoBeKa W OCHOBHbIX cBO6OA (4acTb
2) racuT:  «OcyuiectBneHne 3TMX cBoboa, Hanarawouiee 06A3aHHOCTM U
OTBETCTBEHHOCTb, MOET 6biTb COMpAXEHO C onpedeneHHbIMU GOPMaNbHOCTAMM,
YCNOBUAMMW, OrpaHUYEHUAMM UAWN CaHKUMAMMW, KOTOpble NpPeayCMOTPEeHbl 3aKOHOM
M HeobXxoaMMbl B AeMOKpaTUYeCcKOM obllecTBe B MHTepecax HalMOHaNbHOM
6e30nacHOCTN, TeppUTOPUaNbHOW LENOCTHOCTU MAKN 06lLecTBeHHOro nopsfka, B
uenax npenoTspalleHMsa 6ecnopsaaKoB WAM NPecTynaeHui, ANA OXpaHbl 340p0BbA
M HPABCTBEHHOCTM, 3alUMUTbl penyTauuu MAWM Npas APYrux Aul, nNpeaoTepalleHus
pasrnalleHna uHbopmaumu, NONYYEHHON KoHdUAeHUMaNbHO, MAN obecnevyeHus
asTopuTeTa 1 6ecnpUCTPacTHOCTU NPaBoCyAUA».

3TO UHTEPNpPETUPYETCA KaK yCTaHOBAEHWE TPOWCTBEHHOro KpuTtepus, Tpebyloulero,
yTobbl N0bble orpaHuyeHMa 6bian 1) npeanucaHbl 3aKOHOM, 2) npecnenoBanmu
3aKOHHYHO Lesb M 3) 6bln HeobXoANMMbIMM B AEMOKpPaTUYEeCKoM obLuecTse.

PacnsibiBYaTble MAM HEYETKO CHOPMYIMPOBAHHbBIE OFPAHUYEHUA WAM OrpaHUYeHUs,
ocTaB/AlOWME YpesmepHylo cBobody AeNCTBMIM AnA  UCMONHUTENbHOW BAACTH,
HECOBMECTMMbI C NPaBOM Ha CBO60AY BbIPaXKEHUA MHEHUA.

HeobxoaMmo oTMeTuTb, u4TO KOHCTUTYuMA Kbiprbi3ckoi Pecnybamku  Takxke
YCTaHABNMBAET AOMONHUTENbHbIE MPABUAA U KPUTEPUM OFPaHMYEHMA NpaB U cBobog,
YyenoBeKa M rpaxkAaHnHa, COOTBETCTBYIOLLME CUCTEME, MPUHATON B MeXAYHAPOAHOM

21 Cm., Hanpumep, feno «Xpuko npotus Cnosakuu» (Hrico v. Slovakia, 27 July 2004, Application No.
41498/99, para. 40). TeKCT peleHns Ha aHIIMICKOM fA3blke JOCTyneH Ha MHTepHeT-caiite EBponeiickoro
cyfa no npasam yenoseka no agpecy: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-61930.
22 PeweHune Komuteta OOH no npaBam Yenoseka no geny “Padasnb Mapkuw an Mopauww npoTtms AHrosbl”
(note 31, para. 6.8). TEKCT peLueHns Ha aHIMINCKOM A3bIKe AOCTYneH Ha MHTepHeT-caiiTe EBponeiickoro cyaa
no npasam Yenoseka no agpecy: http://www.worldcourts.com/hrc/eng/decisions/2005.03.29 Marques_
de_Morais_v_Angola.htm
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npase v Noy4YnBLUME BbICOKYIO OLEHKY OT MeKayHapoaHoro coobuiectea.?

OcHoBHOl 3aKoH KbiprbiacTaHa B cTatbe 20 paszenseT npaBa 4YenoBeKa Ha ABe
6asoBble KaTeropuu. MNpaBa NepBoi KaTeropum He MOryT BbITb OrPaHMYEHbl HU MpK
KaKMX 06CcTOATeNbCTBAX. K HMM, B YAaCTHOCTM, OTHOCMTCA CBO6OAA MbICAN U MHEHMS,
ABNAIOLLMECA IMYHBIMM U HEOTUYYKAAEMbIM NpaBamu yenoseKka. CBoboaa BbiparkeHun
MHeHMA U cBoboda MHPOpMaUMM MOTYT MNOABEPraTbCA OrPaHWYEHUAM Mpu
cobN0AEHMM CAeayoWNX UMNEPATUBHbIX TPe6OBaHWI K BBOAUMbIM OrPaHUYEHUAM:

1) TakvMe orpaHMYeHMs MOTYT YCTaHAB/AMBATbLCA WUCKAOUYMTENbHO 3aKOHaMM B
onpeaeneHHblX LeAax: 3aWwmuTbl HauMoHanbHOM 6e3onacHOCTM, obLecTBEHHOrO
NopsAKa, OXpaHbl 340POBbSA U HPABCTBEHHOCTW HACEIEHUA, 3aLLLMTbI NPAB U CBOBOA,
ApYyrux auu,

2) Beogumble OrpaHMYeHMa A0/XHbl 6biTb COPasMepPHbIMM YKa3aHHbIM Bbllue
uenam.

3) 3anpewaetca NPUHATME MOA3AKOHHbIX HOPMATMBHbLIX MPABOBbLIX AKTOB,
OorpaHnyYmMBaOWmMX nNpasa n CBO6OLI,bI 4yenosekKa U rpaxKgaHuHa, a paBHO NPUHATHUE
3aKOHOB, YManAnWnXx nam oTMeEHAKLWNUX NpaBa.

Kpome Toro, ctatba 20 KoHctutyumm Koiprbidckon Pecnybnuku npepycmatpusaet
LEenbl pag, rapaHTMii npas u cBobos YenoBeKa M rpaxkAaHWHA, KOTopble ABAAOTCA
He3bIbnembiMM M He noanexaT M3MeHeHuto. BaxHbiMn ana csobogbl cnosa U
BbIPaXKEHNA MHEHMA rAaPaHTUAMM BbICTYNAIOT 3anpeTbl:

- Ha yronoBHoe npecsenoBaHMe 3a pacnpocTpaHeHne MHGopmMaumm, nopoyaluen
YecTb M AOCTOUHCTBO /IMYHOCTH;

- Ha NPpUHyXAeHne K BblpaXKeHU0 MHeEHNA, PENUTUO3HbBIX N UHbIX y6E)'KLI,EHVIﬁ nnn
OTKa3y OT HUX.

YBaKEHME U OXpaHa MpaB TPETbUX /ML, KaK YXKe YKasbiBasoCb paHee, ABNSAETCA
TOW LEHHOCTbIO, B MHTEpecax 3aliuTbl KOTOPOW [AOMNYCKAeTcsa OrpaHuWyeHus npasa
Ha cBoboAy Bblpa)KeHUs MHeHWA. B pade pekomeHAaTeNbHbIX PeLIeHWit opraHoB
€BpOnencKoro coobLecTsa, a paBHO B NpakTMKe EBponeickoro cysa no npaBam
YyenoBeKa, CHOPMYIMPOBAHbI KPUTEPUU COPA3MEPHOCTU BBOAMMbIX OrPaHUYEHU
3aWMLWAEMbIM LEHHOCTAM. [TOMMMO 0BLMX MPUHLMMNOB TOAKOBAHMA AOKYMEHTOB
B chepe nNpaB uYeNOBEKA, MNPUBEAEHHLIX BbIle, B KOHTEKCTE UCCAEAyEMbIX
33aKOHOMPOEKTOB PENEBAHTHBIMU  ABAAIOTCA MO3ULMKM, CHOPMYIMPOBaHHbIE B
OTHOLWIEHUWN KPUTUKM AOMMKHOCTHbIX UL, (T.H. Ny6anMYHbIX GUIYP) M B OTHOLLEHMM

23 Cm. NyHKT 18 3akntoueHuns no npoekty KoHcTuTyummn Kbiproidckoi Pecny6amkm (MpuHaTo BeHeuuaHcKoi
Komuccueit Ha ee 83 nieHapHOM 3aceaanun (Bereums, 4 uiorsa 2010 roga)), LOCTYNHO HA PYCCKOM fA3blKe
B ceTn WHTepHeT no agpecy: http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-
AD(2010)015-rus
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OONYCTUMOCTU MPUMEHEHWA Yro/I0BHO-MPABOBbIX MEP 4J1A OXPaHbl MPaB U MHTEPECOB
TPeTbUX NnL,

BecbMa nNpopaboTaHHbIM M YETKO BbipayKeHHbIM B MpaKTUKe EBponelickoro cyga no
npaBam YesioBeKa ABNAETCA NPUHUMM AONYCTUMOCTU WMPOKOWM KPUTUKM B OTHOLLEHUM
/ML, Yel cTaTyc unm obLLECcTBEHHOE NONOXKEHME «0bpeKaeT» nx Ha bonee npuctanbHoe
BHUMaHMe K cBoel durype. B yacTHOCTM, Npu GOpMMPOBAHUM CBOEM MO3ULMU MO
uenomy paay aen, Cya chbopmynmpoBan ONUCcaHHbIM NPUHLUMN Cneayowmm obpasom:

«npegenbl ,EI,OI'IyCTVIMOVI KPUTUKKN B OTHOLWLIEHUN NOSINTUYECKOTO AeATeNA KaK TaKoOBOro
lWMpe, Yem B OTHOWEHMM YAcTHOrO Auua. B oTanume OT nocneaHero, nepsbiid
Hen3beXKHO M CO3HaTeNIbHO OCTaB/AET OTKPbITbIM AN MPUCTaJbHOrO aHaau3a
YKYPHA/IMCTOB M 06LLECTBA B LLE/IOM KaXKA,0e CBOE C/I0BO U AENCTBUE, A C1Ie0BaTe/IbHO,
OONKEH NPOABNATb M 60/bLYIO CTENEHb TEPNUMOCTU. HET COMHEHUA, YTo penyTauuma
NOMIMTUKA MNOAJIEKUT 3aLUUTE, AaKe KOTAa OH BbICTYNAET U HE B JIMYHOM KauyecTse; HO
B TaKMX C/y4asx NPOTMBOBECOM MOAOOHOWM 3aWmMTbl BbICTYNAeT MHTepec oblecTsa K
OTKPbITOM AMCKYCCUM NO NOSUTUYECKMM BOMpocam».2*

Mcxoaa ns nosmumnin, chopmyIMpoBaHHbIX Bblle, MOMKHO rOBOPUTL O TOM, YTO YPOBEHb
3aWMTbl NPOTMB AnbdamaLMOHHbIX GOPMa BbIPAXKEHNA MHEHUA, Y NOAUTUYECKUX U
rocyfapCTBEHHbIX AeATesiei He MOXKeT BbiTb, N0 KpaliHe mepe, Bbille, Yem Y N06bIX

OPYrUX rpaskaaH.

Cyw,ecTBeHHbIM SBAAETCA M BOMPOC O JAeKpMMWHanusauun anddamaumoHHbIX
OENVKTOB (NocAraTeNbCTB Ha YecTb, AOCTOMHCTBO WM PenyTauuio JIMYHOCTU NyTeM
pacnpocTpaHeHMs nopovalmx cBeaeHuid Mbo yTBEpP)KAEHUI OCKOpPBUTENbHOrOo
XapaKTepa), KOTOpblii HEOAHOKPATHO CTAaHOBW/ICA MNPEAMETOM PAaCCMOTPEHUA U
06CYKAEHUA MEKAYHAPOAHbIX OPraHU3aLumii U X OPraHoB.

KomuteT no npaBam yenoseka OOH B nyHKTe 49 3ameyaHus obuwero nopagka
Ne 34 «Cratba 19: cB0604@ MHEHWM U KX BblpaxkeHua» cHOPMyNINPOBaAN CBOE
BMAEHME OCHOBHbIX MPUHLUMMNOB CO34aHMA 3aKOHOAATENbCTBA, HAMPAaB/IEHHOrO Ha
npoTtusoaeicTeme andpdamaunn:

«HeobxoaMmo TuLaTelbHO NOAX0AUTb K pa3paboTKe 3aKOHOB, KaCaloWMXCA KAEeBEeTbI,
obecneunBaTb UX COOTBETCTBME MOJOMKEHMAM MyHKTa 3 [cTaTby 19 MMIMN], a Takke
He [OonycKaTb, UTOBbl OHW Ha MPAKTUKe WCMNO/b30Ba/IUCb AN1A OrpaHUYeHuMA npasa
Ha cBoboaHOE BblparkeHne MHeHUI. Bo Bce Takme 3aKOHbl, B YaCTHOCTWU YrON0OBHbIE
3aKOHbI, Kacatowmeca KneseTbl, cneayet BKAOUYMTL Takne Gpopmbl 3alUmUTbl, KOTOpble
OTBEYAKOT MHTEpecam NPaBAMBOCTM, N OHU He AOJ/IKHbI MPUMEHATLCA NO OTHOLUEHMUIO
K Takum popmam BblparkeHUss MHEHWI, KOTopble Mo CBOEel npupoae He mMoryT bbiTb

24 Cm., Hanpumep, geno «MpuHbepr npotns Poccmum» (Greenberg v. Russia, 21 July 2005, Application No.
23472/03, para. 25). TeKCT pelueHuna No AeNy Ha PYCCKOM A3blKe AOCTyrneH Ha MHTepHeT-caitTe no agpecy:
http://mmdc.ru/praktika_evropejskogo_suda/praktika_po_st10_evropejskoj_konvencii/europ_practice37/
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nposepeHsbl. Mo KpatHel mepe, B OTHOLIEHMM KOMMEHTapUeEB, 3aTParnBatoLLMX

MHTepechl 06LLeCTBEHHbIX AeATeNel, caeayeT CTPeMUTLCA He A0NYCKaTb YCTaHOBAEHNA
HaKasaHWii 3a BbICKa3blBaHWA, KOTOpblEe CTaAM AOCTOSHMEM Ob6LLeCTBEHHOCTM NO
owmnbKe 1 6e3 3/10ro ymbIC/a, UAn X NepeBoaa B paspsas He3aKoHHbIX. B atobom ciyuae
HasnuMe OBLLECTBEHHOIO MHTEpeca K OBbEKTY KPUTUKKM ciedyeT paccMaTpuBaTh B
KauyecTBe 3/1eMeHTa 3almTbl. [ocyaapcTBamM—y4yacTHUKAM

cneayet NPUHMMaTb Mepbl BO M3berKaHWe Ype3mMepHbIX Mep HaKasaHua 1 wTpados.
Tam, roe 370 HeobXoAMMO, FOCYAaPCTBAM—YYaCTHUKAM CleayeT BBOAUTb YMEPEHHbIEe
orpaHuyeHus Ha TpeboBaHMe, B COOTBETCTBUM C KOTOPLIM 3aLLMTa 06583aHa BO3MECTUTb
pacxofbl CTOPOHbI, BbiMrpaBwel geno. locypapcTBamM-ydacTHMKam — cnegyeT
paccMOTPeTb BO3MOXKHOCTb UCK/OYEHMSA KNEBETbl U3 paspsasa NpecTynieHuid, Ho B
NtoboM c/lyyae yroloBHOE 3aKOHOAATENIbCTBO AO/KHO MPUMEHATLCA Wb B CBA3U
C Hanbonee cepbesHbIMU CNYYAAMM, a NuLieHMe cBOBOAbI HU MPU KAKUX YCNOBUAX
He [OO/KHO CYMTaTbCA aJeKBAaTHOM Mepoi HaKasaHMA. [0CY[AapcTBO-YYACTHUK He
[OOMKHO A0MYCKaTb CUTYaLMiA, Korga nocae npeabasaeHuUsa MLy 06BUHEHUSA B KNeBeTe
cynebHoe pa3bupaTtenbCcTBO B OTHOLWEHWWM 3TOMO ML HE MPOBOAMTCA CKOperwnm
06pa3om, MOCKONbKY TaKaa MNpPaKTMKa OKa3blBaeT CKOBbIBAlOLLEE BO3AeNCTBUE,
HENpPaBOMEPHO OrpPaHMUYMBAIOLLEE OCYLLECTBAEHWE TakKMM AULOM WAU  APYTMMM
IMLaMK NpaBa Ha cBOBOAHOE BbIPAXKEHNE MHEHUAY,

CTonb »Ke KaTeropuuyeckas nosuuma 6blna 3aHATa [MapnameHTckoh Accambneer
CoseTa EBponbl, KOTOpas B xoAe cBoero 34 3acefaHuaA, KOTOPOe COCTOANOCh 4 OKTABpA
2007 roga, npuHana Pesontouuto NACE 1577 (2007)1 «Ha nyTy K OTMeHe yrosioBHOM
OTBeTCTBEHHOCTU 3a aAnddamaumio».’® B ykasaHHOM AOKymeHTe Accambnes, ucxogs
M3 TOroO, YTO 3aKOHbl 06 OTBETCTBEHHOCTU 3a Anddamaunio nNpecneayroT 3aKOHHYHO
Lenb Mo 3aWuTe penyTauumn 1 Npas rpaxkaaH, TeM He MeHee, NMpu3Basa rocyaapcrsa-
uneHbl CoBeTa EBponbl KpaliHe OCTOPOXKHO NPUMEHSATb 3TW 3aKOHBI, TaK KaK 3TO MOXKET
CepbesHo ylemuTb cBoboay BbiparKeHUss MHeHUI. Mo MHeHuto Accambneu, B psage
rocyzapcTs npecnegoBaHune 3a guddamaumto CONpoBOXKAAETCA 310ynoTpebaeHnamm,
KOTOPbIE MOYHO PAacCMaTPMBaTb KaK MOMbITKW BNACTEN NOAABUTb KPUTUKY CO CTOPOHbI
CMW. B yacTHOCTW, B KayecTBe nNpumepa TaKoW cuTyauum B Pesonwoumm 6bina
npuBeaeHa Poccuiickas deaepaums, 3aKOHOAATENLCTBO KOTOPOI O K/IeBETE HA MOMEHT
NPUHATUA Pe30NoUMN B 3HAUUTE/IBHOW CTEMEHU BbINo CXOAHO ¢ GOPMYINPOBKAMMU
paccmaTpmBaemoro npoeKkTta YrososHoro Kogekca.

B passuTMe nonoxeHuin Pesontoumm Accambnes ¢ 60nblioi 03a60YEHHOCTHIO
OTMETW/IA, YTO BO MHOIMX rocyAapcTBax-ysieHax 3a Agudbdamaumio 3aKoHOAaTeNbHO
NpeaycMOTPEHO HaKa3aHWe B BUAE TIOPEMHOrO 3aK/IH0UEHNA, M YTO HEKOTOPbIE UX HUX,
[0 CUX MOP NPUMEHSAIOT ero Ha npakTuKe. Mo MmHeHuto Accambiien, Kaxabli caydai
TIOPEMHOrO 3aKatodeHns paboTHKos CMU asnseTca HegoMyCTUMbIM NPenaTCTBUEM

B_peanusaumnmn ceoboapbl BblpaXKeHUA MHEHUN U NPUBOAUT K TOMY, YTO 06LLECTBO B
25 TeKcT fOKYMEHTa Ha aHIJIMICKOM A3biKe JocTyrneH Ha MHTepHeT-caiite MACE no agpecy: http://assembly.
coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=17588&lang=en

160



LEGAL REVIEWS

LEeNoM CTpadaeT OT TOro, YTo NOCPeACTBOM TAaKOTO AaBNE€HUA XKYPHA/TUCTOB 3aCTaBNIAOT
MONI4aThb.

B KauecTse BbIBOAA Pe30/1t0UMA COAEPKUT CeaytoLLee NosoXKeHHe:

«13. MNoatomy Accambnesn nonaraeT, YTO Haka3aHue B BUe THPEeMHOro 3akKn4eHnA
3a

anbdamaumio L0MKHO BbITb HE3aMEeAANTENIbHO OTMEHEHO».

[daHHana o6lWas pekomeHZauma Hawna pasBuMTMEe B PEKOMEHAAUMAX CTpaHam-
yyacTHMKam CoseTa EBponbl OCYLLECTBUTb PAA Mep NPaBOTBOPYECKOro XapaKTepa,
a paBHO HaMpaB/eHHbIX Ha KOPPEKTUPOBKY MNPaBOMPUMEHUTE/IbHON MPAKTMKKM, B
YyacTHOCTU:

- HesamMeaNUTeNbHO OTMEHWTb HaKasaHue 3a auddamauuio B BMAE AULLEHUA
cBoboabl;

- AaTb 6onee ToyHoe onpegeneHne gubdamaumm B CBOEM 3aKOHOAATE/NbCTBE
BO wu3berKaHMe MNpPOU3BOILHOIO MPUMEHEHUA 3aKoHa W Ana obecneyeHus
3¢ EKTUBHOWM FPaXKAaHCKO-NPaBOBOM 3aLMUTbl YE€/I0BEYECKOIO AOCTOMHCTBA /WL,
3aTPOHYTbIX Anddamauuen;

- MUCKNIOYMTb M3 CBOEro 3aKkoHogatenbcTBa O Auddamaumnm  HOPMbI,
obecneynBatoLme YCUAEHHYIO 3aLMUTy 0BLLECTBEHHbIX geaTenei;

- obecneuynTb 3aKoHOAaTeNbHO, YTOBLI AMNLA, Npecneayemble 3a agnddamaumio,
pacnonaranu HaanexalWumu CcpeactBamMu A4 CBOEM 3aliMTbl, B 4aCTHOCTH,
CpeacTBamMu, NO3BONAOLWMMU NOATBEPAUTL AOCTOBEPHOCTb CBOUX YTBEPXKAEHUN
M UX COOTBETCTBUA MHTEpecam obLiecTBa.

2. AHAZIU3 HOPM 3AKOHOAATE/NIbCTBA KbIPIbI3CKOW PECNYB/IMKU O CMU U
CBOBOAE BbIPAXXEHUA MHEHUA, YTOZTOBHOIO U YIrOJ/1I0BHO-MPOLLECCYA/IbHOTO
3AKOHOAATE/IbCTBA B KOHTEKCTE NPEA/NIATAEMOTIO PEINY/IMPOBAHUA

HaumoHanbHoe  3aKoHO4ATeNbCTBO  KbiprbiscTaHa  BK/AKOYaeT  AeicTeylolime
HOpPMaTUBHbIE NPaBOBbIE aKTbl, popMuUpytoLMe chepy YyroNoBHOMO NPaBa M YroN0BHOIO
npouecca. CucTema HOPMaTUBHO-NPABOBbIX aKTOB, rAPAHTUPYIOLLMX CBOBOAY CNOBa U
peryanpylowmx aeatenbHoctb CMW, aBaseTcs CAoXKMUBLUENCA U AeICTBYET.

KOHCTUTYUMOHHO-NPaBOBOE PEryiMpoBaHMe, Kak y:Ke Obl10 yKasaHo Bblle,
YCTAHABNUBAET Te KpUTepUM AN NOUCKA BanaHca OXPaHAEMbIX LEHHOCTEeW, KoTopble
[OOKHBI MPUHUMATLCA 3aKOHOAATENAMM BO BHUMAHWE B PaMKax UX SEATENIbHOCTH.

Obwwue rapaHTMM npaBa Ha cBobody BbIpaXKEHWA MHEHMWA, YCTAHOBNEHHblE
KoHctutyumei Koiprbisckoi Pecnyb6ivKkn, HaxoaAaT OTpaxeHWe B 3aKOHOAATeNbCTBE O
cpeacTsax maccoBoi MHopmaumn. Tak, npeambyna 3akoHa Kbiprbiscko Pecny6amku
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ot 02 utona 1992 ropa «O cpeacTBax MaccoBoi MHGOPMaLMM»?® yKasbiBaET, YTO 3TOT
HOPMAaTMBHbIA aKT HanpaBneH Ha «Ha cBobogHoe GYHKUMOHMpOBAHWE CpeacTs
maccoBoi MHbopMaLMn» 1 «onpeaenset obwme NpaBoBble, 3KOHOMUYECKNE

M CcouManbHble OCHOBbI OpraHu3aumMmM coobweHuli 4epes cpeacTBa MAcCOBOM
nHpopmaumm».?’ Cratea 1 3aKoHa 3anpelaeT LueH3ypy, cTatba 20 rapaHTUpPYeT Npaso
YKYpHanucTa cobmpatb M pacnpocTpaHATb MHPopMaLmio.

Mpu 3TOM, nNpeaycmaTpuBas onpegeneHHbli obbem npaB, 3akoH ¢opmupyeT
CYWeCTBEHHbIN 06beM 06A3aHHOCTEN M YCTaHaB/AMBaEeT OTBETCTBEHHOCTb 33 MX
HapylweHue. Tak, B COOTBETCTBUM C Y)Ke NPUBELEHHOW Bbilwe cTaTbel 20, KypHanucT
06A3aH NpoBeEPATb AOCTOBEPHOCTb MHOOpmaumu. CTatbs 17 rapaHTMpyeT npaso
rpa’kgaHuMHa  WMAM  opraHMsaumm TpeboBaTb  OT OpraHa CpeacTBa MacCcoBOW
MHGOPMALMU OMpoBEPIKEHNA OBHAPOAOBAHHbLIX CBEAEHWIA, He COOTBETCTBYHOLLMX
AeNCTBUTENbHOCTM UM NOPOYaLLMX UX YECTb M AOCTOUHCTBO. B cnyyae oTkasa CMU B
peanunsaumMm YKasaHHOro Npasa rpaxgaHuHa (opraHusaumm), oH BnpaBe 06paTUTLCA
B CyA.

CratbAa 8 3akoHa «O cpeacTBax MaccoBol MHbOPMauuU» nNpesycMaTpuUBatoLWwas
BO3MOXHOCTb  MPUOCTAHOBAEHMA W MNPEKpalleHWA BbIMYCKA CpeacTBa MacCOBOM
MHPOPMALIMM, YKA3bIBAET, YTO COOTBETCTBYIOLLME MEPbl OTBETCTBEHHOCTU MOTYT bbITb
npumeHeHbl K CMW no pelweHuio cyaa 3a HapylweHWe COOTBETCTBYHOLLEro 3aKOHa.
Mpn 3TOM 3aKOHOM He KOHKPEeTU3MpPYeTCA, 33 KaKMe MMEHHO HapylleHuA MOryT
nocsefoBaTb CaHKLUMK.

Mpw aToM cTaTba 25 3aKOHA, COAEPIKALLANACA B [1aBe, NOCBALWEHHOM OTBETCTBEHHOCTH,
yCTaHaBAMBAET nepeyeHb WHPOpMaLMKM, He MNoANeXallel pacnpocTpaHeHuto
B Nyb6/sMYHOM WHPOPMALMOHHOM nosfe. B COOTBETCTBMM C NpUBEAEHHBIM
3aKoHononoxeHnem, 8 CMW, cpeayn npoyero, He AOMYCKAlOTCA: MOCATaTeNbCTBO HA
YecTb M IOCTOUHCTBO JIMYHOCTU; U 06HapodoeaHue 3a8e00MO M0XCHOU UHopmayuu.
Ba)kHO NoA4YepKHYTb M TO, YTO 3@ HapylueHWne HOpPM 3aKoHa MOTYT BbiTb NMPWB/EYEHDI
K OTBETCTBEHHOCTM KaK y4ypeauTenb CpeacTBa MaccoBOW MHOOpMauMM U OpraH
CpeAcTBa MaccoBon MHbOpMaUnK (B MLEe pefakTopa), Tak M NLO, NpeacTaBuBLIee
MHPOPMALMOHHbIA MaTepuan.

CxogHble NpuHUMNbLI YCTaHOBMEHbl B 3akoHe Kbiprbiscko Pecnyb6amku oT 2 UIoHA
2008 roga «O TeneBMaeHMM M pagmoBellaHum».?® Perynnpys 6onee noppobHo
YCNOBUA U NOPALOK peannsaummn npas Ha cBoboay AeATENbHOCTU TENEBU3UOHHbLIX U
paauoBeLLaTebHbIX OPraHM3aLmii 0603HAYEHHbIN 3aKOH NPU paspeLleHnr BONPOCOB

26 3akoH PK ot 2 utona 1992 roaa Ne 938-XIl «O cpeacrtBax maccoBoit MHopmauum». TeKCT 3aKoHa Ha
PYCCKOM f3blke AOCTyneH B ceTu WHTepHeT no agpecy: http://cbd.minjust.gov.kg/act/properties/ru-
ru/819/30.

27 34€ech 1 fanee BblAeNEHHbIE KYPCUBOM MOIOXEHUA 3aKOHOAATE/IbCTBA OTMEYEHb! IKCTIEPTOM.

283akoH KP ot 2 nioHa 2008 ropa Ne 106 «O TeneBngeHnM 1 pagmoBellaHnmny . TeKCT 3aKOHa Ha PyCCKOM A3blKe
JocTyneH B cetv UHTepHeT no agpecy: http://cbd.minjust.gov.kg/act/view/ru-ru/202317/40?mode=tekst
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06s3aHHOCTEN M OTBETCTBEHHOCTU TenepagmoselatenbHbix CMU paclumpsaeT umcno
OCHOBaHMVI, N0 KOTOPbIM K HUM MOXKeT 6bITb npumeHeHa OTBETCTBEHHOCTb.

Takum o06pasom, HeobXxo4MMO KOHCTaTMPOBaTb, YTO MaccoBO-UHGOPMALMOHHOE
3aKOHO4ATeNbCTBO  Kbiprbi3cTaHa  COAEPXKUT  HeobxoAuMmble  MexaHM3Mbl,
obecneunBalowme npeaynpexaeHue — PacnpocTpaHeHMs  3aBeAOMO  JIOKHO
MHGOpPMaLMK, M B YacTHOCTM, MHOPMALMKM, MOpoYalLei YecTb, AOCTOMHCTBO M
[OeN0Byl0 penyTaumio.

[OenicTeytowmii YronosHbili KogeKke Kbiprbi3ckoi PecnybamMkn® coaepskuT Takoii cocTas
NPecTynaeHnn, Kak 3aBefoMO NIOXKHbIW A0HOC, GOpMyIMpysa cOCTaB MPecTynaeHus
cneayowmm obpasom:

«CrtaTtba 329. 3aBeA0MO NOXKHbIN AoHOC (1) 3aBeg0MO N0XKHbIN AOHOC O COBEpPLIEHUM
NpecTynieHusa - HakasblBAeTCA MpuBAEYEHMEM K 0bwecTBeHHbIM paboTam Ha
CPOK OT BOCbMWAECATU A0 CTa LECTUAECATU YacoB WU NyB6ANYHBIM U3BUHEHUEM C
BO3MeleHnem yuwepba, unm wrpapom B pasmepe OT MATUCOT A0 OLHOWN TbiCAYM
pacyeTHbIX NOKasaTesnen AMbo ncnpasuTesibHbIMM paboTamm Ha CPOK A0 OAHOIO roaa.

(2) To e pesaHue, coBeplueHHOEe ¢ 06BMHEHMEM B COBEPLUEHNUN TAXKKOIO UaM 0cobo
TAXKKOIO NpecTynieHna Ainbo C UCKYCCTBEHHbIM CO34aHMEM 40Ka3aTeIbCTB 06BUHEHMUS,
- HakKasblBaeTcA WTpapom B pasmepe A0 ABYX TbiCAY pacyeTHbIX MoKasaTtenen uam
ncnpasuTeNbHbIMKM PaboTammu Ha CPOK 40 ABYX NeT AMbo orpaHMyeHnem ceoboapl Ha
CPOK A0 NATU neT, Anbo AnweHnem ceoboapl 40 ABYX /ET.»

CnepyeT NoAYepPKHYTb, YTO YKa3aHHOEe NPecTynaeHMe PacCMaTPMBAETCA UMEHHO KaK
nocAratowee Ha OCyLLEeCTBNEHME MPABOCYAMA, O YeM CBUAETENbCTBYET HAXOXAEHMEe
ctatbm 329 YK B cOOTBETCTBYHOLLEN IMaBe YrosoBHoro Kogekca.

Mpw aHanu3e fencTByOLLEro YrONOBHOMO 3aKOHOAaTeNbCTBa Kbiprbi3ckoi Pecnybamnku
Ba)KHO OTMETUTb, YTO M3 Hero 6blN0 paHee M3BbATO NONOXKEHME, YCTaHaBNMBaOLWEee
YrONIOBHYI0 OTBETCTBEHHOCTb 3a KneseTy.*® Ctatba 127 YronosHoro Kogekca 6bina
OTMeHeHa B npoLiecce NpuBeAeHUA KoAeKca B COOTBETCTBUE €O cTaTben 20 KoHCTUTyLmMm
Kbiprbi3ckoi Pecny6i1mKn, KOTOpas, KaK y»Ke YKa3blBaioCb, YCTaHAaBNMBAET B KayecTBe
6a30BOro npuHUMNA HEM3MEHHOCTb 3arpeTa «Ha YroN0BHOe npecnefoBaHWe 3a
pacnpocTpaHeHne UHPopmaLMmM, NopoYaLleit YecTb U JOCTOUHCTBO JIMHHOCTUY.

Mpu 3TOM, AENCTBYIOLWMI YrON0BHbIN KogeKe CoXpaHWa YroloBHY OTBETCTBEHHOCTb
3a ockopbieHue (cTatba 128), NpeaycmoTpes Caeaytolme coCTaBbl NPecTynieHns:

29 YronosHblit KogeKc Kbiprbisckoit Pecnybnuku ot 01 oktabpa 1997 roga Ne 68. TeKCT AOKYMEHTa Ha
PYCCKOM f3blKe A0CTyneH B ceTn UHTepHeT no agpecy: http://cbd.minjust.gov.kg/act/view/ru-ru/568

30 3akoH Kbiprbidckoi Pecnybavku ot 11 uiona 2011 ropa Ne 89 «O BHECEHWU U3MEHEHUI B HEKOTOPbIE
3aKoHoAaTesIbHble aKTbl Kblprbi3ckol Pecnybinkn». TEKCT AOKYMEHTA Ha PYCCKOM A3bIKE AOCTYMNEH B CeTU
MHTepHeT no agpecy: http://cbd.minjust.gov.kg/act/view/ru-ru/203332?cl=ru-ru

163




LEGAL REVIEWS

«(1) OckopbneHue, TO eCcTb YMbIWIEHHOE YHUMKEHUE YECTU U AOCTOMHCTBA APYroro
NNUa, BblparkeHHoe B HenpuanyHoi ¢opme, - HakasbiBaeTcA WTPadom B pasmepe oT
NATUAECATM A0 CTa PAaCYETHbIX MOKasaTenen.

(2) OckopbneHune B Nyb6AMYHOM BbICTYNAEHUKN, MYBAUUYHO BbICTaBNEHHOM

npounsseaeHn nan cpeacrteax MaccoBoi MHdJOpMaLI,VIM, - HaKa3blBaeTcAa LIJTpaCbOM B
pa3mepe OT CTa A0 TPEXCOT PaCYETHbIX rnokasarenen.»

B 3TOWM CBA3M TaKKe HEMaNOBaXKHO YMOMAHYTb cieaywowme dakTbl: B mapTe 2014
roga Kbiproidckaa Pecnybanka npefoctaBuia KOMMEHTapMM MO BONPOCaM, 3343aHHbIM
KomuteTom no npaBam 4enoseka B pamMKax pPacCMOTPEHWA [JOKNaga CTpaHbl,
npegoCcTaBNeHHOro B MOpAAKe, NpeAycMoTpeHHOM cTatbe 40 MexayHapoaHoro
nakTa O rpaXAaHCKUX M MOAUTMYECKUX npaBax. B coctaBe sonpocos KomuTeTa, B
YyacTHocTH, Bbl10 NoXKenaHwe NPesoCcTaBUTb NOACHEHUA B OTHOLLIEHUW TOTO, HACKO/IbKO
npuHAaTMe ctatbn 128 YronosHoro Kopekca COBMECTMMO C NPUHLMMAOM cBO6OAbI
BblpaXeHNA MHeHuAa. B KommeHTapuax KblprbisacTaHa He cofepkanocb Mno3uumn
no ob6o3HayeHHOMy BoMpocy. B uMTOroBbix 3amedaHuax KomuTeTa ykasbiBasocb Ha
CyLecTBEHHYO 03ab0YEHHOCTb B CBA3W C NpecnefoBaHUEM KYPHA/IUCTOB M MHbIX
/ML, BbIPaXKaloLWMX CBOE MHEHWE, B 0COBEHHOCTU, KPUTUKYIOWUX NPaBUTENbCTBO U
[OMKHOCTHbIX 1L, B CBA3M C cobbITuAMM nioHA 2010 roaa.’?

Mpu aHanuse 3akoHogaTeNbCTBa Kblprbi3ckolt Pecnybanku cnegyeT TakKe OTMETUTD,
YTO AENCTBYIOLLMIA YIONOBHO-NPOLECCYaNbHbIA KoAeKc B cTaTbe 150 npeaycmatpusaet
cneaylolime NoBoabl ANa BO36YXKAEHUA YroNOBHOMO Aena:

1) 3aABNeHUNA rparkaaH;

2) 3aABneHMe 0 NOBUHHOMW;

3) coobweHue f0MKHOCTHOMO NLA OpraHM3aLmu;
4) coobwieHue B cpeacTBax MaccoBon MHOpPMaLUW;

5) HenocpeactBeHHOe O6Hapy)KeHME OpraHoM [OO3HaHWA, CaegoBaTenem,
NPOKYPOPOM MPU3HAKOB NPECTYNaeHus.

KaK npeacrasnaeTcs, MCX04A U3 NPUBEAEHHDBIX Bbille MOMOKEHU 3aKOHOAATENbCTBA,
cnefyeT, yto Npwu TonkoBaHUM cTatbh 329 YK Kbiprbiscko Pecnybaunkm coctaBom
NpecTynieHns OXBaTblBAOTCA Nt0Oble 3aBELOMO NOXKHbIE MO CoAepKaHUIO GopMbl
coobuweHna uHbopMauumn o npectynneHun, Oyab TO 3aABNEeHWE TpaxK[aHMHA,
coobllleHre [ONKHOCTHOrO nuua M UHPopmaumoHHoe coobuieHne CMMU. Bce
3TM GopmMbl HENPABOMEPHOrO COOOLLEHUA NOXKHON MHbOPMAUUWM onpesenstoTcs
TEPMUHOM «A0HOCY.

31 WHdopmauua o poknage KbiprbiscTaHa O BbINOAHEHWU MONOXKEHUW MexayHapogHOro nakta o
rpaxaaHCcKMX 1 NOAUTUYECKUX NpaBax AOCTynHa B ceT UHTepHeT no aapecy: http://tbinternet.ohchr.org/_
layouts/treatybodyexternal/SessionDetails1.aspx?Session|D=625&Lang=en
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3. AHA/IU3 NPOEKTA YFONNOBHOIO KOO EKCA KbIPTbI3CKOW PECNYB/INKU
AHanusnpyemblii 3aKOHONPOEKT? NpeaaraeT U3/I0KUTb B CeAyioLLen pefakLmm
ctaTbto 329 YronosHoro Kogekca Kbiprbisckoi Pecnybamnku:

«CrtaTtba 329. 3aBeOMO NI0XKHOE co0bLLeHNe 0 CoBEPLIEHUM NPECTYNIeHNA

(1) 3aBegoMo NOKHOE COOBLLEHME O COBEPLUEHUWU MPECTYN/AeHUs, - HaKasblBaeTca
wrpapom B pasmepe OT MATUCOT A0 OAHOM TbICAYM PACYETHbIX MoKasaTenei nMbo
NMweHmem cBoboabl Ha CPOK 40 OAHOTO roAa.

(2) To e pesHue:

1) coseplieHHOe C 06BMHEHMEM B COBEPLIEHMU TAXKKOTO MM 0COB0 TAXKKOro
npectynaeHus;

2) coegMHEHHOE C UCKYCCTBEHHbIM CO34aHMeM A0Ka3aTeNbCTB 06BMHEHMS;
3) coBepLUEeHHOE M3 KOPbICTHbIX NOBYKAEHWN;

4) coBepleHHble B MHTEpecax OPraHW30BaHHOW rpynnbl WAW MPECTYnHOro
coobuiecTsa (NpecTynHom opraHn3auumn), — HakasbiBaeTca WTpadom B pasmepe oT
O4HOM [0 ABYX TbICAY pacyeTHbIX NOKasaTenei nam amweHnem ceoboabl Ha CPOK
OT OZHOrO [0 TPpex /IeT.»

Pasanuma npoekta U OeNCTBYIOLWEro 3aKoHa KPOHTCA B pasHOM GpOpMy/IMpoBaHUK
CoCTaBa NpPecTynieHnit, U B onpeaeneHnm CaHKUMiA 3a yKasaHHble NpaBoHapyLUeHMs.
MepBoe CyLLecTBEHHOEe OT/IMYMEe COCTOUT B UCMNOb30BAaHUM BMECTO C/I0OBOCOYETAHMA
«3aBeA0MO JIOXKHbIN OHOC O COBEPLUEHUM MPECTYNIEHNUA», KOHCTPYKL MK «3aBE40MO
NIOKHOE COoOobLWEeHMe O CcoBeplieHWMM npecTynaeHus». TakKe npeasiaraemblii
Ha pacCMOTPEHME 3aKOHOMPOEKT YXKecToyaeT CaHKUMKM, BBOAA B KadyecTse
Mepbl OTBETCTBEHHOCTM /iMlleHMe CBOBOAblI CPOKOM [0 OAHOro roga [farke 3a
HEKBANIMOULMPOBAHHbLIA COCTaB MNPECTYMNAEHUA W YBEMYMBAA MaKCMMa/bHYHO
CaHKUMIO 33 COBEPLUEHME NPECTYNIEHNA C ABYX A0 TPEX /JeT nlleHns cBoboabl.

Kak npegacrasnseTcs, npeanaraemole MameHeHuUa aedUHULUN COCTaBa NpPecTynieHns
HeusbeKHO NpuBeAyT K HapyleHWo NpuHuMna ¢GopmanbHOM onpeseneHHOCTH
M BO3MOXHOMY MPUMEHEHUIO MONOMKEHWUN CTaTbM 329 AUCKPUMMHALMOHHO MO
OTHOLLEHMIO K CpeacTBaM MacCoBOM MHbOPMaLUN.

Bo-nepBbix, Takol BblBOA, MOMET 6biTb cAenaH npu HemnocpeacTBEHHOM aHanuse
TEPMUHOIOMMM 3aKOHOMPOEKTa. CIOBO «COOBLLEHMEN, KK YrKe BbII0 YKa3zaHo npu

32 UunTtnpyetca TeKcT 13 daiina «3aKOHOMPOEKT Ha opULMaNbHOM f3blKe-2-3 YTEHWE», NPeANaraeMoro K
3arpysKe Ha caire MNapnameHTa Kblprbisckoit Pecnybankm B cetm MHTepHeT no agpecy: http://www.kenesh.
kg/lawprojects/Ips.aspx?view=projectinfo&id=103335
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aHanun3e NosoXKeHu 3akoHogaTenbctea o CMW 1 npoueccyanbHOro 3aKoHoAaTe1bCTBA
Kbiprbidckon Pecnybankin oTHOCUTCA K MHPOPMaLLMKM, pacnpocTpaHAEMON cpeacTBamm
MaccoBoii MHPopmauMM (B Cayyae NPOLECCYasbHOTO 3aKOHOAATE/IbCTBA TaKiKe
OONKHOCTHBIMU NMLLAMKM OpraHun3aunit). MpaxkaaHe B MOHMMaHUKU NPOLLECCYabHOro
3aKoHOAaTeNbCTBa He coObLaloT, a 3aABAAIOT O NPECTYNIEHUAX, TO €CTb HE O/KHbI
nognagatb nog aevicteme ctatbh 329 YronosHoro Koaekca, gaxke B Tom ciydyae,
€CcNn UX 3asABneHMe 6yaeT HaMepeHHO M 3aBefOMO JIOXKHbIM. Mcxoaa U3 NOrvKu
3aKOHOMPOEKTa, MHoe TOo/MIKoBaHWe byaeT 03HavaTb M60 BO3SHUMKHOBEHWE KONIN3UMU
mexay YronosHO-npoLeccyasbHbIM KOAEKCOM M YronosBHbiM KogeKkcom, paspewwmnTtb
KOTOPYKO C MCMO/Ib30BaHMEM MEXAaHU3MOB, MPeAyCMOTPEHHbIX cTaTbei 32 3aKoHa
Kbiprbi3ckon Pecny6amku «O HOPMaTMBHbIX MPABOBbLIX aKTax»,** HEBO3MOMXKHO, MbO
JonyLeHne CyLwecTBOBaHUA HeNoCcAeA0BaTENbHOMN OPUANYECKOM TEPMUHONOTUN, YTO
03Ha4aeT HapyleHune Yacten 1, 3 ctaTbu 11 0603Ha4YeHHOrO 3aKoHa. Kak cneacTtsue,
npeasoxeHne 3aMeHUTb TEePMMUH «AOHOC» Ha «CcoobLieHWe», npeacTaBnAeTca
HaxoAAWMMCA B NPOTUBOPEYNN ¢ popManbHbiMU TPeboBaHNAMM 3aKOHOAATENbCTBA
Kbiprbidckoi Pecnybaunkm, a paBHO C MeKAYHaPOAHbIMU CTaHAAPTaMM, B COOTBETCTBUM C
KOTOPbIMM, KaK YKa3blBaIOCb paHee, pacn/ibiBYaTble AN HeYeTKo CHOpMyNnpoBaHHbIe
OrpPaHUYEHUs NN OFPaHMYEHMA, OCTaBAAOWME Ype3MEPHYIO cBoboAay AeNcTBUN ann
WCNOJTHUTE/IBHOM BN1AaCTWU, HECOBMECTMMbI C MPAaBOM Ha cBO6OAY BblparKeHUs MHEHMA. 3

Bo-BTOpbIX, HapA4y C HecooTBeTCTBUEM POPMaNbHOM IOrMKE, 3aKOHOMPOEKT HE TONIbKO
TEPMUHONOMMYECKU, HO M KOHLENTYasibHO Haue/leH Ha To, YTobbl BO34eNCTBOBATb
npexae BCEro Ha CpPeacTBa MaccoBoin MHbopmauuu. ITo, B 4YaCTHOCTU, cneayeT
M3 CMbIC1a CNPaBKM-060CHOBAHMA K 3aKOHOMPOEKTY, B KOTOPOM YKasblBaeTCs, 4TO
ero BHeceHue 06YC/NOBAEHO AeicTBMEM Takoro GaKkTopa, Kak MCMnosib3oBaHue B
obuwiectBe Ny6/MYHbIX OB6BUHEHMI WL, B COBEPLUEHUMN NPECTYNIEHWUA, B TOM yucie
B nonantuyeckoi bopbbe. OueBnAHO, YTO NoAUTUYECKas bopbba B NybaAnYHOM none
NPOUCXOAUT, NpeXKae BCero, ¢ 3a4eMCcTBOBaHMEM MeANMHOTO pecypca.

B o06ocHoBaHUK 3aKOHONMPOEKTa TaKXe npAMO YKa3aHO, 4YTO npectynneHue
pacCMmaTpmnBaeTCA KakK nocAaratouiee He TOJIbKO Ha HOpMaJibHYHO AeATeNIbHOCTb
NPaBOOXPaHUTE/IbHbIX OPraHOB, HO U Ha MNMpaBa W 3aKOHHble NWHTepecCbl 1L, NTOXHO
06BUHEHHbIX B coBseplwieHnn ﬂpECTyHHEHMﬁ. Mpn atom B M3HaYanbHOM pesakunm
OCO6EHHOBbI,CI,enFU'IVICbTaKVIEI'IVILI,a,O6BVIHeHMFIKOTOprXBKOppyrILI,MOHHbIXHaprJEHMHX
MOI/IN CYLLEeCTBEHHO 3aTPOHYTb MX WMHTepecbl. Mexay Tem, nNpeacrtasaseTca, 4YTo
TaKoe TONKOBaHMEe HOPMbI, OCylecTBieHHOe BCnead 33 3aKOHOTBOPYECKMM OpraHom
npasonpumeHuTenem, npmeeaeT K NogMmeHe CMbicaa 3aKoHa. Mo cytn, BmecTo uenm
3aWnThbl 6eCI'IpMCTpaCTHOCTM N HE3aBUCUMOCTU NpaBoCyanAa, npumeHeHne yronoBHoro
HaKa3aHnA CTaHEeT UHCTPYMEHTOM 3alWlnTbl penyTauuun rpaxgjaH, 0praHVl3aLI,Ml7I n
AO/IKHOCTHbIX Ky, Tem cambim, 3aKOHOAaTeNb,

33 3akoH KP ot 20 uions 2009 roga Ne 241 «O HOpmaTMBHbIX NPaBoOBbIX akTax Kbiprbidckol Pecnybankmn».
TeKcT IOKYMEHTa Ha PYCCKOM fi3blKe JOCTyrneH B ceTn MHTepHeT no agpecy: http://cbd.minjust.gov.kg/act/
view/ru-ru/202591/90?mode=tekst

34 Cm. CHOCKy 23.
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Mo CyTW, NOBTOPHO KPUMUHANN3INPYET K/IeBETY, NepecmaTpmBasn peleHue, npnHAToe B
npotecce NpusBefeHUA 3aKOHOAATENIbCTBA B COOTBETCTBUE C KOHCTUTYLMEN, NPUHATOM
B8 2010 roay. TakxKe cywecTBEHHbIM ABAAETCA TO 06CTOATENBbCTBA, YTO 3aKOHOAATENb
npuopuTe3NpyeT 3anUTy AONNKHOCTHBIX ML, OT OBBUHEHWIA B KOPPYNLMK, YTO MOKET
6bITb MCTONKOBAHO Kak HecobntogeHe MmexXayHapOaHbIX CTaHAAPTOB peryinpoBaHus
cTaTyca ny6anyHom ourypbl.

C yyeTom nprBeaeHHOro NOHMMaHWUA CyTW Npeanaraemoro PeryimpoBaHua sBeaeHue
YroN0BHOW OTBETCTBEHHOCTM 3a PacnpoCTPaHeHNe MHGOPMaLLMM CPeaACTBaMM MaCCOBOM
NMHGOPMaLMMK HEe MOXKET BbITb NPU3HAHO COPA3MEPHbIM LLeIN 3aLMTbl 3aKOHHbIX Npas
M MHTEPECOB TPETbMX /InL,. ITO CneayeT Kak U3 TpeboBaHU MexXAyHapo4HO-NPaBOBbIX
CTaHAAPTOB B OTHOLEHMM AeKpUMMHanu3aummn anddamaumn, NpUBELEHHbIX BbllUe,
TaK M M3 GpyHAAMEHTaNbHOro NPMHLMNA, 3a10KeHHOro B cTatbe 20 KoHctutyumm
Kblprbi3ckoi Pecny6/MKKM, COCTOALWEro B 3anpete Yroj0BHOrMO npecnefoBaHMs 3a
pacnpocTpaHeHre MHGOpMaLLMKM, NOPOYaLLEN YeCTb M AOCTOUHCTBO INYHOCTH.

BakHO NoAYepKHYTb, YTO KaK YKa3blBasoCh Bbllle, AEWCTBYIOLWEE 3aKOHOAATENBCTBO
o CMMW Kblprbi3ckoit PecnybanKku cogep»KUT A0CTaToYHble pblyark AN afeKkBaTHOro
BO34ENCTBMA Ha Mpeccy, PacnpoCTPaHAIOLWLYO JIOXHble cBegeHua. CaHKuueln ana
CPeacTBa MaccoBoW MHOOPMALMM 3@ TaKoOe HapyLIEeHWEe MOMKET CcTaTb MNOoJHoe
npeKkpalleHme AeATeNbHOCTM, YTO camo Mno cebe ABAAETCA OYeHb CYLLECTBEHHbIM
M 60Ne3HEeHHbIM MOCNeACTBME HapyweHusa. [puHATME Ke npeasiaraemoro
3aKOHOMpPOEKTa NpMBeAeT K yABOEHUIO OTBETCTBEHHOCTU 33 COBEPLUEHWE OAHOMO U
TOrO e AeAHMA. ITO, B CBOIO o4epeb, 03HAYaeT HapyLueHne 6a30BOro PUANYECKOro
NpUHUMNA CNpaBeANMBOCTH, COCTABAAKOWEro OAHY M3 OCHOB 3aKOHOAATE/bCTBA
Kbiprbi3ckon PecnybamKku, nogpasymeBatoLero, YTo IML0 He MOXKET ObITb MPUBNEYEHO
K Ny6/MYHO-NPaBOBOM OTBETCTBEHHOCTU ABaKAbl 32 COBEPLUEHNE OAHOMO U TOTO e
neaHuna.®

HyXHO OTMEeTUTb M TO 06CTOATENBbCTBO, YTO B NPUHUMNE NpuMmeHeHne K CMU cTtaTbun
329 YronosHoro Kogekca Kbiprbi3ckoli Pecnybnnku npegnonaraet BO3MOMXKHOCTb
OVCKPUMUHALMK B OTHOLLEHWUU CPEACTB MAacCcoBOM UHPOPMaLMU. JIOXKHbIA «AOHOCY
unn «coobeHne» or CMU moxeT 6bITb NPU3HAHO TaKOBbIM TONbKO CKBO3b NPU3MY
npumeHeHua ctatbmn 150 YMK Kbiprbidckoit Pecny6amku, KoTopasa ycTaHaBAMBAET B
KayecTBe NoBoAa A/ BO3OYXKAEHWA Yro/sioBHOro Aena, coobuweHne nHbopmaumm
Mmeaua opraHusauuven. Mpu 3TOM npoueccyanbHOe 3aKOHOAATeNbCTBO, @ PaBHO
Kakoe-nmbo MHoe 3aKOHOAATEeNbCTBO HE COAEPXKWUT MNO3UTUBHOW 06MA3aHHOCTU
paboTHMKOB CNeACTBEHHbIX OPraHOB OTCNEXMBaTb coobueHna CMW o npectynaeHunsax
W pearnpoBsaTb Ha HUX. TO ecTb, B OT/INYME OT rpakgaHWHa, 3aAB/IeHME KOTOPOro He
6b1710 PacCCMOTPEHO, CPEACTBO MAcCcOBOM MHPOpMaUMKM He MmeeT npasa TpebosaTb
npvBAEeYEHNA CNefoBaTensa K YyroNoBHOM OTBETCTBEHHOCTM 33 XanaTHOCTb B Cay4vae
pacnpoctpaHeHna CMWU nHpopmaumm, Ha KOTOPYH NPaBOOXpPaHUTEsIbHble OpraHbl

35 Cm., B yacTHocTH cT. 3 Kogekca Kbiprbidckon Pecnyb6ivkn 06 agMUHUCTPATUBHOMN OTBETCTBEHHOCTM OT 4
asrycta 1998 roga Ne 114, ct. 3 YronosHoro Kogekca Kbiprbisckoli Pecnybamnku.

167




LEGAL REVIEWS

He npopearMpoBanu. Takum o6pasom, CyLLeCTBOBaHME BO3MOMKHOCTU NMPUBIEYEHUA
CMWM 3a pacnpocTpaHeHue 3aBeOMO NOXKHOM MHbOPMaUUKW, NPU YCNOBUM, 4TO
OTCNEKMBAHME U pearnpoBaHue Ha coobuweHna CMW He sBnseTca obA3aTeNbHbIM,
npeacrtasnaeTca gUCKPUMUHALNOHHDBIM.

Mcxoana M3 NnpuBeaeHHbIX aprymeHTOB, NpeacTaBaseTcs Heobxoammbim aopaboTatb

KaK NMoNOYKeHWUA 3aKOHOMPOEKTa, TaK U AEMCTBYIOLLEro 3aKOHa € TeM, 4Tobbl 06ecneunTs
n3bATUE COOBLLEHNI CpeacTB MaccoBoin MHpopmauum 13 chepbl 4ecTBus ctatb 329
YronosHoro Kogekca Kbiprbisckoi Pecny6inku.

B pamKkax o6Lliero aHanM3a Ba)XHO TaKXe OTMETUTb, YTO JIOTMKa 3aKOHOMPOEKTa
B 4YacTU BBEAEHMA TaKOro KBaAMPUUMPOBAHHOTO COCTaBa MpPEeCcTynNeHna Kak
3aBeJOMO JI0KHOEe COObLeHNne O COBEPLIEHUM TANKKOIO WAM 0COBO TAXKKOro
NPecTynaeHus, ABNAETCA HEMOHATHOM M MOMKET PacCMaTPMBATLCA B OMpeaeneHHbIX
CNAy4anx KaK [UCKPMMMHAUMOHHAA. Kak yKas3blBa/soCb paHee, OCHOBHbIM MU
€AMHCTBEHHbIM OOBEKTOM NPECTYNHOro NocAraTeNbCTBa ABAAETCA MNONHOE U
He3aBMCMMOE OCyLLecTBNeHWe npaBocyaua. [elcTBMA NpecTynHUKa HanpasfeHbl
Ha gectabunusaumio paboTbl NPaBOOXPaAHUTE/IbHBIX OPraHOB M CYAa, B TOM YUC/e Ha
HanpaBneHWEe WX MO NIOKHOMY cnefy, OTBAeYeHWe OT HACTOAWMX NOoAO03PeBaeMblX,
NOMNbITKa HaNpaBUTb ,EI,EVICTBVIE MallUHbl FOCYyAapCTBEHHOINO NPUHYXAEHUA NpPoTUB
HEBMHOBHOrO nnua. OAHAKO, Kak MpeacTaBAAseTcA, NPaBOOXPaHWUTENbHble OPraHbl
npv paccnefoBaHUM NPECTYN/eHUI He BMpaBe KaKMM-TO o6pasom paHKMpoBaTb
3HAYMMOCTb CBOEN pPaboTbl M 0bbem NpesnpPUHMMAEMBIX YCUANI MO PACKPLITUIO
NPecTynjieHns B 3aBUCUMOCTU OT TAXKECTU COBEPLIEHHOTO (MM NPEANONONKUTENBHO
COBEpLUEHHOr0) AeAHuA. JIMLO, OCYLLeCTBAAIOLWEE YrONOBHOE CneacTsue, 0bsA3aHo
B pPaBHOW CTenMeHM npwuaaraTb YCWUAMA B OTHOWEHWW PACKPbITUA KaK Camoro
He3HauYWUTeNbHOrO, TaK M CaMOro TAXKKOro npectyniaeHuAa. WHoe 6bl 03Havano
HapyweHue GyHLAMEHTANIbHOIO KOHCTUTYLMOHHOTO NMPUHLMMNG PaBEHCTBA BCEX Nepes,
3aKOHOM U cyaom, cdopmynnpoBaHHoro B KOHCTUTYLMK Kbiprbi3ckol Pecnybankm m
OTPa)KEHHOTO B OTPAC/IeBOM 3aKOHoAaTenbeTBe (cT. 3 YronosHoro Koaekca).

Mcxoaa M3 BbILWEN3IOKEHHOrO, NPeACTaBAfETCA, YTO OCHOBAHWIM ANA BblaeneHus
KBaNMPULMPOBAHHOrO COCTaBa MNPECTYNIeHUA 3aBeAOMO /IOKHOe CcoobluieHue o
COBEPLUEHUN TAXKKOrO MAM 0COBO TANKKOrO MpPecTynsieHus, HeT, COOTBeTCTBylollee
NOJI0XKEHNe A0MKHO BbiTb U3BATO U3 YronoBHoro Kogekca.

PexkomeHOayuu:

1. OTKasaTbCA OT NPUHATUA 33aKOHOMPOEKTa B peaakuuu, opobpeHHoN B
TPeTbeM YTeHUM NapiameHTOM Kbiprbi3cKol PecnybinKm, Kak copepiKaliero
NOTEHLMAN OrpaHUYeHUs cBobOAbI BbipaKeHWA MHEHWUs, NPOTMBOPEYALLEro
KOHCTUTYLMOHHbIM  MPUHLMNAM UK AeNCTBYIOLWEMY 3aKOHOAATe/bCTBY
Kbiprbidckon Pecnybnmku.

168



LEGAL REVIEWS

BbINoNHWTL A0pPabOTKY 3aKOHOMPOEKTA C TeM, YTObbl obecneynTb 3aWmTy
OAHOW CTOPOHbI HE3aBMCMMOFO WM NOJIHOTO OCYLLECTBIEHUA NPaBOCYAMUA, @ C
[APYroli CTOPOHbI rapaHTUPOBaTb HEMPUKOCHOBEHHOCTb CBOOOAbI BbIPAXKEHUA
MHeHuA. Kak npeacTtaBnsetca, pacnpoctpaHeHne CMW uHdbopmaumm He
OO/IKHO B MpMHUMNE MoAnagatb noa gevcteue cTatbn 329 YrosoBHOro
Kogekca Kblprbidckoii Pecnyb6auvku. WMHoe 6yaeT o03HayaTb NpUMeHeHue
[BOVHOWN OTBETCTBEHHOCTM 33 O4HO U TO XKe AeAHue.

B pamKax 2opaboTKM NpoeKTa 0TKa3aTbCA OT BBeAEHUA KBaNNULIMPOBAHHOTO
COCTaBa NpecTynneHua, npegycMmoTpeHHoro cTaTber 329 YronosHoro Kogekca
Kbiprbi3ckon Pecnybamnku, cocToAwero B 3aBe4OMO JIOXKHOM COOBLLEHUN O
COBEPLUEHUMN TAXKKOIO MM 0COBO TAKKOrO NpecTynieHus.

169



LEGAL REVIEWS

LEGAL ANALYSIS OF THE DRAFT LAW OF THE REPUBLIC OF LITHUANIA AMENDING
THE TITLE OF CHAPTER XXIl AND ARTICLE 154 AND REPEALING ARTICLES 155, 232
AND 290 OF THE CRIMINAL CODE AND THE DRAFT LAW OF THE REPUBLIC OF LITHU-
ANIA AMENDING ARTICLE 187 OF THE CODE OF ADMINISTRATIVE OFFENCES

Commissioned by the Office of the OSCE Representative on Freedom of the Media
from Boyko Boev, Senior Legal Officer, ARTICLE 19 Global Campaign for Free Expres-
sion

January 2014

Executive Summary

This Comment analyzses the Draft Law of the Republic of Lithuania Amending the Title
of Chapter XXIl and Article 154 and Repealing Articles 155, 232 and 290 of the Criminal
Code and the Draft Law of the Republic of Lithuania Amending Article 187 of the Code
of Administrative Offences. The proposed amendments relate to libel, insult, and con-
tempt of court. The draft law was prepared and submitted to the Lithuanian Seimas
(Parliament) by its member Loreta GrauZiniené.

The Defamation Law can be lauded for a number of changes which will have a positive
impact on freedom of expression and media freedom in Lithuania. These include:

*The draft criminal law decriminalizses insult, including acts degrading the honour of
judges and civil officials;

eThe draft criminal law decimalizses the crime of libellous accusation of commission of
a serious or grave crime or in the media or in a publication;

*The draft criminal law restricts the scope of criminal libel by abolishing liability for
words that arouse contempt for this person or humiliate him or undermine trust;

*The draft criminal law abolishes imprisonment for libel.

At the same time some aspects of the Defamation Law are not in favour of freedom of
expression; these include:

*The proposed criminal defamation reform does not provide for full decriminalizsation
of libel;

*The retention of the power of the public prosecutor to initiate criminal proceedings
for libel;

*The retention of the penalty of administrative arrest for insulting public officials and
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for bailiffs;

*The protection of public officials against insult is not explicitly restricted to the per-
formance of their duties.

Summary of recommendations

1. Libel should be fully decriminalizsed;

2. If libel is retained, prosecutors should be stripped of their power to launch criminal
cases for libel;

3. The penalty of administrative arrest for insulting public officials should be removed,;

4. The protection of public officials against insult should be explicitly restricted to the
performance of their duties.

Table of contents

Executive Summary

Summary of recommendations
Introduction

Part I. International Standards relating to the Right to Freedom of Expression and Def-
amation

The right to freedom of expression

Restrictions on the right to freedom of expression

Criminal defamation under international law

Part Il. Overview of the Proposed Defamation Reform in Lithuania
Part lll. Analysis of the Draft Legislation

A. Positive aspects

B. Negative Aspects
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Introduction

The present comment was prepared by Boyko Boev, Senior Legal Officer at ARTICLE
19,! at the request of the Office of the OSCE Representative on Freedom of the Media.

This Comment analyzses the Draft Law of the Republic of Lithuania Amending the Title
of Chapter XXIl and Article 154 and Repealing Articles 155, 232 and 290 of the Criminal
Code (“the CC”) and the Draft Law of the Republic of Lithuania Amending Article 187
of the Code of Administrative Offences (“the CAO”). The proposed amendments relate
to criminal defamation and administrative liability for defamation. The draft law was
prepared and submitted to the Lithuanian Seimas (Parliament) by its member Loreta
GrauZiniené.

The structure of the comment is guided by tasks formulated by the Office of the OSCE
Representative on Freedom of the Media. These include to comment on the current
version of the draft law by comparing provisions against international media standards
and OSCE commitments; to indicate provisions which are incompatible with the princi-
ples of freedom of expression and media; and to provide recommendation on how to
bring the legislation in line with the above- mentioned standards.

The Comment first outlines the international standards with respect to the right to
freedom of expression and libel and insult. These standards are defined in internation-
al human rights treaties and in other international instruments authored by the United
Nations, the OSCE, and the Council of Europe.

Part Il includes an overview of the proposed defamation reform. In Part lll the amend-
ments to the CC and CAO are analyzsed for their compliance with international free-
dom of expression standards. The Comment lists the positive aspects of the draft laws
and elaborates on the negative ones, with a view of formulating recommendations for
the review.

1 Established in 1988, ARTICLE 19 advocates for the development of progressive standards on freedom of
expression and access to information at the international level, and their implementation in domestic legal
systems. It has produced a number of standard—setting publications which outline international and com-
parative law and best practice in areas such as defamation law, access to information and broadcast regula-
tion. ARTICLE 19’s Defining Defamation: Principles on Freedom of Expression and Protection of Reputations
(London: ARTICLE 19, 2000) have attained significant international endorsement, including that of the three
official mandates on freedom of expression, the UN Special Rapporteur on Freedom of Opinion and Expres-
sion, the OSCE Representative on Freedom of the Media and the OAS Special Rapporteur on Freedom of
Expression (see their Joint Declaration of 30 November 2000)
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Part I. International Standards relating to the Right to Freedom of Expression and
Defamation

The right to freedom of expression
Article 10 of the European Convention on Human Rights provides:

1. Everyone has the right to freedom of expression. This right shall include freedom to
hold opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers. This Article shall not prevent states from
requiring the licensing of broadcasting, television or cinema enterprises.

In the Document of the Copenhagen Meeting of the Conference on the Human Dimen-
sion of the CSCE the OSCE participating Sstates reaffirmed that:

[E]veryone will have the right to freedom of expression.... This right will include free-
dom to hold opinions and to receive and impart information and ideas without inter-
ference by public authority and regardless of frontiers. The exercise of this right may
be subject only to such restrictions as are prescribed by law and are consistent with
international standards.

Restrictions on the right to freedom of expression

The right to freedom of expression is not absolute. Both international law and most
national constitutions recognizse that freedom of expression may be restricted. How-
ever, any limitations must remain within strictly defined parameters. Article 10(2) of
the ECHR lays down the benchmark, stating:

The exercise of these freedomes, since it carries with it duties and responsibilities, may
be subject to such formalities, conditions, restrictions or penalties as are prescribed
by law and are necessary in a democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or rights of others,
for preventing the disclosure of information received in confidence, or for maintaining
the authority and impartiality of the judiciary.
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This article envisages restrictions on freedom of expression but only where they meet
the following a strict three-part test:

oFirst, the interference must be provided for by law. The European Court has stated
that this requirement will be fulfilled only where the law is accessible and “formulated
with sufficient precision to enable the citizen to regulate his conduct.”

eSecond, the interference must pursue a legitimate aim. The lists of aims at Article
10(2) of the ECHR and Article 19(3) of the ICCPR are exclusive in the sense that no oth-
er aims are considered to be legitimate grounds for restricting freedom of expression.
The listed aims include the protection of national security, prevention of disorder and
the rights of others.

*Third, the restriction must be necessary to secure one of those aims. The word “nec-
essary” means that there must be a “pressing social need” for the restriction. The rea-
sons given by the State to justify the restriction must be “relevant and sufficient” and
the restriction must be proportionate to the aim pursued.®

Criminal defamation under international law

There is an international consensus that criminal defamation is unnecessary for pro-
tection of reputation and must be abolished in view of its chilling effect on free expres-
sion. In General Comment No. 34 concerning Article 19 of the International Covenant
on Civil and Political Rights (ICCPR), the UN Human Rights Committee stated:

States parties should consider the decriminalization of defamation and, in any case,
the application of the criminal law should only be countenanced in the most serious of
cases and imprisonment is never an appropriate penalty.®

The three special international mandates for promoting freedom of expression — the
UN Special Rapporteur, the OSCE Representative on Freedom of the Media and the

2 Copenhagen Meeting of the Conference on the Human Dimension of the CSCE, June 1990.
3 Ibid., para. 9.1.

4 The Sunday Times v. UK, Application No. 6538/7426 Judgment of April 1979, para. 49.

5 Lingens v. Austria, Application No. 9815/82, Judgment of 8 July 1986, paras. 39-40.

6 General Comment No. 34, adopted on 29 June 2011, CCPR/C/GC/34, available online at http://goo.gl/
CyYeBo.
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OAS Special Rapporteur on Freedom of Expression — have met each year since 1999
and each year they issue a joint Declaration addressing various freedom of expression
issues. In their Joint Declarations of November 1999, and again in December 2002,
they called on States to repeal their criminal defamation laws. The 2002 statement
read:

Criminal defamation is not a justifiable restriction on freedom of expression; all crimi-
nal defamation laws should be abolished and replaced, where necessary, with appro-
priate civil defamation laws. ’

Along the same lines, the Joint Declaration of 2010 reiterated that:

Laws making it a crime to defame, insult, slander or libel someone or something, rep-
resent threat to freedom of expression.?

The Parliamentary Assembly of the OSCE has repeatedly called on participating Sstates
to “repeal laws which provide criminal penalties for the defamation of public figures, or
which penalise the defamation of the State, State organs or public officials as such”. °

In 2007 the Parliamentary Assembly of Council of Europe invited states to repeal or
amend criminal defamation provisions.!® The Council of Europe Commissioner for Hu-
man Rights also stated that defamation should be decriminalized and that unreason-
ably high awards should be avoided in civil cases relating to the media.!

The European Court, however, has never ruled out criminal defamation, and there are
a small number of cases in which it has allowed criminal defamation convictions, but
it clearly recognizses that there are serious problems with criminal defamation. It has
frequently reiterated the following statement, including in defamation cases:

The dominant position which the Government occupies makes it necessary for it to
display restraint in resorting to criminal proceedings, particularly where other means

7 Joint Declaration of 10 December 2002, available online at http://www.osce.org/fom/39838.

8 Tenth Anniversary Joint Declaration: Ten Key Challenges to Freedom of Expression in the Next Decade,
available online at http://www.osce.org/fom/41439

9 Warsaw Declaration, 1997; Bucharest Declaration, 2000; Paris Declaration, 2001.
10 Recommendation 1814 (2007) and Resolution 1577 (2007) of the Parliamentary Assembly “Towards
decriminalisation of defamation”, available online at http://goo.gl/2UCvk2. See also Recommendations

1506(2001) and 1589 (2003) of the Parliamentary Assembly.

11 T Hammarberg, Human Rights and a changing media landscape, Council of Europe, 2011.
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are available for replying to the unjustified attacks and criticisms of its adversaries or
the media.??

Part Il. Overview of the Proposed Defamation Reform in Lithuania

The proposed reform of the defamation legislation in Lithuania is triggered by two
draft laws, submitted to the Lithuanian Parliament (Seimas) by its member Loreta
GrauZiniené.

The draft laws envisage amendments to the Criminal Code (“the CC”) and Code of
Administrative Offences (“the CAO”) relating to liability for libel, insult, and contempt
of court.

Current regulation of libel and insult in the CC and the CAO

At present libel and insult are criminal offences in Lithuania.’® Both are punishable by
custodial sentences. The crimes are part of Chapter XXII of the CC relating to crimes
and misdemeanours against a person’s dignity and honour. **

According to Article 154 of the CC libel is defined as an act of spreading false informa-
tion about another person that could arouse contempt for this person or humiliate him
or undermine trust in him. The penalties for libel are a fine>, arrest'® or imprisonment
for a term of up to one year.

The offence of libel is capable of being aggravated. The aggravated offence concerns
accusations of commissioning of a serious or grave crime or in the media or in a publi-
cation. The sanctions for the crime are of same type as ordinary libel, however in view
of the aggravated nature, imprisonment can be up to two years. ¥’

12 Castells v. Spain, op.cit., para 46.

13 Criminal Code of the Republic of Lithuania, http://goo.gl/vU4e8B

14 Crimes and misdemeanours are both criminal offences, however crimes are punishable with custodial
penalties (Article 11 of the CC), whereas misdemeanours with non-custodial with the exception of arrest.

(Article 12 of the CC).

15 According to Article 47 of the CC fines are calculated in the amounts of minimum standard of living (MSL).
The amounts of a fines for the crimes of libel and insult can be up to 100 MSLs.

16 According to Article 49 of the CC, arrest can be imposed for a period from 15 up to 90 days for a crime
and from 10 to up to 45 days for a misdemeanour. It is served in a short-term detention facility. If arrest is

imposed for a period of 45 days or less, a court may order to serve it on days of rest.

17Article 154 (2).
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The offence of insult can be either a crime or a misdemeanour.’® As a crime, insult is
a public humiliation in an abusive manner by an action, word of mouth or in writing.
The penalties are fine, restriction of liberty®, arrest or imprisonment for a term of up
to one year. If the insult is done in a manner other than publicly, it is a misdemeanour
and can be punished by community service or by a fine?® or by arrest.

Criminal responsibility for both libel and insult is sought following a complaint by the
victim, a statement by his/her representative or a prosecutor’s request.?

The CC defines additional crimes relating to specific cases of insult. Article 232 sets out
that everyone who publicly in an abusive manner by an action, word of mouth or in
writing, humiliates a court or a judge executing justice by reason of their activities is
liable for contempt of court. The crime can be punished by a fine or arrest or imprison-
ment for a term of up to two years.

Article 290 incriminates the insulting of civil servants “or a person performing the func-
tions of public administration”. The penalties for the crime can be a fine or arrest or
imprisonment for a term of up to two years.

Besides criminal liability, the Lithuanian legislation provides for administrative liability
for certain forms of insult. Article 186" of the COA sets out that a person who interferes
with court in delivering justice, and undermines the authority of court or judge is sub-
ject to a fine in the amount from five hundred up to one thousand litas. Article 1862
of COA protects bailiffs from insults. Article 187 (1) of COA provides protection against
insult to police officers, officers of the Special Investigations Service, the State Boarder
Guard Service, the Public Security Service, the Financial Crime Investigation Service,
the VIP Protection Department, the State Security Department and of the State Fire
and Rescue Service. The penalty for this administrative offence is a fine in the amount
of three hundred to five hundred thousand or administrative arrest for fifteen to thirty
days.

18 See ibid. 12.

19 According to Article 48 of the CC restriction of liberty may be imposed for a period from three months
up to two years. The persons sentenced to restriction of liberty are under a specific obligation. The obliga-
tions can be: 1) not to change their place of residence without giving a notice to a court or the institution
executing the penalty; 2) to comply with mandatory and prohibitive injunctions of the court; 3) to give an
account, in accordance with the established procedure, of compliance with the prohibitive and mandatory
injunctions.

20 When an insult is a misdemeanour the fine is up to the amount of 50 MSLs (Article 47 (3) of the CC).

21 Article 154 (3) and Article 155 (3) of the CC.
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Proposed changes to the CC and CAO

The proposed penal reform envisages the repeal of Articles 155, 232 and 290 of the
CC. This means abolishment of criminal liability for insult, contempt of court and for
insulting of civil servants.

Itis also proposed to limit the liability for libel only to cases of false accusations of com-
missioning of a crime. The aggravated crime of libel under Article 154 (2) concerning
the accusations of a serious or grave crime or in the media is abolished. The reform
abolishes prison penalties for libel. The criminal liability for libel continue to be sought
following a complaint filed by the victim or a statement by his authorized representa-
tive or at the prosecutor’s request.

The proposed change to the COA includes an expansion of the scope of Article 187 (2).
The new version of the Article adds civil servants or a person performing the functions
of public administration to the list of officials which the law protects against insult. The
penalties for the administrative offence are retained.

Reasons for the Reform

The Explanatory note to the draft laws points out that the proposed legislation aims at
enhancing the right to freedom of expression and the implementing the idea of crim-
inal liability as a last resort (ultima ratio). According to this legal doctrine recognized
by in both in the jurisprudence of the Constitutional Court and the Supreme Court of
Lithuania, the criminal responsibility should be reserved for the most blameworthy
acts as well as when the intended result cannot be achieved by less intrusive or costly
means.?? The authors of the draft law reason that the criminal law provisions which are
proposed to be repealed are not necessary because they overlap with provisions of the
Code of Administrative Offences.

The Explanatory note also points out that Article 186" of the COA and Article 232 of the
CC as well as Article 187 of the CAO and Article 290 serve the same purpose and taking
note of the idea of criminal liability of as a last resort concludes that it is “expedient”
to limit liability for such acts to a single area of public law.

The expansion of the scope of persons to which Article 187 (2) of the COA offers protec-
tion against insult is explained with the abolishment of Article 290 of the CC relating to
insult of civil servants and persons performing the functions of public administration.

22 Nils Jareborg, Criminalization as Last Resort (Ultima Ratio), 2 OHIO ST.J.CRIM. L. 521, 523 (2004)
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The Explanatory note points out that the reform is expected to lead to a decrease of
the workload of criminal courts and to recourse to in administrative courts where the
proceedings are speedier and more cost effective. As a result the implementation of
the new legislation will allow to save budget funds.

Part lll. Analysis of the Draft Legislation
A.Positive aspects

The Draft Defamation Legislation can be lauded for the following changes which will
have a positive impact on freedom of expression and media freedom in Lithuania:

*The draft criminal law decriminalizses insult, including acts degrading the honour of
judges and civil officials: The decision to decriminalizse insult is in line with the recom-
mendations of Council of Europe and of the OSCE Representative on Freedom of the
Media.? By decriminalising insult Lithuania follows the current “trend towards aboli-
tion of sentences restricting freedom of expression and a lightening of the sentences
in general”.?* At present 14 OSCE participating States have partially or fully decriminal-
ized defamation: Armenia, Bosnia and Herzegovina, Cyprus, Estonia, Georgia, Ireland,
Kyrgyzstan, Moldova, Montenegro, Romania, Tajikistan, Ukraine, the United Kingdom
and the United States. Besides there is no need to seek criminal liability for this crime
in view of the opportunities for protection against insult provided by the COA and civil
laws. Moreover the proceedings before administrative courts are speedier and more
cost effective;

*The draft criminal law decimalizses the crime of libellous accusation of commission-
ing of a serious or grave crime or in the media or in a publication: This change will have
a positive impact on media freedom and public debate because journalists, the media
and those interviewed by the media will no longer carry a greater responsibility for
their expression;

*The draft criminal law restricts the scope of criminal libel by removing liability for
words that arouse contempt for this person or humiliate him or undermine trust: Ac-
cording to the new Article 154 (1) the liability is retained only for libellous accusation
of commission of a crime. The proposal for removal of the most of the elements of the
current crime can be praised as a step toward full decriminalization of libel. In practice
the retention of only one type of libel removes many of the existing possibilities for
seeking criminal liability in defamation cases.

23 See international standards in Part | above.

24 Study on the alignment of laws and practices concerning defamation with the relevant case-law of the
European Court of Human Rights on freedom of expression, particularly with regard to the principle of pro-

portionality, Council of Europe, Information Society Department, CDMSI(2012)Misc 11Rev.
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*The draft criminal law abolishes imprisonment for libel: This change is in line with
the univocal consensus within the international human right community that impris-
onment is disproportionate sanction for defamation and violates the right to freedom
of expression. The UN Human Rights Committee has repeatedly expressed concern,
in the context of its consideration of regular country reports, about the possibility of
custodial sanctions for defamation. > The UN Special Rapporteurs on the Right to Free-
dom of Opinion and Expression repeatedly stated in their annual reports that “penal
sanctions, in particular imprisonment, should never be applied.”?® The Parliamentary
Assembly of Council of Europe also invited states to ensure that in the future defama-
tory acts will no longer be punishable by imprisonment. %

B.Negative Aspects

The following provisions of the proposed defamation legislation are problematic from
the freedom of expression point of view:

*The proposed criminal defamation reform does not provide for full decriminalization
of libel: The retention of criminal liability for libellous accusation of commissioning of
a crime is not necessary because victims have civil law means of addressing unwar-
ranted attacks on reputation. The facts that many states have no longer have criminal
defamation demonstrates that reputation can be protected without recourse to crim-
inal law. Moreover, only the full decriminalizsation of libel can implement the idea of
criminal liability as a last resort.

Finally, the use of criminal laws for defamation has always has a chilling effect on free-
dom of expression.® It is recommended that full decriminalizsation of libel be pro-
posed.

*The retention of the power of the public prosecutor to initiate criminal proceedings
for libel: Libel affects personal reputation and as such the liability for it should be
sought only after a complaint by the victim or his representative.

25 For example in relation to Iceland and Jordan (1994), Tunisia and Morocco (1995), Mauritius (1996), Iraq
(1997), Zimbabwe (1998), and Cameroon, Mexico, Morocco, Norway and Romania (1999), Italy (2006) and
Former Yugoslav Republic of Macedonia (2008).

26 Promotion and protection of the right to freedom of opinion and expression, UN Doc. E/CN.4/1999/64,
29 January 1999, para. 28, available online at http://goo.gl/h8MqGY.

27 See ibid. 10.
28 The European Court has repeatedly criticised the imposition of criminal sanctions for defamation holding
that a sanction of criminal nature has in itself a chilling effect. See Cump&na and Mazare v. Romania, Appli-

cation No. 33348/96 Judgment of 17 December 2004, para. 114; Belpietro v. Italy, ibid. Error! Bookmark not
defined., para. 61
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There is no justification for the spending of public money for the prosecution of def-
amation cases. Besides there is always a danger that prosecutors’ powers to launch
criminal cases may be used for protection of public order or for stifling debates on pub-
lic bodies. In view of this, ARTICLE 19’s Defining Defamation: Principles on Freedom of
Expression and Protection of Reputations?, sets out that “public authorities, including
police and public prosecutors, should take no part in the initiation or prosecution of
criminal defamation cases, regardless of the status of the party claiming to have been
defamed, even if he or she is a senior public official”.3® It is recommended that should
libel remains a criminal offence, prosecutors be stripped of their powers to launch
criminal proceedings for libel.

*The retention of the penalty of administrative arrest for insulting public officials un-
der Article 187 (2) and for bailiffs under Article 1862 of COA: As it was stated above,
there is universal consensus within the international human rights community that
deprivation of liberty for defamation is a disproportionate interference with the right
to freedom of expression and therefore amounts to a violation thereof. In Cumpana
and Mazare v. Romania, the European Court of Human Rights stated:

Although sentencing is in principle a matter for the national courts, the Court considers
that the imposition of a prison sentence for a press offence will be compatible with
journalists’ freedom of expression as guaranteed by Article 10 of the Convention only
in exceptional circumstances, notably where other fundamental rights have been seri-
ously impaired, as, for example, in the case of hate speech or incitement to violence.

In view of the above, it is recommended that administrative arrest be abolished for
insult.

*The protection of public officials against insult under Article 187 (2) of the COA is
not explicitly restricted to the performance of their duties: When public officials are
not performing their duties, it is unjustified and unnecessary to offer them special
protection. Thus, it is recommended that Article 187 (2) of the COA explicitly link the
protection of public officials with the performance of their duties.

29 Principles are based on international law and standards, evolving state practice (as reflected, inter alia, in
national laws and judgments of national courts), and the general principles of law recognizsed by the com-
munity of nations. They are the product of a long process of study, analysis and consultation overseen by
ARTICLE 19, including a number of national and international seminars and workshops. See ibid. 1.

30 Ibid. Principle 4 (b) (iii).
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Executive Summary

A series of amendments to the Audiovisual Code of the Republic of Moldova no. 260-
XVI, dated 27 July 2006 (or laws amending this Code such as Law 165 from 11 July
2012 and other earlier amending laws) have been presented in 2013 and 2014. In ad-
dition, a related proposal has been made for a Law complementing Article 24 from
the Law on contentious administrative matters no. 793-XIV, dated 10 February 2000
(5 February 2013). These amendments cover several important areas, such as content
matters (including right to reply and respect of human dignity), must carry and other
retransmission of programmes, appointments to the Coordinating Council of Audiovi-
sual, ownership concentration, audience measurement and administrative procedure.

The report is divided into categories according to the abovementioned content rather
than according to the different proposals and is based on the mandate of the OSCE in
relation to freedom of expression as set out in international instruments such as the
Universal Declaration of Human Rights and Article 19 of the International Covenant on
Civil and Political Rights on freedom of opinion and expression, to which OSCE Partici-
pating States have declared their commitment.
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Key Considerations and Recommendations

. There should not be detailed provisions in law on how to moderate debates
or deal with undesirable statements in broadcasting, with moderators being legally
liable, as this risks having a chilling effect on free debate in media and infringes on
what should be within the editorial responsibility of media outlets. The creation of
a better debate climate should be done through education, discussions and guide-
lines, with only a minimum of restrictions in law and only for the most serious
instances, like incitement. Amendments to the Audiovisual Code that stipulate de-
tails on content related issues and liability for moderators should not be adopted.

. The right of reply is an important tool to enable a good debate with different
viewpoints being heard, but the right must be applied in such a manner so as not
to limit freedom of expression and not to infringe unduly on editorial responsibility.
A right of reply according to international practice exists in the Audiovisual Code
and it is not clear that additions are needed, at least not in the potentially limiting
style that is proposed.

o Restrictions on unverified or confidential information are not well drafted as
they can act as a limit on freedom of expression, contributing to the chilling effect
on debate that any details on how to present information may have. Such rules
should not be adopted.

o Must-carry obligations to ensure access to public service broadcasting as well
as other programmes of public interest are positive as they provide more choice
for the audience, but must also take into account the legitimate business interests
of broadcasters.

. The regulatory authority must act within the law but must be able within its
competence to act independently with suitable discretion.

. The proposal to introduce a special 3/5 majority in Parliament to approve
candidates to the regulatory authority, the Coordinating Council of Audiovisual, are
positive as it is important to find candidates with a wide acceptance in society.

. Proposals for stricter ownership requirements are positive as they support
media pluralism. The change should be introduced in a certain period, as it changes
the legitimate expectations of current media owners who must have a reasonable —
albeit not too long — period to adjust before they can be sanctioned for violation of
the law. Clarifications of concepts such as control and beneficiary owner are good.
. Greater transparency requirements to deal with ownership issues are a posi-
tive complement to ownership restrictions, but there must be a possibility that not
all information provided to the regulator is public — with clear rules for what may
be kept confidential. The current proposed amendments are not clear on whether
any restrictions can be made to the transparency.

Analysis of the Draft Laws
1. Introduction

A series of amendments to the Audiovisual Code of the Republic of Moldova no. 260-
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XVI, dated 27 July 2006 (or laws amending this Code such as Law 165 from 11 July 2012
and other earlier amending laws) have been presented in 2013 and 2014. In addition,
a related proposal has been made for a Law complementing Article 24 from the Law on
contentious administrative matters no. 793-XIV, dated 10 February 2000 (5 February
2013).

The proposed amendments partially overlap. The various issues the proposals refer
to are detailed below, divided into categories according to the content rather than
according to the different proposals. Some of the proposals are accompanied by infor-
mative notes. These show that the motivation for the amendments includes matters
such as a concern for a bad debate climate in Moldova, insufficient access to some
programming and a need to strengthen procedures.

Some smaller amendments of very limited substantive content (of the type to clarify
used terms for example) are not discussed in the report.

2. International Standards

This report is based on the mandate of the OSCE in relation to freedom of expression
as set out in international instruments such as the Universal Declaration of Human
Rights and Article 19 of the International Covenant on Civil and Political Rights on free-
dom of opinion and expression, to which OSCE participating States have declared their
commitment.? The right is also expressed in Article 10 of the European Convention on
Human Rights.® Moldova is a party to these instruments and bound by these provi-
sions.

In the 1999 OSCE Charter for European Security the role of free and independent me-
dia as an essential component of any democratic, free and open society is stressed.*
The Mandate of the OSCE Representative on Freedom of the Media is, based on OSCE
principles and commitments, to observe relevant media developments in all participat-
ing States and on this basis advocate and promote full compliance with OSCE principles
and commitments regarding free expression and free media.®

Although each country has the right to determine the details of its media landscape
and the content of its media legislation, such legislation must respect the principles

1 Not all the translations of the proposed amendments contain dates, so it is not known how they relate to
one-another (replacing another proposed change or being presented as alternative proposals in parallel,
etc.) but this is not essential for the comments on the content of the proposals.

2 Helsinki Final Act (1975), Part VII; reiterated e.g. in the Concluding Document of the Copenhagen Meet-
ing of the CSCE on the Human Dimension (1990) and later statements.

3 Convention for the Protection of Human Rights and Fundamental Freedoms, Rome 4.X1.1950. www.echr.
coe.int/NR/...DC13.../Convention_ENG.pdf

4 See point 26 of the Charter for European Security, adopted at the Istanbul Summit of the OSCE, 1999.
http://www.osce.org/documents/mcs/1999/11/17497_en.pdf

5 Mandate of the OSCE Representative on Freedom of the Media 1997, Point 2. http://www.osce.org/
pc/40131
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included in international commitments on freedom of expression and ensure that it
can be implemented in practice. International best practices have developed on how
to achieve this.

3. Respect of Human Dignity, Right of Reply and Other Content Related Matters

A new Article 61 is proposed for Chapter Il of the Audiovisual Code, for the respect of
human rights, dignity, honour as well as protection of privacy and the right to one’s im-
age. Such general respect for fundamental rights should follow from the Constitution
but it is in line with international practice to specify in special legislation on different
issues what it means in practice. What however needs to be carefully considered —
even if the aim of such legal protection is good — is that the legal provisions setting out
the protection are not so detailed that they in practice limit rather than support rights
and freedoms. In a society with freedom of expression it is part of this freedom that
people can decide how to express themselves, with rules and restrictions only to avoid
infringement of other rights.

The second paragraph of the proposed Article 61 sets out that any allegations of illegal
behaviour have to be supported by evidence and the persons concerned have the right
to reply. It is unclear how the new proposed provision relates to existing provisions on
the right to reply (Article 16 of the Audiovisual Code). The paragraph makes the mod-
erators of the programme liable for failure to provide the right of reply. This is not good
and the provisions in the existing Article 16 are more in line with best international
practice. The need to support allegations with facts and to provide right of reply are
important elements of a good broadcasting system. The details of right of reply may
fit better in secondary legislation, with the principle set out in law, as is done at some
length in the existing Article 16. The situations in which such a right should be give and
the way to do this can vary a lot depending on the type of programme, what allega-
tions are made and how, etc. It is not practical to always include an immediate right of
reply (for example, if a person makes an allegation in a live broadcast about a person
who most likely would not be present at that moment) but the right can be exercised
in a subsequent broadcast. Guidelines on how to do this so can be made by the regu-
lator to help ensure that the reply is given due prominence but also so that spurious
demands for right of reply are not used to disturb programming or for whatever less
legitimate reasons. There does not appear to be any need for the legal amendments
suggested now.

The responsibility for properly according right of reply should follow normal rules for
who is responsible for broadcast content, which would be the responsible owner and/
or editor. The existing Article on right of reply includes this. There appears to be no
reason to hold a programme moderator responsible, but such responsibility — if the
moderator has on purpose or by grave negligence violated rules — should be an inter-
nal matter for the broadcaster. In legal sense, it is the broadcaster as an entity that
is responsible. The paragraph does mention that the responsibility is in accordance
with legislation in force, which might be confusing, as such legislation would normally
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not be directed against the moderator. (It is possible that this reference is only to the
sanctions.)

The third paragraph states that moderators must request evidence for any accusing
statements or otherwise inform that there is no such evidence. Although the idea that
unsubstantiated allegations shall not be made is good, it is still not suitable to have de-
tailed provisions in a law, as these can have the effect of limiting freedom of expression
for fear of acting against the rules. This would be true especially in regard to the men-
tioned sanction for encouraging un-proven accusations, for which both the moderator
and broadcaster can be held responsible. It is not clear what such “encouragement”
could be and there is a risk of wide interpretation in order to prevent debate. It is bet-
ter to have guidelines on how to react to any allegations made, how to explain what
investigations have been made and so on rather than to sanction this in law. Media
ethics and proper behaviour of all involved in creating broadcasts are to be preferred
to legal provisions that may have a chilling effect.

The rest of the proposed Article goes on to set out rules against incitement as well
as against licentious language and repeats a second time the ban against unproven
accusations. The latter is a repetition in substance and not needed. As for the ban on
incitement, this is of a different dignity than that against licentious language and mix-
ing the two in one paragraph is not a good idea. Although it is possible to have rules
on what language to use in broadcasting, especially at times when children may be in
the audience, such rules are best set out in secondary legislation or guidelines and the
rules in a modern society should not be too strict. Rules and regulations should not act
as a “taste police” but it is up to editors to ensure suitable programmes for different
audiences. Incitement to hatred and violence is however a different matter. This is one
of the legitimate reasons to limit freedom of expression and in many countries such
activities are banned by criminal law. The responsibility for such activities lies with the
broadcaster and not with the moderators. Incitement is briefly mentioned in the exist-
ing law, Article 6. As said in the point above, any internal responsibility for moderators
that the broadcaster wants to claim is an internal issue. For incitement under the crim-
inal code, the moderator may also be personally responsible, but from the viewpoint
of the Audiovisual Code, the responsibility is with the broadcaster as a legal entity and
not with other individuals.

Proposed amendments to Article 7 deal with verification of information and the need
to state clearly if sources and/or information cannot be properly verified. Information
related to certain persons or to public institutions shall be broadcast only if accompa-
nied by a statement from the person or institution — or in case of institutions, if the
institution refuses to offer an opinion in which case this shall be said. These provisions
are not good from the viewpoint of freedom of the media and should not be added to
the law. They can have a limiting effect on public debate, especially on a critical debate
regarding public persons and public institutions, which is so essential for any demo-
cratic society. Issues should be presented from different viewpoints, giving a chance to
those criticised or challenged to state their point of view, with efforts made to illustrate
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matters objectively and truthfully. It is very good if there are guidelines as well as regu-
lations, rules or some form of secondary legislation to set out what requirements there
are on such reporting and how to achieve this. However, issues in the public interest
must be debated and sometimes it may be necessary to do so without having state-
ments from those concerned. To make this a legal obligation will have a chilling effect
on the public debate and is not proportional to the aim of having a proper debate:
achieving a good discussion climate is to be obtained by education on ethical issues,
by giving the possibility to counter arguments with other arguments, etc., and not by
prohibitions and rules in law.

Similar criticism can be made of the proposed new paragraph 41 to Article 7 about bal-
ance in informative programmes (analytical and debates), requiring fair representation
of political parties. As a general principle, balance and fairness in political reporting can
be set out. Balance is indeed already mentioned several times in the existing Article
7. In addition, for election periods there can be special rules on broadcasts to more
specifically regulate equitable representation. In other periods, having detailed rules
on how political matters should be presented may have a limiting effect. Even if the
intention of the rules may be good, they open too many possibilities for misinterpreta-
tion that can be used to prevent political debate. Furthermore, the previously existing
Article 7 (that does not appear to be abrogated by the new proposals) would seem to
be sufficient. Detail on how to achieve balance should be part of the exercise of edito-
rial responsibility and a certain leeway must be given to editors, journalists and others
involved in the public debate through media.

The addition to Article 8, new paragraph 41 on banning public figures of a certain posi-
tion from presenting news and informative programming is in line with rules that exist
in several countries. It is very common that such persons are banned from advertising
(as is the case also in Moldova, Article 19) but it can be extended also to certain other
types of programming, as it prevents the trust held by such persons from being abused
or rules on balance in election reporting from being circumvented. The only criticism
against the proposed provision is that the word “politician” is quite vague and could
include a lot of people: it should be interpreted so that only people know for their po-
litical, public activities in known positions are covered.

In the informative note to the proposals on human dignity, right of reply, etc., there is
an extensive reference to case law of the European Court on Human Rights. It is cor-
rectly stated in the note that freedom of expression is not an absolute freedom and
one reason it can be limited is to protect other rights such as privacy. However, the
same restrictions on how freedom of expression can be limited that are mentioned
in the informative note and a careful reading of mentioned case law actually does not
support the kind of rules proposed here, as they go beyond what is necessary and
proportional.
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4. Must-carry and Other Retransmission of Programmes

There are different and partially overlapping proposed amendments to Article 29 on
must-carry. The provisions include that public service broadcasting as well as local in-
formative and analytical broadcasts offered free of charge by private broadcasters shall
be included in the basic packages of any distributors of programmes through telecom-
munications networks (or in one amendment, distributors of services). Such so-called
must-carry rules are common in the broadcasting legislation of many countries and are
to be welcomed, as it gives people access to more content. In the era of digitalisation,
it is important to actually make use of the possibilities to provide additional content
so that benefits of digitalisation can be enjoyed by people. Additional programming
free of charge is a clear benefit. As far as public service broadcasting is concerned, it
is not just an extra benefit to make it available but it should be a clear requirement as
the idea of public service broadcasting is that it should cater to the whole population
and thus it must be easily available, regardless of what package of content that people
select. This requirement is already in the law, but the new item of the proposals is
that instead of just stating that when possible, broadcasts of local broadcasters shall
be included in any provision of programming via the telecommunications network,
it is mentioned that free of charge informative and analytical programmes shall be
included.®

Public service broadcasting should be available in any package of programmes, without
extra charge’ whereas any other additional free-of-charge programming is a valuable
extra benefit for audiences that service providers should make available if possible.
Any interference with the right of distributors to decide freely what to provide must be
motivated and proportional, like any intervention in the business activities of private
partners. If the provision of extra programming is in the public interest, provides some-
thing of value for the audience and it is not overly onerous for distributors to provide
it, there is nothing against such rules.

Another addition to Article 29 includes that foreign programming can be retransmitted
freely in the territory of Moldova provided it does not contravene the Article in the
Audiovisual Code that deals with programme standards. This changes the existing pro-
visions on the Coordinating Council making a list of programmes for rebroadcasting, As
said above, access to additional content is positive but for foreign content there may

be various considerations that need to be kept in mind, including copyright rules (that

6 There appear to be three proposed amendments with partially the same content, regarding the free
retransmission of public service broadcasting and other free programming, with one undated proposal re-
ferring specifically to content related to a certain region and broadcasters from that region being obliged to
retransmit it and another short amendment which requires public service broadcasting to be included and
private, local broadcasts if possible plus for certain localities an obligation to include local, free-of-charge
programming for that region. One proposal also contains amendments to classification of broadcasters. It
is not known if the different proposals are parallel or consecutive, but the essence and thus the comments
made to them are the same regardless of this.

7 Which does not mean that there can be no charge, as licence fees for public service broadcasting may
exist.
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are linked to a certain territory), possible differences in rules on legitimate restrictions
on audiovisual content in different countries (different watershed times for example).
Provided the Article referred to is sufficient to ensure that such matters are considered,
providing foreign programmes is positive. It does not appear that the copyright issue
is clearly dealt with in the new proposed Article or those it refers to. However, in this
context in the Republic of Moldova the special situation of having traditionally had a
very large proportion of foreign re-broadcast programming should be kept in mind.
There is nothing wrong with providing access to foreign programmes and in the mod-
ern media environment people in any case have various possibilities to access foreign
content if they are interested, speak foreign languages and so on. At the same time, it
is important that there is local content, dealing with local issues of importance for the
country and its regions.

The informative note to these legal amendments shows clearly that the background
is political. It states: The legislative amendment excludes the future possibility of car-
rying out severe attacks on the fundamental liberties, which have taken place in the
Republic of Moldova at the end of 2013 — beginning of 2014, by arbitrary exclusion
from the programs of main distributors of services the programs of the inconvenient
broadcasters. The stated aim is good as is as wide an availability of programming as
possible. In addition to legal amendments, careful oversight by the regulator will be
necessary. What however complicates the matter are the following paragraphs of the
informative note, stating that the Coordinating Council has arbitrarily produced a list
of excluded programmes and thus in the view of the parliamentarians proposing the
amendments presumably exceeded its authority. The regulator will have to implement
also the new provisions and no legal change is fool-proof against misuse, so if there
really are problems with the work of the regulator, other measures may be needed.
However, it is essential to determine if there was a case of the regulator abusing its
role and acting outside of its mandate, as the parliament should not replace the inde-
pendent regulator. This report cannot comment on what the real situation was, as that
would need a different kind of analysis as this one of legal amendments. The possibility
for independent regulators to act without political interference is essential, but at the
same time the regulator acting within the law is equally essential. It can only be re-
peated that problems and different interpretations of the situation in such a politically
tense situation as that of Moldova and all of Eastern Europe at the current moment
need to be worked out and not dealt with just by legal changes. The informative note
mentions that activities of the Coordinating Council have been non-transparent. This
report cannot comment on that, but can underline the importance of transparency. If
the Coordinating Council feels it has been acting within its mandate and had both legal
basis and legitimate reasons for restricting certain retransmission of broadcasts, there
can be no reason not to transparently show its reasoning and decision-making process.

5. Appointments to the Coordinating Council

Another change, to Article 42, deals with appointments of members to the regulatory
authority — the Coordinating Council of Audiovisual. The change is in the voting per-
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centage needed in the Parliament, 3/5 of the total number of members of Parliament.
In general, for appointment of members of bodies such as the Coordinating Council,
it is important that they have the widest possible acceptance of different groups of
society and that they are not seen to be political appointments, which is why a large
majority is good — normally ensuring that also some opposition support is needed.

6. Ownership Concentration

The proposed addition to Article 66 deals with limitation of ownership concentration.
This is a very important aspect and it is positive that the restrictions are now strength-
ened with a limitation to two instead of five licences in one administrative unit or zone
and with sanctions for violation. The text of the Article is not quite clear (which may be
a translation issue) in that it mentions that exclusiveness is excluded. This is good, but
the ban on more than two licences should apply in any case, even if having more than
two would still not lead to exclusiveness (in a region with many broadcasters). Presum-
ably this is the case and the additional mention of exclusiveness is just to emphasise
this (as is also done in the current law), in which case it is fine. The sanction of losing
the broadcasting licences if the provision is violated is good and proportional although
it may be better from a formal point of view to gather sanctions in one place in the law.
With any legal change, it is important that concerned parties have time to adjust. There
should be transitory provisions to avoid that the change in ownership limitation provi-
sions leads to entities being immediately in violation of the law and liable to sanctions
before they have had a reasonable time to adjust.

An earlier amendment from June 2013 proposes the inclusion of new definitions of
“control” and “beneficiary owners” in the Code (Article 2). The proposals refer to the
Law on Competition and stipulates how the notion of control and that of beneficiary
ownership shall be understood. It is a positive addition, as it should help deal with
ownership restrictions by getting to the real situation and making paper-constructions
to avoid anti-concentration rules more difficult. The provision is extensive and quite
detailed and it should be possible to include in it most manners in which indirect con-
trol of entities is exercised. The coordination with the Law on Competition is good.?

Article 23 of the Law is proposed to be amended and has additions, to set out more
extensive transparency and publication deadlines for the regulator — all designed to
establish real ownership and control. The amendments are to be welcomed, as trans-
parency in the process can deal with many potential problems and the additional work
and effort required by the regulator and the applicants is legitimate and proportional
to establishing confidence in the process. Just as a small note of caution: It must be
mentioned that some documents that applicants provide may be seen as business se-
crets that are not to be made public. It is important that the regulator has a possibility
to not make everything public, as applicants are obliged to give full information to the
regulator but not all this information can be public even if the main principle is one of

8 This review does not include a comparison with the Law on Competition but it is presumed the provi-
sions are properly coordinated.
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transparency. The kind of information that can be kept secret should be based on the
law on public access to information and internal guidelines to supplement any laws.

Also amendments to Articles 28, 38 and 66 contain provisions that increase the trans-
parency requirements and make the real control of broadcasters known. There is no
objection to any of these proposed changes. Time limits for publication are short (2-3
days) but the information to be published is not complicated and it is legitimate to ask
for such information, including the report that shall be submitted annually by broad-
casters. On the latter, it may just be emphasized that it is important that the demands
that are made are not interpreted excessively: the broadcasters can be asked to submit
basic information but such requests should not be so onerous as to make it hard for
the broadcasters to concentrate on their core tasks. To avoid this, it is good that the
Coordinating Council according to Article 66.7 shall prepare and publish models of the
reports it requests.

7. Audience Measurement

The addition (new Article 192) to the section on advertising about at least two opera-
tors for measuring audiovisual media audiences is not objectionable as such, but it is
unclear what the normative content of the Article is. The Code appears not to create
the operators and indeed especially if these are private entities the law cannot create
them; it also does not appear to intend to licence firms if indeed they need a licence.
The proposed Article just says that at least two operators can perform the tasks but
it does not create two or help to deal with the situation if there are not at least two.

8. Administrative Procedure

A proposed amendment from February 2013 to the Law on Contentious Administrative
Matters (Law no. 793-XIV, dated 10 February 2000) amends the procedure of appeal of
decisions of the regulatory authority by stipulating a time limit of 30 days. According
to the new paragraph to be added to Article 24 of the law, requests related to the deci-
sions of the Coordinating Council of Audiovisual regarding the use of sanctions for sus-
pending or withdrawing broadcasting licences shall be examined by the administrative
court as a priority with the time for examining the cases not exceeding 30 days. The
provision in itself is positive although it would be better to formulate it not absolutely
but with some small possibility for exceptions, even if only under strict conditions and
in special cases. Absolute timelines without any possibility for exceptions are too in-
flexible and can cause problems, but exceptions should be rare.

According to the informative note, the background to the proposal is that a real need
has been shown in practice as well as stressed by the constitutional court (referring
also to the European Court on Human Rights). In such a case, a legal amendment can
be welcomed, as it is to be avoided to have long handling time in the cases mentioned,
as broadcasters lose their chance to earn an income while licences remain suspended
or withdrawn.
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Briefing on Proposed Amendments to Law No. 5651
The Internet Law of Turkey

January 2014

Since the enactment of Law No 5651 entitled Regulation of Publications on the Inter-
net and Suppression of Crimes Committed by means of Such Publication® in May 2007
access to approximately 37,000 websites have been denied by court orders and admin-
istrative blocking orders issued by the Telecommunications Communication Presidency
(TIB) by January 2014.% Currently, access to popular platforms such as Scribd, Last.fm
and Metacafe is blocked from Turkey. Access to Wordpress, DailyMotion and Vimeo
has been blocked temporarily by court orders during the last few months. A number of
alternative news websites that report news on southeastern Turkey and Kurdish issues
remain indefinitely blocked from Turkey. Furthermore, several users received fines,
prison time or suspended sentences for comments made on social media platforms.
In September 2013, during a retrial following an appeal, the renowned pianist Fazil
Say received a 10 month suspended sentence for insulting religious values on Twitter.
Furthermore, a legal challenge was launched in 2011 to annul the BTK filtering policy
on the grounds that it lacked a legal basis. The Alternative Information Technologies
Association argued at the Council of State level that the filtering system discourages
diversity by imposing a single type of family and moral values. A decision is expected
during 2014.

The blocking provisions of Law No 5651 has been subject to review by the European
Court of Human Rights in December 2012. In the judgment of Ahmet Yildirim v. Turkey
involving access blocking to the Google Sites platform in Turkey, the European Court of
Human Rights, finding a violation of Article 10 of the European Convention on Human
Rights, held that a restriction on access to a source of information is only compatible
with the Convention if a strict legal framework is in place regulating the scope of a
ban and affording the guarantee of judicial review to prevent possible abuses. Despite
this important decision access to Google Sites is still blocked in Turkey.®> The European
Court’s decision is in line with a 2010 study published by the OSCE Representative on
Freedom of the Media which called the Turkish authorities to quickly bring Law No.
5651 in line with OSCE commitments and other international standards on freedom of
expression, independence and pluralism of the media and the free flow of information.

1 Law No. 5651 was published on the Turkish Official Gazette on 23.05.2007, No. 26030.

2 Official statistics are not published by the TIB or any other government authorithy. However, detailed
non-official statistics can be obtained through http://engelliweb.com/istatistikler/

3 Four other applications are currently pending in Strasbourg with regard to the blocking of YouTube and
Last.fm in Turkey.
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However, rather than bringing the current law in line with the OSCE commitments and
other international standards, the Government proposed further restrictions that raise
major concerns that will be assessed below.

Undemocratic legislative process

A draft law amending Law No. 5651 was submitted to the Parliament by a number of
members of the ruling party on 14 December 2013. No consultation process had been
conducted during the preparation of the draft law. Although a number of academic
and NGOs complaints about Law No. 5651 were known in addition to international
evaluations noted above, administrative authorities and parliamentarians of the ruling
party ignored such criticism.

The legislative process for the proposed amendments was even more problematic.
The draft amendments were assigned to the Planning and Budget Commission at the
Parliament. Furthermore, the draft amendments were added into a mixed law pack-
age (Torba Yasa) which included irrelevant amendment proposals on the Family and
Social Policy Ministry, the Anti-Terror Law, the Social Security and the General Health
Insurance Law and many others. The Commission merged seven different amendment
proposals into one package. As might be expected, as the merged proposal before
the Planning and Budget Commission included too many irrelevant provisions, no real
expertise could cover all of them. Despite this fact, a sub-commission merged all the
proposals in a single draft bill in a very short period of time and the Commission final-
ized its work on the draft bill on 16 January 2014.

The final version of the draft which was submitted to the Plenary Assembly of the
Parliament included 125 sections and amended 42 different laws, including Law No
5651, and was adopted in less than one month. No public debate took place during
this process, thus all the critiques of the amendments to Law No. 5651 were ignored.

Proposed amendment on notification (Section 3 of Law No. 5651)

The raft aw provides a new rule about the notification process. Accordingly, those who
carry out activities falling within the scope of Law No. 5651 can be notified via e-mail
and other communication ways gathered from Internet websites, IP addresses, URLs
and similar sources. This means that in many cases legal proceedings might start even
before the relevant party becomes aware of the situation.

Proposed amendments on the liability of hosting providers

With the proposed new amendments to Article 5 of Law No. 5651, the liability of host-
ing providers has been extended. Hosting providers are going to be required to retain
traffic data (communications data) in relation to their hosting activities from 1 to 2
years. Previously, Law No. 5651 only required Internet Access (Service) Providers to
retain traffic data for a period of 6 months to 2 years. Further regulations will clarify
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the classification and liability of hosting providers as well as the exact period of data re-
tention requirements. Hosting providers will also be required to provide the accuracy,
integrity and secrecy of the information requested by the Presidency (TIB) and should
also comply with the required measures that are requested by the Presidency. Hence,
the Presidency will be able to request information without a court decision or a justi-
fied reason. This cannot be compared to or considered in line with similar provisions
within the European Union, as these provisions clearly establish very strict and clear
limits in order for public authorities to gain access to retained data.* No legal way to
object to this request has been envisaged within the amendments. Thus, the Presiden-
cy can arbitrarily obtain any kind of information from the hosting providers, which is a
considerable threat to private life and secrecy of communications. In case of non-com-
pliance, administrative fines can be applied between 10,000TL (approximately €3,000)
and 100,000TL (approximately €32,000).

While confined to “communications data,” the combined effect of the proposed mea-
sures can provide a complete dossier on private life, raising serious privacy implica-
tions. The proposed measure is explicitly wide and the details are to be established
with secondary legislation, including the retention period. Therefore, combined with
the requirement for the Internet Access (Service) Providers to retain such communica-
tions data, as explained below, Law No. 5651 will encourage mass interference and will
enable the Presidency to request and collect data on the entire population of Internet
users from Turkey without any judicial review or process.

Proposed amendments on the liability of access providers

With the proposed new amendments to Article 6, Access Providers will be required to
take necessary measures to block access to alternative access means, such as proxy
websites.> These alternative methods are not clearly defined by the proposed amend-
ments. This lack of clarity is especially important considering that under Article 6(3)
of the law, Access Providers can be fined up to 50,000 TL (approximately €16,000) on
the grounds that they failed to take necessary measures to block access to alternative
access means.

Access Providers will also be required to guarantee the accuracy, integrity and secrecy
of the information requested by the Presidency (TIB) and should also comply with the
required measures that are requested by the Presidency. As in the case of the amend-
ments regarding hosting providers, the limits and reasons for requests have not been
set out.

4 See Articles 7 and 8 of the EU Directive 2006/24/EC.

5 Within this context it should be noted that access to Ktunnel.com has been blocked in Turkey since No-
vember 2013 by a court order.
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Amendments made to Articles 5 and 6 will enable the Presidency (TIB) to gather com-
munications data about all Internet users without any legal limits or restrictions. Since
the users never will be able to know when and how this information is gathered, the
Presidency will have unlimited discretion in this field. However, in the context of covert
measures of surveillance, the law must be sufficiently clear in its terms to give citizens
an adequate indication of the conditions and circumstances in which the authorities
are empowered to resort to this secret and potentially dangerous interference with
the right to respect for private life and correspondence.®

Formation of an association of access providers

The proposed amendments include a new Article 6A which creates an Association of
Access Providers. The main purpose of the Association is to centrally ensure compli-
ance of blocking decisions that are outside the scope of Article 8.

The Association will be recognized as a private legal entity and the headquarters of
the Association will be based in Ankara. The by-laws of the Association will be subject
to approval of the Authority (ICTA - Information and Communication Technologies Au-
thority). The Association will be composed of all Internet service providers (within the
ambit of the Electronic Communication Law No. 5809) and other corporations that
provide Internet access from within Turkey. The Association will be required to coordi-
nate co-operation between these entities.

The Association will be set up within 3 months following the enactment of the pro-
posed measures. Membership to the Association is compulsory. Access providers or
other Internet service providers, which do not apply for the membership of the Asso-
ciation within the first month following the establishment of the Association will be
fined. Fines will be assessed at 1 percent of the net sales proceeds of the previous civil
year. Access providers who do not become members of the Association will not be able
to provide access services.

Blocking orders that are outside the scope of Article 8 (see below) will be directly sent
to the Association for execution. Notification of blocking orders made to the Associ-
ation will be regarded as made to all access providers. The Association may appeal
against the blocking decisions that are sent to the Association.

Although the draft law defines the Association as a private legal entity, considering its
powers and duties, it is a public law entity in Turkish law.

6 See Valenzuela Contreras v. Spain, judgment of 30 July 1998, Reports 1998 V, p. 1925, § 46 (iii).
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Membership to this entity is compulsory and members are required to pay monthly
dues to the Association which will be decided according to their profits. The Associa-
tion will also not be free to draft its own by-laws, as approval of the ICTA is necessary
for it to go into effect. Therefore, this new body cannot be seen as an entity established
byfree will.

Proposed amendments on the liability of mass use providers

With the proposed amendments Liability of Mass Use Providers (Internet cafes, etc.)
has been extended. All Mass Use Providers will be responsible for retaining the logs
and communication data of their users regarding access and blocking of illegal content
and taking the precautionary measures in accordance with further regulations to be
established by secondary legislation. These new provisions are not clear and leave full
discretion to the administration, which is a clear violation of the legality principle. In-
fringement of Article 7 provisions will result in an administrative fine between 1,000TL
(€320) and 15,000TL (€48,000) or an injunction to cease activity for up to three days
with a decision of the local civilian authority, e.g. governors and mayors.

Proposed amendments on Article 8 concerning sanctions

Article 8 of Law No. 5651 establishes a blocking measure for websites. Although this
provision has been harshly criticized by the European Court and found in violation of
the European Convention on Human Rights in Ahmet Yildirim v. Turkey, the blocking
measure was not amended. However, with the current proposed amendments the
sanctions set forth in the Article were amended while not making changes to the block-
ing measure. Currently, responsible persons of hosting or service providers who fail
to carry out the blocking decisions are subject to imprisonment from 6 months to 2
years. According to the proposed amendment, they could only be subjected to a fine.
However, such punishment would still be disproportionate. Furthermore, in practice,
prison sentences up to 2 years are also converted to fines. Two years imprisonment in
practice can be converted to 770 days of fines.

However, the proposed legislation states that responsible persons will be subject to a
fine from 500 days to 3,000 days. One day of a fine can be up to 100 TLs. Thus, accord-
ing to the proposed new rule, a person could be fined up to 300,000 TL (€95,000) for
non-compliance with the execution of a blocking order. This is obviously dispropor-
tionate and, although it initially appears to be a relaxation of the penalties provided
in Article 8, the proposed amendments provide potentially harsher penalties for both
hosting and service providers.

Proposed amendments to Article 9 on the violation of individual rights

Within the scope of Article 9, the proposed amendments also provide for URL-based
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blocking orders, which would be issued by a judge of a Criminal Court of Peace. In ex-
ceptional and necessary cases, the judge may decide to issue a blocking order for the
whole website if the URL-based restriction is not sufficient to remedy the violation.
The judge is required to issue his decision within 24 hours of the initial request to the
Court. Judge-issued orders would be sent directly to the Association for execution.

If content is removed by the time the Association is notified, the decision of the judge
will be void. Otherwise, access providers should comply with the order of the Judge
within 4 hours of notification. Fines would be applied in case of violations of the above
mentioned requirements. As previously mentioned, fines could reach 300,000 TLs
(€95,000). Furthermore, content and hosting providers will be required to respond to
violations of individual rights requests within 24 hours, down from 48 hours as current-
ly provided in law.

With this amendment, a shift from a notice-based removal and liability system to a
URL-based blocking system is evident. In practice, blocking will be the measure that
will be requested more often and alleged violations of individual rights claims will re-
sult in a considerable number of URL-based blocking orders. Individual Twitter and
Facebook accounts, as well as YouTube videos or accounts, may be the subject of such
URL-based blocking orders to be issued by criminal courts.

Proposed new measure on privacy violations

The proposed amendments include a new blocking measure in Article 9A which ad-
dresses individual privacy violations. According to this new provision, individuals and
legal entities who claim that their privacy has been violated through the Internet may
request access be blocked by applying directly to the Presidency. Individuals and legal
entities are required to provide detailed information regarding the alleged privacy vio-
lation, including the exact URL where the violation occurred as detailed explanation of
the violation. Upon issuing the blocking decision, the Presidency directly notifies the
Association and access providers should comply within 4 hours.

Presidency-issued blocking orders will be URL-based and will only involve the exact lo-
cation of the allegedly infringing content. Individuals and legal entities that claim their
privacy has been violated are then required to apply to a judge at a Criminal Court of
Peace within 24 hours. The judge is then required to issue a decision within 48 hours
and send the decision directly to the Presidency. Otherwise the blocking order is void
and removed by the Presidency. The decision of the judge can be challenged by the
Presidency in accordance with provisions of the Criminal Procedure Act. This amend-
ment contains an anomaly as this provision might be understood as merely the Presi-
dency but not the content providers or other stakeholders can challenge the decision.
This means that the decision of the Presidency, once approved by a judge at a Criminal
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Court of Peace, can never be challenged legally. If the content is removed by the time
the Presidency is notified, the decision of the judge will be void.

According to the proposed new measure, if any possible delay will result in adverse
consequences regarding the protection of privacy or rights and freedoms of others,
then the Director of the Presidency can, ex officio, issue a blocking order. In this case
the Presidency will execute the order. Objections to such a blocking order can be made
to a Criminal Court of Peace. Administrative restrictions on freedom of expression of
this kind could violate Articles 26 to 30 of the Constitution and Article 10 of the Eu-
ropean Convention on Human Rights regardless of whether appeals can be made to
a court of law. Laws designed to restrict freedom of expression should not grant ad-
ministrative authorities like the Presidency (TIB) excessively broad discretionary pow-
ers to limit expression or content. If the provisions become law this will enable the
issuing of politically motivated blocking orders and such a discretionary power may
have a chilling effect on freedom of expression. Vaguely drafted provisions such as
these are vulnerable to broad interpretation and therefore they could be applied by
the authorities to situations that bear no relationship to the original purpose. A 2011
OSCE Report on Freedom of Expression on the Internet recalled that courts of law are
the guarantors of justice which have a fundamental role to play in a state governed by
the rule of law. In the absence of a valid legal basis the issuing of blocking orders and
decisions by a public authority or the Director of such an authority other than courts
of law is therefore potentially problematic from a freedom of expression perspective.

Conclusion

When Law No. 5651 was originally drafted, the government announced that the main
aim of the law was to protect children from harmful content on the Internet. However,
the implementation and application of the aw has shown that, rather than protecting
children, the law has been systematically used to block access to legitimate content,
therefore seriously violating the right to freedom of expression. Finding that the im-
plementation of the Law No. 5651 had violated Article 10 of the European Convention
on Human Rights in Ahmet Yildirim v. Turkey the European Court of Human Rights
held that a restriction on access to a source of information is only compatible with
the Convention if a strict legal framework is in place regulating the scope of a ban
and affording the guarantee of judicial review to prevent possible abuses. Despite this
finding, instead of improving freedom of expression on the Internet, the Turkish gov-
ernment has introduced a bill which considerably threatens fundamental freedoms. If
the provisions become law, they will impose a disproportionate burden upon the In-
ternet Service Providers and Hosting Providers. Also, the new measures will encourage
mass interference and will enable the Administration to request and collect data on all
Internet users from Turkey without judicial review. The amendments to protect indi-
vidual rights and privacy will result in new blocking measures while leaving unfettered
discretion to the administration.
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Overall, these measures are not compatible with OSCE commitments and international
standards on freedom of expression and they have the potential to significantly impact
free expression, investigative journalism, the protection of journalists’ sources, politi-
cal discourse and access to information over the Internet.
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D.Ergebnis

A. Ausgangslage

Das Interesse der Blrger an der Zugédnglichkeit beim Staat vorhandener Informationen,
hat in den letzten Jahren stark zugenommen. Die Forderung nach Transparenz ist in
der Generation ausgepragt, die mit dem Internet aufgewachsen ist. Es wird daher al-
lerorts mit Open-Data-Plattformen experimentiert, auf denen staatlicherseits verfiig-
bare Informationen fiir die Offentlichkeit zur Verfiigung gestellt werden. Furore hat
kirzlich die Bekanntgabe der brasilianischen Internetverfassung (Marco Civil da Inter-
net) gemacht, weil sie den Transparenzgedanken eloquent in eine moderne rechtliche
Rahmenordnung verpackt hat. Auch in Europa werden diese Konzepte derzeit intensiv
diskutiert. Die modernen Transparenzgesetze in Hamburg oder Slowenien verpflichten
staatliche Stellen dazu, von sich aus beispielsweise die Vorlagen und Beschliisse des
Parlaments, Baupldne, amtliche Statistiken oder auch Tatigkeitsberichte in ihr allge-
mein zugangliches Informationsregister einzupflegen.!

Begriindet wird dieser Wunsch nach Transparenz mit der Kontrollfunktion der Offen-
tlichkeit gegenliiber staatlicher Tatigkeit. Dies soll nicht zuletzt der Korruptionsbekamp-
fung dienen. Zudem geht es um eine angemessene Informationsverteilung zwischen
Staat und Gesellschaft. Da der Staat an Steuerungsund Finanzierungskraft einblRe,
missten Selbstverantwortung und Kooperationsbereitschaft in der Zivilgesellschaft
durch die Bereitstellung von Informationen geférdert werden. Zudem wird auf den
wirtschaftlichen Nutzen einer erweiterten Verwertung behordlicher Informationen
flr die Volkswirtschaften hingewiesen. Ein besonderes Wertschépfungspotenzial wird
dabei z.B. den Geodaten zugemessen.

1Vgl. § 2 Abs. 8 i.V.m. § 3 Hamburgisches Transparenzgesetz.
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Charakteristisch fur den derzeitigen Stand des europdischen Informationsrechtes sind-
jedoch nicht die Transparenzgesetze, sondern das Informationszugangsrecht. Dies ist
ein antragsbezogenes Recht auf Zugang zu staatlichen, insbesondere behérdlichen In-
formationen. So legt zum Beispiel die sog. Transparenz-Verordnung der EU Uber den
Zugang der Offentlichkeit zu Dokumenten des Europaischen Parlaments, des Rates und
der Kommission? fest, dass jeder Unionsbiirger ein Recht auf Zugang zu Dokument-
en dieser Organe hat (Art. 2 Abs. 1). Ausnahmen von diesem Grundsatz sind nur bei
Vorliegen bestimmter Griinde wie der Gefahrdung der Privatsphéare, der offentlichen
Sicherheit oder der ernstlichen Erschwerung der behordlichen Entscheidungsfindung
zulassig (vgl. § 4 Transparenz-VO). Der Informationsanspruch soll folglich nur bei Vor-
liegen klar definierter Verweigerungsgriinde beschrankt werden kénnen. Dieses Re-
gel-Ausnahme-Schema sieht auch die Konvention des Europarates tiber den Zugang
zu amtlichen Dokumenten aus dem Juni 20093 vor. Hierin finden sich Standards fiir
die Ausgestaltung von Informationszugangsrechten, so dass sie als Referenzpunkt fiir
die Beurteilung des nationalen Rechts herangezogen werden kann. Rechtlich bind-
end ist die Konvention mangels Unterzeichnung in Osterreich jedoch nicht. Ganz auf
dieser Linie des Europarats liegen die Aussagen der OSZE. Dort ist es die OSZE Me-
dienbeauftragte, die seit Jahren zusammen mit anderen zwischenstaatlichen Organ-
isationen wie den Vereinten Nationen, dem Europarat, der Afrikanischen Union und
der Organisation Amerikanischer Staaten zur Entwicklung von Standards beitragt. Ein
wichtiger Schritt dabei war unter anderem die gemeinsame Erklarung im Jahr 2004 zur
Informationsfreiheit und zu Geheimhaltungsgesetzen, in der es heiflt: “Das Recht, auf
Informationen zuzugreifen, die in der Hand von Behdrden liegen, ist ein fundamen-
tales Menschenrecht, das auf nationaler Ebene durch umfassende Gesetzgebung (z.
B. durch Informationsfreiheitsgesetze) umgesetzt werden sollte, basierend auf dem
Prinzip maximaler Veroffentlichung und unter Begriindung der Pramisse, dass jede In-
formation, mit nur eng definierten Ausnahmen, zuganglich sein soll.“*

Osterreich ist demgegeniiber als einer der letzten européischen Staaten noch der Tra-
dition der Amtsverschwiegenheit verbunden. Dieser Grundsatz hat Verfassungsrang
und ist in Art. 20 Abs. 3 des 6sterreichischen Bundesverfassungs-Gesetzes niederge-
legt. Der Verschwiegenheit unterliegen, soweit nicht anders gesetzlich bestimmt, alle

2 Verordnung (EG) Nr. 1049/2001 des Européischen Parlaments und des Rates iiber den Zugang der Offen-
tlichkeit zu Dokumenten des Europdischen Parlaments, des Rates und der Kommission, vom 30. Mai 2001,
ABI. L 145/43 v. 31.5.2001.

3 European Convention on Access to Official Documents, abrufbar unter: http://conventions.coe.int/Treaty/
EN/Treaties/Html/205.htm.

4 Joint Declaration by the UN Special Rapporteur on Freedom of Opinion and Expression, the OSCERepre-
sentative on Freedom of the Media and the OAS Special Rapporteur on Freedom of Expression, 2004, in:
The Representative on Freedom of the Media (Hrsg.), Joint Declarations of intergovernmental bodies to
protect free media and expression, Wien 2013, 34; abrufbar unter: http://www.osce.org/fom/99558?down-
load=true.
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anlasslich einer amtlichen Tatigkeit bekanntgewordenen Tatsachen, deren Geheim-
haltung im Interesse der Aufrechterhaltung der 6ffentlichen Ruhe, Ordnung und Si-
cherheit, der umfassenden Landesverteidigung, der auswartigen Beziehungen, im
wirtschaftlichen Interesse einer Korperschaft des 6ffentlichen Rechts, der Vorbereit-
ung einer Entscheidung oder im liberwiegenden Interesse der Parteien geboten ist. Fiir
die verpflichteten Beamten stellt die Verschwiegenheit eine Dienstpflicht dar. VerstéRe
hiergegen konnen disziplinarrechtlich geahndet werden.

Der Grundsatz der Amtsverschwiegenheit ist in Osterreich seit Jahrzehnten umstrit-
ten. Der Verfassungsgerichtshof hat sich frith darum bemiiht, einer weiten Auslegung
entgegenzutreten. So dirfe der Gesetzgeber die Amtsverschwiegenheitspflicht nicht
erweitern, sondern nur einschranken.® Diese Begrenzung wurde aus der Informations-
freiheit i.S.d. Art. 10 EMRK abgeleitet. Zudem wurde es abgelehnt, aus Art. 20 Abs. 3
B-VG ein subjektives Recht auf Wahrung der Amtsverschwiegenheit abzuleiten. Dieses
kdnne sich aber aus anderen Griinden ergeben wie z.B. aus dem Recht auf Daten-
schutz.®

Eine Lockerung der Amtsverschwiegenheit erfolgte durch die Verfassungsnovelle von
1987. Die Geheimhaltungsinteressen wurden naher spezifiziert.” Insbesondere wurde
aber in Art. 20 Abs. 4 B-VG eine Auskunftspflicht eingefiihrt. Hiernach haben alle Or-
gane der Bundes-, Landes- und Gemeindeverwaltung Uber Angelegenheiten ihres
Wirkungsbereichs Auskiinfte zu erteilen, soweit nicht eine gesetzliche Verschwiegen-
heitspflicht entgegensteht. Diese sind in den Auskunftsgesetzen des Bundes und der
Lander ndher ausgestaltet worden.

Rechtsdogmatisch gesehen stehen damit das Gebot der Amtsverschwiegenheit und
die Auskunftspflicht gleichberechtigt nebeneinander. Dem Bundes- und Landes-
gesetzgeber wird jeweils im Einzelfall die Befugnis eingerdumt, Gber den Vorrang zu
entscheiden. Im Schrifttum wird dieser Regelungsansatz auch Kombinationslésung
genannt.®

Dass hier jedoch zwei gegenldufige Rechtsprinzipien konzeptionell unvermittelt ge-
genilbergestellt werden, hat in der Auslegung der Art. 20 Abs. 3 und 4 B-VG zahlreiche
Schwierigkeiten hervorgerufen.

5 Ohlinger, Verfassungsrecht, 3. Aufl. 1997, S. 230; VfSlg 9657/1983.

6 Walter/ Mayer, Grundri des dsterreichischen Bundesverfassungsrechts, 8. Aufl. 1996, Rn. 583; VfSlg 3005,
7455.

7 Adamovich/Funk/Holzinger, Osterreichisches Staatsrecht, Bd. 1, 1997, Rn. 09.019-27.
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Sie erschweren die Anwendung in der Praxis.’ Wie stark die obrigkeitsstaatliche und
transparenzkritische Tradition in Osterreich ausgeprigt ist, zeigt aber ein Blick in die
Ausnahmegriinde der Auskunftsgesetze. Dort steht das Ziel, die Funktionsfahigkeit
der Verwaltung zu schiitzen, im Vordergrund. So darf die Auskunft verweigert werden,
wenn die Auskunft in einer Sache verlangt wird, die nicht in den Wirkungsbereich des
Organs fallt; wenn durch die Erteilung der Auskunft die Besorgung der (ibrigen Aufga-
ben des Organs wesentlich beeintrachtigt ware; wenn die Auskunft offenbar mutwillig
verlangt wird; wenn die fur die Erteilung der Auskunft erforderlichen Informationen
erst beschafft werden miissen und/oder wenn umfangreiche Ausarbeitungen erforder-
lich sind oder wenn die Information dem Auskunftssuchenden anders zuganglich ist
(§ 5 Abs. 1 des niederdsterreichischen Auskunftsgesetzes?®). Eine Abwagung mit dem
Belang der Informationsfreiheit ist nicht vorgesehen. Gibt es keine einfachgesetzlichen
Regelungen, kommt der Amtsverschwiegenheit i.S.d. Art.

20 Abs. 3 B-VG eine Auffangfunktion zu. Denn sie ist, wie sich aus den Gesetzesmateri-
alien ergibt, eine ,gesetzliche Verschwiegenheitspflicht”. * Bemerkenswert sind auch
die Schwachen bei der Durchsetzung von Auskunftsbegehren. Der Instanzenweg ist
zeit- und kostenaufwendig. Er wird in der Praxis nur selten beschritten. Wie es um die
Informationsfreiheit in Osterreich bestellt ist, zeigt das sog. RTI-Rating der Organisation
Access Info und des Centre for Law and Democracy, das die rechtlichen Rahmenbe-
dingungen der Informationsfreiheit in verschiedenen Lindern vergleicht. Osterreich
belegte den letzten Platz der 89 bewerteten Lander.!?

Vor diesem Hintergrund kann es nicht verwundern, dass derzeit verschiedene Reform-
vorschlage diskutiert werden. Im Oktober 2013 haben die Griinen® und die Neos zwei
Initiativantrage zur Anderung der derzeitigen Verfassungslage in den &sterreichischen
Nationalrat eingebracht. Da beide Antrage beinahe wortgleich sind, aber nur der En-
twurf der Griinen eine Gesetzesbegriindung enthalt, soll allein dieser im Folgenden
betrachtet werden.

9 Hierzu im Einzelnen Hengstschlager, Stellungnahme zur Amtsverschwiegenheit, Ausschussvorlage Oster-
reich-Konvent, 272/AVORL-K.

10 Bundesgesetz vom 15. Mai 1987 {iber die Auskunftspflicht der Verwaltung des Bundes und eine Anderung
des Bundesministeriengesetzes 1986, StF: BGBI. Nr. 287/1987 (NR: GP XVII RV 41 AB 8 S. 18. BR: 3243 AB
3248S. 488.).

11 39 BIgNR 17. GP.
12 http://www.rti-rating.org/country_rating.php.
13 http://www.parlament.gv.at/PAKT/VHG/XXV/A/A_00018/index.shtml.

14 http://www.parlament.gv.at/PAKT/VHG/XXV/A/A_00006/index.shtml.

204



LEGAL REVIEWS

Im Marz 2014 ist ein Ministerialentwurf in das Begutachtungsverfahren eingefiihrt
worden.’ Dieser wird von den beiden Regierungsparteien, der OVP und der SP0O, get-
ragen.

Alle Vorschlige sehen eine Anderung des Bundes-Verfassungsgesetzes vor. Damit
wiirde in Osterreich die Frage von Informationsfreiheit und Transparenz anders als in
den meisten anderen européischen Staaten nicht durch einfaches Gesetz, sondern auf
Verfassungsebene geregelt. Im Folgenden werden die Reformvorschlage vorgestellt
und rechtspolitisch bewertet.

B. Ministerialentwurf
B.l. Zielsetzung

Der Ministerialentwurf (B-VG-ME) ist Teil der Umsetzung des Arbeitsprogramms der
Osterreichischen Bundesregierung 2013-2018. Er verfolgt das Ziel, ,staatliches Han-
deln transparenter und offener” zu gestalten. Daher soll der Grundsatz der Amtsver-
schwiegenheit abgeschafft werden. Die Pflicht zur Auskunftserteilung wird durch ein
Recht auf Zugang zu staatlichen Informationen ersetzt. Darlber hinaus wird eine ge-
nerelle Verpflichtung eingefiihrt, Informationen von allgemeinem Interesse allgemein
zuganglich zur Verfligung zu stellen.

B.Il. Veroffentlichungspflichten
B.II.1. Anspruchsberechtigte und Umfang der Pflichten

Nach Art. 22a Abs. 1 B-VG-ME sollen Informationen von allgemeinem Interesse
veroffentlicht werden. Zum Kreis der Informationen von allgemeinem Interesse ge-
horen ,insbesondere allgemeine Weisungen, Statistiken, Gutachten und Studien, die
von diesen Organen erstellt oder in Auftrag gegeben wurden”. Die Erlduterungen nen-
nen zusatzlich noch ,Tatigkeitsberichte, Geschaftseinteilungen, Geschaftsordnungen,
Kanzleiordnungen sowie Leistungen gemaR § 4 Abs. 1Z 1 des Transparenzdatenbankge-
setzes, BGBI. | Nr. 99/2012“ Die Informationen sollen in einer fir jedermann zugangli-
chen Art und Weise verdffentlicht werden. Dies bedeutet, dass die Verdffentlichung
auch ,ohne ein konkretes Ansuchen auf Zugang auf Informationen” erfolgen muss.
Damit will der Ministerialentwurf dem Grundsatz des Open Government entsprech-
en. In der Tat folgt der Entwurf so konzeptionell den modernen Transparenzgesetzen.
Die Veroffentlichungspflichten sollen enumerativ aufgelistet und damit konkretisiert
werden, so wie dies z.B. im Hamburger Transparenzgesetz erfolgt ist.

15 http://www.parlament.gv.at/PAKT/VHG/XXV/ME/ME_00019/index.shtml.
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B.II.2. Verpflichtete

Bemerkenswert ist, dass der Kreis der Verpflichteten sehr weit gezogen ist. Wahrend-
sich die Informationsfreiheitsgesetze und die modernen Transparenzgesetze z.B. in

der Bundesrepublik auf die Exekutive und damit behérdliche Informationen beziehen,
umschlielRt der 6sterreichische Ansatz alle drei Gewalten. Der Ministerialentwurf folgt
damit einer Handlungsoption, die auch in Art. 1 Abs. 2 lit a ii. der Konvention des Eu-
roparates liber den Zugang zu amtlichen Dokumenten vorgesehen ist. Im Einzelnen un-
terliegen der Veroffentlichungspflicht ,,die Organe der Gesetzgebung, die mit der Be-
sorgung von Geschéaften der Bundesverwaltung und der Landesverwaltung betrauten
Organe, die Organe der ordentlichen Gerichtsbarkeit und der Verwaltungsgerichts-
barkeit, der Rechnungshof, ein Landesrechnungshof, die Volksanwaltschaft sowie eine
vom Land fiir den Bereich der Landesverwaltung geschaffene Einrichtung mit gleich-
wertigen Aufgaben wie die Volksanwaltschaft”.

B.Il.3. Beschrankungen

Kein Recht auf Informationszugang und keine Transparenzpflicht kann schrankenlos
gewahrt werden. Geheimhaltungspflichten miissen nach Art. 22 a Abs. 1, 2 B-VGME
ausdricklich durch Bundes- oder Landesgesetz angeordnet sein. Sie umfassen die
Geheimhaltung ,,aus zwingenden auflen- und integrationspolitischen Grinden, im In-
teresse der nationalen Sicherheit, der umfassenden Landesverteidigung oder der Au-
frechterhaltung der 6ffentlichen Ruhe, Ordnung und Sicherheit, zur Vorbereitung einer
Entscheidung, im wirtschaftlichen oder finanziellen Interesse einer Gebietskorper-
schaft oder eines sonstigen Selbstverwaltungskérpers oder zur Wahrung Gberwiegen-
der berechtigter Interessen eines anderen oder zur Wahrung anderer gleich wichtiger
offentlicher Interessen”.

Auf den ersten Blick ist verwunderlich, dass der Normtext nicht explizit entgegenste-
hende private Rechte, wie das Recht auf Datenschutz oder Betriebs- und Geschafts-
geheimnisse, anflihrt. Die Erlauterungen fiihren hierzu jedoch klarstellend aus, dass zu
den liberwiegenden berechtigten Interessen eines anderen auch das Grundrecht auf
Datenschutz, § 1 Abs. 1 des Datenschutzgesetzes 2000%, ebenso wie die Geschéfts-
und Betriebsgeheimnisse juristischer Personen gehdoren. Als Interessen, derentwegen
der Zugang zu Informationen verwehrt werden kann, kommen nach den Erlduterun-
gen auch der Schutz des behordlichen Ermittlungsverfahrens, einer unbeeinflussten
Entscheidungsfindung, der Stabilitdt des Finanzmarktes oder der Schutz des Wett-
bewerbs in Betracht. Ausdriicklich wird betont, dass die im Abs. 2 genannten Aus-
nahmetatbestande im Materiengesetz wiederholt bzw. konkretisiert werden kénnen.

16 DSG 2000, BGBI. | Nr. 165/1999.

206



LEGAL REVIEWS

Das AusmaR antragsunabhdangiger Veroffentlichungspflichten und damit die Umsetzu-
ng des Transparenzgedankens kann daher erst dann abschlieRend beurteilt werden,
wenn die Ausgestaltungsgesetze vorliegen. Der Gesetzgeber hat im Einzelfall eine
Abwé&gung zwischen den unterschiedlichen Belangen durchzufiihren. Denn nur Gber-
wiegende berechtigte Interessen eines anderen oder der Allgemeinheit legitimieren
zur Einschrankung der Informationsverpflichtung.

B.lIl. Informationszugangsrecht
B.lI.1. Anspruchsberechtigter und Umfang

Nach Art. 22 a Abs. 2 B-VG-ME soll jedermann dariiber hinaus ein Recht auf Zugang zu
Informationen haben. Anders als die Auskunftspflicht nach der derzeitigen Rechtslage
wird ein subjektives Recht auf Informationszugang im Verfassungstext verankert. Damit
Ubernimmt der Entwurf regelungstechnisch das in Europa gebrauchliche Regel Aus-
nahme-Schema. Information ist laut den Erwagungen ,jede amtlichen bzw. unterneh-
merischen Zwecken dienende Aufzeichnung, ausgenommen Entwiirfe oder Notizen,
unabhangig von der Art ihrer Speicherung. Nur gesichertes Wissen im tatsdchlichen
Bereich stellt eine Information dar” Als Informationen gelten zudem ,,nur Tatsachen,
die bereits bekannt sind und nicht solche, die erst — auf welche Art auch immer —
erhoben werden missen”. Dies entspricht dem Vorgehen in anderen Vorgaben tber
den Informationszugang.’” Der Ministerialentwurf fallt jedoch hinter Art. 2 Abs. 1 der
Konvention des Europarates (ber den Zugang zu amtlichen Dokumenten zuriick, weil
er einen Zugang zu den Originaldokumenten (Akteneinsicht) nicht vorsieht. Ein solches
Recht auf Akteneinsicht gehort heute jedoch zum européischen ,Standard”.

B.1I.2. Anspruchsverpflichtete

Anspruchsverpflichtete sind der bereits oben genannte Kreis, jedoch unter Ausschluss
der Organe der ordentlichen Gerichtsbarkeit und der Verwaltungsgerichtsbarkeit.
Diese Abweichung ist angesichts der Besonderheiten der Justiz und der Bedeutung
der Verfahrensrechte der Prozessbeteiligten gut vertretbar. Dieser Regelungsansatz
entspricht dem des deutschen Informationsfreiheitsgesetzes. Die gesetzlichen berufli-
chen Vertretungen sollen nur gegeniber ihren Angehorigen verpflichtet sein, Zugang
zu Informationen zu gewahren (Art. 22 a Abs. 2 2. HS. BVG- ME). Nach Art. 22 a Abs.
3 B-VG-ME sind dem Zugangsrecht auch Unternehmen unterworfen, die der Kontrolle
des Rechnungshofes oder eines Landesrechnungshofes unterliegen.

B.lII.3. Beschrankungen
Fiir das Informationszugangsrecht gelten die soeben fiir die Veréffentlichungspflicht in
Art. 22 a Abs. 1, 2 B-VG-ME angefiihrten Schranken. Unternehmen, die der Kontrolle

des Rechnungshofes oder eines Landesrechnungshofes unterliegen, kénnen zudem
den Informationszugang verweigern, wenn dies zur Vermeidung einer
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Beeintrachtigung ihrer Wettbewerbsfahigkeit erforderlich ist. Auffallig ist, dass der
Kreis der Ausnahmegriinde weitergezogen ist, als dies in der Transparenz-VO der Eu-
ropdischen Union und vielen Informationsfreiheitsgesetzen Ublich ist. Bei einem Ver-
gleich ist aber zu bedenken, dass der Informationszugang nach dem Ministerialentwurf
nicht allein zur Exekutive gewahrt wird, wie dies bei den zuvor genannten Regelw-
erken der Fall ist. Vergleicht man die Ausnahmegriinde mit denen, die in Art. 3 der
Konvention des Europarates lber den Zugang zu amtlichen Dokumenten niederge-
legt sind, stellt man fest, dass eine Reihe gewichtiger Belange wie private Rechte oder
die Stabilitdt des Finanzmarktes in Art. 22a Abs. 2 B-VG-ME gar nicht aufgefiihrt sind.
Zwar werden diese Aspekte, wie bereits erwdhnt, in den Erlauterungen als legitime
Verweigerungsgriinde angesehen. Es wire jedoch zu empfehlen, hier fiir eine Ubere-
instimmung mit den Vorgaben der Konvention des Europarates liber den Zugang zu
amtlichen Dokumenten zu sorgen und die fehlenden Ausnahmegriinde in den Entwurf
aufzunehmen. Andererseits ist nicht nachvollziehbar, warum eine Verweigerung im-
mer dann zuldssig ist, wenn sie unmittelbar der Vorbereitung einer Entscheidung di-
ent. Sicherlich ist die ungestérte Entscheidungsfindung ein wichtiges Gut, das Schutz
verdient. Es gibt jedoch zahlreiche Unterlagen wie z.B. Ausschreibungsunterlagen oder
Plane auf frithen Entscheidungsstufen, die durchaus in der Offentlichkeit diskutiert
werden sollten. Zudem ist auch inhaltlich gar nicht klar, was unter Entscheidungsvorbe-
reitung gemeint ist. Komplexe Verwaltungsentscheidungen sind heute oft in zahlre-
iche Teilentscheidungen untergliedert, so dass es schwierig bis unmoglich ist, wie die
Entscheidungsvorbereitung von der eigentlichen Endentscheidung abzugrenzen ist.
Hier ist eine prazisere Formulierung dieses Verweigerungsgrund zu fordern.®

Anders als in Art. 3 Abs. 2 der Konvention des Europarates liber den Zugang zu amtli-
chen Dokumenten fehlt es im Ministerialentwurf an einer Abwagungsklausel, die eine
Balancierung des Rechts auf Informationszugangs mit entgegenstehenden Belangen
verbindlich macht. Dass die Abwadgung auch Art. 22a Abs. 2 B-VG-ME nicht fremd ist,
zeigt der Ministerialentwurf, wenn er von ,zwingenden auRenpolitischen Griinden”
oder von der ,Wahrung liberwiegender berechtigter Interessen” spricht. Ein alle Ver-
weigerungsgriinde umfassendes Abwagungsgebot enthélt die Vorschrift jedoch nicht.
Hier sollte nachgebessert werden.

B.IV. Ausgestaltung durch den einfachen Gesetzgeber

Die ndhere Ausgestaltung von Auskunfts- bzw. Informationsrechten muss naturgemaR
sachbereichsspezifisch vom Gesetzgeber vorgenommen werden. Nach dem Ministeri-
alentwurf sollen hier Bundes- und Landesebene gleichermaRen fir die Gesetzgebung
zustandig sein. Da alle drei Gewalten betroffen sind, ist mit einer Vielzahl von Aus-
gestaltungsgesetzen zu rechnen. Hier besteht die Gefahr, dass das Recht {iber den In-
formationszugang und die Transparenz ibermaRig zersplittert.

18 Fiir ein Beispiel vgl. § 4 IFG in der Bundesrepublik.
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B.V. Fazit

Positiv an dem Ministerialentwurf ist zu vermerken, dass der Grundsatz der Amtsver-
schwiegenheit abgeschafft wird. Es wird ein subjektives Recht auf Informationszugang
als Regelfall anerkannt. Hier ware es von Vorteil, wenn ein Zugang zu den Originaldoku-
menten und damit ein Akteneinsichtsrecht gewahrt werden kdénnte. Auch die Veranker-
ung einer Pflicht zur Veréffentlichung von Informationen von allgemeinem Interesse ist
zu begriRen. Die Aufzdhlung von Informationen, die in diese Kategorie fallen, gibt dem
einfachen Gesetzgeber Anhaltspunkte dafir, wie er die Veroffentlichungsverpflichtun-
gen naher ausgestalten kann. So gehen auch die modernen Transparenzgesetze vor.

Der Zugang zu Informationen und die Veroffentlichungsverpflichtung kann nur bei Vor-
liegen bestimmter Griinde verweigert werden. Es ist zu begriiRen, dass diese Griinde
allein durch den Gesetzgeber festgelegt werden konnen. Der Kreis der im Ministe-
rialentwurf genannten ist jedoch zu eng. Es fehlen z.B. das Datenschutzrecht oder
Geschafts- und Betriebsgeheimnisse. Diese Belange sind zwar in den Erwdgungsgriin-
den aufgefiihrt, sie sollten jedoch explizit in den Kanon des Art. 22a Abs. 2 B-VG-ME
aufgenommen werden. Hier kdnnte sich der Entwurf an den Vorgaben des Art. 3 der
Konvention des Europarates Uber den Zugang zu amtlichen Dokumenten orientieren.
Der Verweigerungsgrund ,Vorbereitung einer Entscheidung” bedarf einer Konkretis-
ierung oder sollte gestrichen werden. Zudem ist die Aufnahme einer Abwagungsklau-
sel dringlich zu empfehlen. Informationszugangsrechte kdnnen ihre Ziele nur optimal
erreichen, wenn es einen effektiven Vollzug und Rechtschutz gibt. Diesbeziiglich fehlen
im Ministerialentwurf hinreichende Vorgaben.

C. Entwurf der Griinen
C.l. Zielsetzung

Dem Entwurf der Griinen liegt eine Ausarbeitung der Expertengruppe fir die Biirger-
plattform ,transparenzgesetz.at” zu Grunde. Der Entwurf dient dazu, fiir ,Transparenz
in Gesetzgebung und Vollziehung” zu sorgen. Transparenz wird fir erforderlich ge-
halten, damit Blirger und Medien die Kontrolle liber die Verwaltung ausiiben konnen.
Dies soll dazu beitragen, dass Korruption verhindert wird. Die bestehenden Auskunfts-
pflichtgesetze werden als unzureichend kritisiert, da die breiten Ausnahmetatbestinde
in der Praxis nahezu immer eine Verweigerung der Auskunft erlauben. Zudem sei der
gewdhrte Rechtsschutz lickenhaft.

C.Il. Transparenz- und Veroffentlichungsverpflichtungen
C.II.1. Aus der Staatszielbestimmung
Nach dem Vorschlag der Griinen (B-VG-GE) soll ein Art. 9 b B-VG-GE eingefiihrt

werden, der eine neue Staatszielbestimmung im Bundesverfassungsgerichtsgesetz-
verankert . Hiernach bekennt sich in Abs. 1 dieser Vorschrift die Republik Osterreich
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(Bund, Lander und Gemeinden) ,,zur umfassenden Transparenz des staatlichen Han-
delns und zur Informationsfreiheit seiner Birger”. Umfassende Transparenz erfordert
nach Art. 9 b Abs. 2 B-VG-GE zundchst die moglichst weit gehende 6ffentliche Zurverfa-
gungstellung aller Informationen beziglich staatlichen Handelns. Sie ist insbesondere
durch umfassende amtliche Zuganglichmachung der Ergebnisse staatlichen Handelns
—auch in maschinenlesbarer Form — herzustellen. In der Begriindung wird sodann aus
der Staatszielbestimmung abgeleitet, dass hieraus eine staatliche Handlungspflicht zur
Errichtung einer offentlichen Open-Data-Plattform resultiere. Aus dem Wortlaut der
vorgeschlagenen Vorschrift kann dies jedoch nicht entnommen werden.

Umfassende Transparenz ist aber auch im Hinblick auf die Informationszugangsfreiheit
bedeutsam. Nach Abs. 2 ist sie durch rasche und kostenlose Hilfestellung bei Auskun-
ftsbegehren sowie durch MalRnahmen zur Erleichterung und Gewahrleistung der Ak-
teneinsicht herzustellen. Auch diese Anforderungen werden in der Begriindung naher
konkretisiert. Eine staatliche Handlungspflicht solle im Hinblick auf die Schaffung eines
Beauftragten fur Informationsfreiheit oder die jahrliche Vorlage eines Fortschritts-
berichts zur Informationsfreiheit bestehen. Auch hier verwundert, dass diese Instru-
mente nicht direkt in den Entwurf aufgenommen werden.

C.I1.2. Aus dem Grundrecht auf Informationen

Art. 20 Abs. 3 Satz 1 B-VG-GE enthélt das Recht auf Information Uber alle Angelegen-
heiten des Wirkungskreises von staatlichen Organen, die dann in der Vorschrift weiter
aufgelistet werden. Dieses Recht besteht ohne Darlegung eines berechtigten Interess-
es an der Kenntnis des jeweiligen Vorgangs. Die Begriindung argumentiert, dass diese
Vorschrift ein Grundrecht verankere. Schon die Uberschrift zu der einschligigen Pas-
sage lautet zudem ,,Besonderer Teil: Ziffer 2 - Grundrecht”.

Das Informationsrecht gewdhrt dem Grundrechtstrager einen subjektiv-rechtlichen
Anspruch. Der Wortlaut der Vorschrift [asst offen, ob die Zuganglichmachung nur ge-
geniiber dem Antragsteller oder auch gegeniiber der Offentlichkeit erfolgen soll. Fiir
die erste Variante spricht, dass gemalR Abs. 5 der Norm Akten, Dokumente und Infor-
mationen, wenn sie sich unmittelbar auf die Verwendung 6ffentlicher Mittel beziehen,
»jedenfalls zuganglich” zu machen sind. Andererseits kann Art. 20 Abs. 3 B-VG-GE auch
so verstanden werden, dass die Zugdnglichmachung nur gegeniiber dem Antragsteller
erfolgen muss. Denn es wird, anders als dies in Art. 9 b Abs. 2 BVG- GE der Fall ist, nicht
davon gesprochen, dass eine ,,umfassende amtliche Zugdnglichmachung” erfolgt. Hier
ware eine Klarstellung hilfreich, um zukiinftige Auslegungsprobleme zu vermeiden.

Das Informationsrecht hat aber auch eine objektiv-rechtliche Dimension, die eine grun-
drechtliche Gewahrleistungspflicht” begriinde. So miisse der Staat fiir die umfassende
und unverziigliche amtliche Zuganglichmachung der Ergebnisse staatlichen Handelns
Sorge tragen. Als Mittel, um dieses Ziel zu erreichen, wird insbesondere die Errichtung
einer offentlichen Open-Data-Plattform genannt. Aber auch die Weiterverwendung
der auf der Plattform verfligbaren Informationen soll vorgesehen werden. Dariber
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hinaus soll fir effektiven Rechtsschutz gesorgt werden, wenn das Auskunftsersuchen
abgelehnt wurde. Anders als die modernen Transparenzgesetze oder auch der Min-
isterialentwurf legt der Grinen-Entwurf nicht im Einzelnen fest, welche Verdffentli-
chungspflichten gelten. Dies obliegt vielmehr dem Gestaltungsermessen des Gesetzge-
bers. Allenfalls aus Art. 20 Abs. Abs. 5 B-VG-GE kdnnte die Leitlinie abgeleitet werden,
dass Akten, Dokumente und Informationen jedenfalls dann zuganglich zu machen
sind, wenn sie sich unmittelbar auf die Verwendung 6ffentlicher Mittel beziehen oder
sobald eine Entscheidung abschlieRend getroffen ist. Aber auch hier bleiben Ausle-
gungsunsicherheiten. Abs. 5 kénnte auch allein als eine Konkretisierung der in Abs. 4
genannten Verweigerungsgriinde aufgefasst werden. Hier wéare eine Prazisierung des
Entwurfs hilfreich.

C.1II. Informationszugangsrecht
C.lIIL.1. Anspruchsberechtigte und Umfang des Anspruchs

Das Recht auf Informationen {iber alle Angelegenheiten des Wirkungskreises der ver-
pflichteten Organe ist als ein Auskunftsanspruch zu verstehen. Dabei bemuht sich der
Entwurf, Defizite abzustellen, die das gegenwartige Auskunftsrecht kennzeichnen.

Zunachst ist das Recht auf Information unverziglich zu gewéahren. In der Praxis sind
Auskunftsersuchen nicht immer in gebotener Frist beantwortet worden. Da eine
Beschwerde wegen Sdumnis nicht zugelassen wurde, kam dies einer Auskunftsverwei-
gerung gleich. Des Weiteren soll die Auskunft kostenlos erfolgen. Dies ist nicht selbst-
verstandlich, wie ein Blick in andere Informationsfreiheitsgesetze zeigt. Satz 2 umfasst
das Recht auf (direkten) Zugang zu Akten, Dokumenten und sonstigen Informationen
der Organe. Nach den bisherigen Auskunftsgesetzen oblag es mehr oder weniger der
zustandigen Stelle, Gber den Inhalt der Akten zu berichten.

C.IIL.2. Anspruchsverpflichtete

Anspruchsverpflichtete sind Organe, die mit Aufgaben der Bundes, Landes- und Ge-
meindeverwaltung betraut sind, Organe anderer Korperschaften des o6ffentlichen
Rechts, Organe der Gerichtsbarkeit, Organe der Gesetzgebung, der Rechnungshofe,
der Volksanwaltschaft und samtlicher Einrichtungen, die der Kontrolle des Rechnung-
shofes und vergleichbarer Institution der Lander unterliegen sowie Gemeindever-
bédnde, Stiftungen, Fonds und Anstalten. Der Entwurf der Griinen sieht den Informa-
tionszugang damit ebenso wie der Ministerialentwurf gegeniiber allen drei Gewalten
vor.

C.11.3. Beschrankungen
Der Entwurf ist ersichtlich von dem Wunsch getragen, prazise Ausnahmeregelungen

zu schaffen. Auskunftsersuchen werden heute in der Praxis oft mit generellemHinweis
auf den Grundsatz der Amtsverschwiegenheit und die weiteren Verweigerungsgriinde
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C.IV. Gesetzgebungszustandigkeiten

Die Zustandigkeit fur den Erlass weiterer Ausfiihrungsgesetze und die Vollziehungder
Auskunftsgesetze abgelehnt. Die vorgeschlagene Regelung ist durch vier Aspekte
charakterisiert. Erstens ist die Beschrankung des Rechts auf Information zul&ssig, wenn
dies ausdriicklich im Gesetz vorgesehen ist. Darliber hinaus muss sie zweitens im konk-
reten Einzelfall erforderlich sein. Damit wird angeordnet, dass im Hinblick auf die konk-
rete Sachlage eine Abwagung zwischen den widerstreitenden Interessen stattfindet.
Stets ist, wie sich dies schon aus allgemeinen VerhaltnismaRigkeitserwdgungen ergibt,
das mildeste Mittel anzuwenden. Diese Konkretisierungen sind uneingeschrankt zu be-
firworten.

Drittens werden abschlieBend Rechtsgliter aufgezahlt, bei deren Betroffenheit eine
Verweigerung des Rechts auf Information zuldssig ist. Art. 20 Abs. 4 B-VG-GE nennt
im Einzelnen als Rechtfertigungsgriinde iberwiegende berechtigte Geheimhaltungsin-
teressen im Sinne des Datenschutzgesetzes, eine unmittelbare und schwer wiegen-
de Gefahr fiir die Aufrechterhaltung der 6ffentlichen Sicherheit, fir die militdrische
Landesverteidigung, fir die auRenpolitischen Interessen sowie fiir die wirtschaftliche
Existenz einer Korperschaft des offentlichen Rechts oder soweit sie unmittelbar der
Vorbereitung einer Entscheidung dienen. Sind juristische Personen des Privatrechts,
die im Wettbewerb stehen, betroffen, dirfen Auskiinfte beschréankt werden, um Ges-
chéfts- und Betriebsgeheimnisse zu wahren. Dieser Kanon entspricht in etwa dem, wie
er in Art. 3 der Konvention des Europarates Giber den Zugang zu amtlichen Dokument-
en niedergelegt ist.

Viertens werden zwei Fallkonstellationen genannt, bei denen diese Griinde nicht an-
gewandt werden sollen. So sind zunachst jedenfalls Akten, Dokumente und Informa-
tionen zuganglich zu machen, soweit sie sich unmittelbar auf die Verwendung o6ffen-
tlicher Mittel beziehen. Dienen sie der Vorbereitung einer Entscheidung, sind sie
zuganglich zu machen, sobald die Entscheidung getroffen ist. Die Absolutheit dieser
Regelung verwundert, kann es doch zum Beispiel aus Griinden der Aufrechterhaltung
der offentlichen Sicherheit oder aufgrund auBenpolitischer Erwdgungen geboten sein,
Informationen geheim zu halten. Der Entwurf der Griinen reagiert hier offenbar auf die
anhaltende Erfahrung, dass es bei zahlreichen Skandalen der jiingeren Zeit (Stichwort
Bankenskandal) nicht mdglich war, im Wege eines Auskunftsersuchens an die erforder-
lichen Informationen heranzukommen.

Eine Sonderregelung gilt fiir das Verhéltnis zwischen einem von einem allgemeinen
Vertretungskorper bestellten Funktiondr und diesem Vertretungskorper, wenn er de-
rartige Informationen verlangt. In diesem Fall sollen die Beschrankungen nach Abs. 4
nicht bestehen. Sinngemal gilt diese Vorgabe auch fir Mitglieder der Bundesregierung
gegenliber dem Nationalrat und dem Bundesrat sowie fiir vom Volk gewahlte Birger-
meister gegeniiber dem Gemeinderat.
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C.IV. Gesetzgebungszustandigkeiten

Die Zustandigkeit flr den Erlass weiterer Ausflihrungsgesetze und die Vollziehung ist
dem Bund Uberantwortet. Dies soll eine Zersplitterung der Rechtssetzung in Bundes-
und Landergesetze verhindern. Inwiefern es nicht auch auf Ebene der Linder - und
zwar im Hinblick auf legitime Landerbelange - Regeln Gber den Informationszugang
geben muss, entzieht sich meiner Kenntnis.

C.V. Fazit

Zu begriRen ist, dass der Entwurf mit seiner Staatszielbestimmung dem Gesetzgeber
den Auftrag erteilt, eine umfassende Transparenzgesetzgebung zu erlassen. Zutreffend
Iasst die Begriindung erkennen, dass hierzu neben den fast schon selbstverstandlichen
Regeln (iber den Informationszugang Veroffentlichungsverpflichtungen, Vorgaben tiber
die Weiterverwendung von zuganglichen Informationen und auch ein Register i.S. ein-
er einheitlichen Open- Data-Plattform gehoren. In dieser Hinsicht geht der Entwurf der
Griinen deutlich Gber den Ministerialentwurf hinaus. Jedoch kdnnte der Entwurf auch
Informationen bestimmen, bei denen regelmaRig von einer Veroffentlichungspflicht
ausgegangen wird. Diesbeziglich ist der Ministerialentwurf transparenzfreundlicher.

Der Informationszugangsanspruch ist deutlich konkreter ausgestaltet als dies imMinis-
terialentwurf der Fall ist. Positiv ist zu bewerten, dass der Zugang unverziglich erfolgen
muss.

Etwas zu eng geraten sind die Ausnahmegriinde. So ware es angezeigt, iberwiegende
private Belange anzuerkennen, auch wenn sie nicht vom Datenschutz erfasst werden.
Auch beim Entwurf der Grinen ist nicht nachvollziehbar, warum eine Verweigerung
immer dann zuldssig ist, wenn sie unmittelbar der Vorbereitung einer Entscheidung
dient.

Es ist von Vorteil, dass der Entwurf eine Verweigerung des Informationsersuchens dem
Grundsatz der VerhaltnismaRigkeit unterstellt. Leider fehlt es auch in diesem Entwurf
an hinreichenden Vorkehrungen fiir einen effektiven Vollzug und Rechtschutz.

D. Ergebnis

Beide Entwiirfe bewirken im Falle ihres Inkrafttretens eine Zasur im &sterreichischen
Informationsrecht. Das verfassungsrechtliche Gebot der Amtsverschwiegenheit wiirde
abgeschafft. Ein Recht auf Informationen gegeniber allen staatlichen Gewalten wiirde
errichtet. Zudem wirde der moderne Transparenzgedanke in der Verfassung ver-
ankert, sei es als Staatszielbestimmung oder als Pflicht zur Veréffentlichung von Infor-
mationen im allgemeinen Interesse. Osterreich wiirde damit in der vordersten Reihe
der Staaten mit einer modernen Gesetzgebung zu den Themen Informationsfreiheit
und Transparenz Platz nehmen.
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Informationsfreiheit und Transparenz kénnen aber nur bedingt durch rechtliche
Vorschriften durchgesetzt werden. Erforderlich ist vielmehr eine Veranderung der Ver-
waltungskultur. Angesichts der langen Tradition der Amtsverschwiegenheit in Osterre-
ich ist daher die Befiirchtung grol3, dass die gewahrten Rechte durch die erforderlichen
Ausgestaltungsgesetze GbermaRig abgeschwacht oder gar ausgehohlt Informations-
freiheit und Transparenz kdnnen aber nur bedingt durch rechtliche Vorschriften durch-
gesetzt werden. Erforderlich ist vielmehr eine Verdnderung der Verwaltungskultur.
Angesichts der langen Tradition der Amtsverschwiegenheit in Osterreich ist daher die
Beflirchtung groR, dass die gewahrten Rechte durch die erforderlichen Ausgestaltungs-
gesetze UbermaRig abgeschwacht oder gar ausgehohlt werden kdnnten. Vor diesem
Hintergrund empfiehlt es sich, die verfassungsrechtlichen Vorgaben moglichst prazise
abzufassen. Dies kann z.B. dadurch geschehen, dass eine unverziigliche Bearbeitung
eines Informationsbegehrens verlangt, ein Einsichtsrecht in die Originaldokumente
vorgesehen und auch Verweigerungsgriinde moglichst eng sowie im Rahmen des
international Ublichen abgefasst werden. Auch sollte die Anwendung des Verhilt-
nismaRigkeitsgebots angeordnet werden. Hierdurch wird es méglich, einen Standard
fiir den Vollzug zu entwickeln, ihn mit den internationalen Gepflogenheiten abzugle-
ichen und hiertiber regelméaRig zu berichten. Dreh- und Angelpunkt fir eine effektive
Umsetzung von Informationsfreiheit und Transparenz ist insofern eine unabhangige
und schlagkréftige Vollzugsstelle. Hier liegt es nahe, diese Aufgabe, dhnlich wie dies
europarechtlich im Bereich des Datenschutzes vorgesehen ist, einem unabhangigen
Beauftragen fiir Transparenz und Informationsfreiheit zu Gberantworten.
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